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Juceprartlist Ha 3100yTTS HAyKOBOT'O CTYIEHs JOKTopa ¢iocodii B ramysi
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2020.

Jucepraiisi € CcaMOCTIHHOIO 3aBEpPIICHOI) HAYKOBOIO POOOTOI, B SIKIH
JOCIIJIKY€EThCSI MEXaH13M 3aXHCTY MPAB YYACHUKIB KPUMIHAJIIBHOT'O TPOBA/I)KEHHS B
KOHCTUTYIIHIN FOPUCIUKIII].

VY HaykoBiil poOOTI apryMeHTOBAHO, [0 MEXaHI3M 3aXUCTY MpaB yYaCHUKIB
KPUMIHAJIBHOTO  TMPOBAPKEHHS (POPMYETHhCSI CHCTEMOIO  HAIIOHAJIBHOTO  Ta
MDKHapOJIHOTO  TPABOBUX  MEXaHI3MIB  3a0e3MeyeHHsT TpaB  YYaCHUKIB
KPUMIHAJIBHOTO MPOBAKEHHS, AKY CIiJ PO3rIsgaTH K CYKYIHICTh y B3a€MO/III,
B32€EMOOOYMOBIIEHOCTI Ta B3a€EMO3B’SI3KY YCIX €JIEMEHTIB JAaHOTO MEXaHI3MYy, IO
BIJIPI3HSIOTECA ~ YHIBEPCAIBHICTIO, 3arajbHOI0 3HAYMMICTIO Ta MpPHU3HAYEH]
CTBOPIOBATH HAJIC)KH1 YMOBH JIJIS peastizallii, OXOPOHH Ta BITHOBJICHHS 3aKPITICHUX
YUHHUM 3aKOHO/IABCTBOM IPAB yUYaCHUKIB KPUMIHAILHOTO MPOBAKEHHS. 3arajiom,
CUCTEMHU HAI[IOHAIBHOIO Ta MDKHApPOJHOTO MEXAHI3MIB 3a0e3[eYeHHsl MpaB
YYaCHHUKIB KPUMIHAJIBHOTO TPOBAKEHHSA 00’ €HYIOTh €IUHUMU BUMOTaMU YCl
€JIEMEHTH TAHOT'O MEXaHI3MY, HAMAaratouuch 3pOOUTH iX AISUIBHICTH YHI(1KOBAHOIO
1 TaKOI0, 1110 BIAMOBIJaTUME MI>KHAPOIHUM Ta HAIlIOHAJILHUM CTaHJapTaM 3aXUCTY
paB JIONHHU.

Y J0CHiKEHHI OKPECICHO CHCTEMY MIXKHAPOJAHMX Ta HaIllOHAIBHUX
MpPaBOBUX  MeEXaHI3MIB  3a0€3MEYeHHs] TpaB  yYaCHHUKIB  KPUMIHAJIHHOTO
npoBapkeHHsA. Ha mijcTaBi aHamizy HayKOBHX JIKEpEN Ta HOPMATHBHO-TIPABOBHX
aKTiB aBTOPOM BH3HAYECHO TMOHSTTS MPABOBOTO MEXaHI3My 3a0e3NedyeHHs MpaB
YYaCHHKIB KPUMIHAJILHOTO TIPOBA/KEHHS Ta YAOCKOHAJIEHO MOTO CTPYKTYpY. Tak,

1] MOHATTAM IPABOBUI MEXaHI3M 3a0e3MeUYeHHs MpaB yYaCHUKIB KPUMIHAJIBLHOTO



NPOBA/PKEHHS  3allpOIIOHOBAHO PO3YMITH €IUHY OpraHi30BaHy JUHAMIUHY
B32a€EMOOOYMOBIICHY CHCTEMY 3aKpIIUICHUX JDKepelamMu TpaBa IOPUIMIHHUX
poLenyp, NPOLECyaIbHUX MPaB Ta YIOBHOBAXEHUX CYO’ €KTIB, MISIIBHICTD SKUX
HaIpaBjeHa Ha peami3allilo MpaB YYacCHUKIB KPHUMIHAJIBHOTO TMPOBAHKEHHS, iX
OXOpPOHY Ta 3aXHUCT y KpUMiHaiIbHOMY mporneci. OOrpyHTOBaHO, 110 CTPYKTypa
JTAHOTO MPABOBOIO0 MEXaHI3MY CKJIAJA€ThCS 3 TAKUX EJIEMEHTIB: JKEpelsia MpaBa;
IOPUINYHI TPOLEAYPH; YIOBHOBaXKEH]1 Cy0’€KTH, MiSIIBHICTD SIKUX HaIlpaBJIeHA Ha
3a0e3MeUeHHs MMPaB YYaCHUKIB KPUMIHAJIBLHOTO TIPOBAJIKEHHS.

Hoseneno, mo poas KonctutyniitHoro Cyny YKpaiHH SIK CTPYKTYpHOIO
€JIeMEHTa  HAllOHAIBHOIO  MEXaHi3My  3a0e3nedyeHHs  MpaB  Y4YacCHHUKIB
KPUMIHAJIBHOTO TPOBAXKCHHSI TIOJIATaE y 3a0e3MeUeHH] MIKIOPUCIUKIIIHHOTO
3B’SI3Ky KOHCTUTYILIMHOTO 1 KPUMIHAJIBHOTO CYJOYMHCTBA, II0 MA€ CBIM MPOSIB y
noBHOBaxkeHHsIX KoncturyniiiHoro Cyny YkpaiHu BUpINIyBaTH MUTaHHS MIOJO
BinoBiHOCTI KoHctuTytii Ykpainu (KOHCTHTYIIMHICTh) 3aKOHIB YKpaiHu (ix
OKpPEMHUX TOJIOKEHb) 3a KOHCTUTYIIHHOIO CKaprorw ocoOM, sKa BBaXae, IO
3aCTOCOBAaHUN B OCTATOYHOMY CYJIOBOMY PIIlI€HHI B 11 KpUMIHAJIbHIN CIIPaBi 3aKOH
Vkpainu cynepeuntb KoHctutymii YkpaiHm abo B pe3ydabTaTi  pO3IIISIAY
KOHCTUTYIINHOTO 3BEpPHEHHS YM TIOJIaHHS YIIOBHOBaXKEHUX Cy0’ekTiB. BogHouac,
HacaiakoM BctaHoBiieHHs KonctutymiitHum Cynom YKpaiHu HEKOHCTUTYI[IMHOCTI
(KOHCTUTYIIMHOCTI1) 3aKOHY, 1HIIOTO MPABOBOTO aKTa YU X OKPEMOTO IMOJIOKEHHS,
3aCTOCOBAHOTO (HE3aCTOCOBAHOTO) B CYJIOBOMY PpIIIEHHI TMpU  PO3TISIL
KPUMIHAIBHOTO TPOBAKEHHS € TMEeperjisi Takoro pillleHHS 3a BUKIIOYHUMHU
oOcraBuHamu B nopsaky rinasu 34 KIIK Ykpainu.

Busnaueno, mo mnpeaMeToM NpPaBOBOTO MeEXaHI3My 3a0e3leueHHs IpaB
YYaCHUKIB KPUMIHAIBHOTO TPOBAKCHHS B KOHCTUTYIIAHIN FOPUCAUKIII €
KOHCTUTYI[IHI TIpaBa JIOJWHHU, IO PEaTi3ylOThCd B MeXaxX KpPUMIHAIBHO-
IpOLECyaJTbHUX MPAaBOBITHOCUH Ta OXOPOHSIIOTHCS 1 3aXUINAIOTHCS OJHOYACHO
PaBOBUMU 1HCTPYMEHTAMH KPUMIHAIBHOI Ta KOHCTUTYIINHOT FOPUCAMKIIIN.

VY nmucepraiiiHOMYy JOCHIDKEHHI HAJAaHO 3MICTOBHY XapaKTEPUCTUKY

KOHCTUTYI[IHHUX TpaB yYaCHHUKIB KPUMIHAJIBHOTO MPOBAIKEHHS SIK MNpPEIMETY



MPaBOBOTO MEXaHI3My iX 3a0e3leyeHHs B KOHCTUTYIIWHINA FOPUCIHKITI.
OOrpyHTOBaHO, 11O JI0 MPaB YYACHUKIB KPUMIHAILHOTO MPOBAKEHHS SIK MPEAMETY
MIPAaBOBOI'0 MeEXaHI3My iX 3a0e3MeueHHS B KOHCTUTYIIHHIM FOPUCAUKIIT MOXHA
BimHeCTH: mpaBo Ha XKUTTs (27 KVY); mpaBo Ha 3aXHCT BiJ KaTyBaHHS, )KOPCTOKOTO,
HEJIOJCBKOr0 ab0 Takoro, IO NPUHMXKYE WOro TIAHICTh, IMOBOKEHHS YU
nokapanHs (28 KVY); nmpaBo Ha cBoO0ay Ta ocoOucty HempoTopkaHHICTh (29 KVY);
IpaBoO Ha MoBary 1o mpuBaTHoro Ta cimeiHoro xutTs (30, 31, 32 KVY); npaso
BinacHocTi (41 KYVY); mpaBo Ha cnpaBemnmuBuii cyn (55 KY); npaBo Ha
BIJIILIKOAYBaHHS 3a PaxyHOK JEpXaBU YU OpraHiB MICIIEBOTO CaMOBPSAYBAHHS
MaTepiaabHOI Ta MOPAJIbHOI IITKOAM, 3aBJAaHOT HE3aKOHHUMHU PILLICHHSAMHU, IiIMHA YU
O€3/IIsUTbHICTIO OPTaHIB JeP>KaBHOI BJIaJIM, OpPraHiB MICIIEBOTO CAMOBPSyBaHHS, iX
MOCAJIOBUX 1 CITY»KOOBUX 0C10 MpH 3/11IMCHEHHI HUMH CBOiX MOBHOBaXkeHb (56 KVY);
mpaBo Ha mpaBoBy nomnomory (59, 63 KVY); mpaBo Ha BHU3HAHHS NpPe3yMMIii
HeBuHYBaToCT1 (62 KVY). BectanoBnieHo, 1110 crienndika OKpecIeHUX MpaB YYaCHUKIB
KPUMIHAJIBHOTO MTPOBA/I)KEHHS, K1 CTAHOBJIATH MPEAMET MPABOBOTO MEXAHI3MY iX
3a0€e3MeueHHs] B KOHCTHTYILINHIA FOPUCIAUKINI, MOJArae y TOMY, IO BOHH: 1) €
B3a€MO3AJIKHUMU Ta  B3a€MOOOYMOBIIOIOUMMH; 2) OAHOYACHO €  SK
OCHOBOITOJIO)KHUMHU KOHCTUTYLIMHUMH MPaBaMH, TaK 1 3acajjaMu KPUMIHAIBHOTO
MPOBAPKEHHSA, 110 CBIAYUTH TPO TICHUM  MDKIOPUCIUKIIIAHUN  3B'I30K
KOHCTUTYI[IHHOTO Ta KPHUMIHAJIBHOIO CYJAOYMHCTBA; 3) OXOPOHSIOTHCA Ta
rapaHTyloThes sk Ha HarloHanbHOMY (Konctutyiist Ykpainu ta KIIK Ykpainu), Tak
1 Ha MikHapoaHoMy (KOHBeHIIIsl Mpo 3aXUCT MpaB JIIOJWHUA Ta OCHOBOIOJIOXKHUX
cB0O0OOJ) PIBHSX, 1110 CBIIYMTH MPO iX OCOOIMBE MICII€ B TPABOBIN CUCTEMI JI€pP>KABH;
4) 3abe3nedyeHHs 1X HAJEKHOI peanizamii crpuse GOPMYBaHHIO Ta CTAHOBJICHHIO
YKpaiHu K IpaBoOBOI AEPXKaBHU.

VY HaykoBiii poOOTI 0XapaKTepHU30BaHO IMPABOBY NMPHUPOAY Ta BIUIUB aKTIiB
Koncturyuiitnoro Cyny Ykpainu Ha 3a0€3Me4eHHs PaB YYaCHUKIB KPUMIHAJIBHOTO
NpOBa/DKCHHA. HarojomeHo, 10 3a CBOEK TPABOBOI MPHUPOJIOI  aKTH
Koncturyuiitnoro Cyny Ykpainu € npaBOBUMHU aKTaMU, 5IKI HA0yBalOTh XapakTepy

IOPUAWYHOIO0 IMPCHCACHTY Ta O3HAK HOpMaTI/IBHOCTi Y BHIIAAKaX, BHU3HAYCHHX



YUHHUM 3aKOHOJIABCTBOM. Y HAIIOHAILHOMY MeEXaHI3Mi 3a0e3leueHHs MpaB
YYaCHUKIB KPUMIHAIBHOTO MPOBAIKEHHS MPOCTEKYETHCS TBOSKUN BIUIMB aKTiB
Koucrurymitnoro Cyay VYkpainu. Ilo-mepmie, aktu KonctutymiitHoro Cyny
YkpaiHu O0OYMOBIIOIOTh 3aCTOCYBaHHS 3aXOMIB 3arajabHOTO (HOPMATHBHOTO)
XapaKkTepy Ta CHOpsIMOBaHI Ha YCYHEHHS CUCTEMHOI MpaBoBOi mpobiieMu y cdepi
KPUMIHAJBHOTO TMPOIECY YU CYMDKHMX raiy3ed Ta il mepmonpuuuH. [lo-apyre,
pimennsa KCVY 3a pesynbratamu po3risily cCIpaB 3a KOHCTHUTYHIHHUMHU CKapraMu
0OYMOBIIIOIOTh 3aCTOCYBAaHHS 3axO0JIB 1HAMBIIYaJIbHOTO XapakTepy Yy BHUIJISAIL
Neperisiay CyIOBUX pIIIEHb Y KPUMIHAIBHOMY IMPOBAIKEHHI 32 BUKIIOYHUMH
oOCTaBMHAMHM 3 METOI0 3aCTOCYBaHHS MPUHIMMY restitutio in integrum 1mo/0
NOPYLIEHUX MPaB YYaCHUKIB KPUMIHAIBHOIO MIPOLECY.

JloBeieHO, M0 3HAYEHHSI KOHCTUTYLIWHOI CKapru sIK IHCTPYMEHTY 3aXHUCTY
IIPaB YYaCHHUKIB KPUMIHAJIBHOIO MPOBAKEHHS OOYMOBJIEHO TUM, 1110 3aKOHO/1aBYe
3aKpIMJICHHS MPOIECYalbHOIO0 MEXaHI3My CKacyBaHHsI pILIEHb CYAIB 3arajibHOl
IOPUCIUKIIT Yepe3 OCKap>KEHHS KOHCTUTYLIHHOCTI HOPM, $IKl OyJIO MOKIJIAJIEHO B
OOTpYHTYBaHHS IPUUHATUX PIIICHb Y KOHKPETHUX KPUMIHAIBHUX MPOBAKEHHSX,
HaJaJl0 TpoOMaJsHaM MpaBO €(PEKTUBHOrO JOCTYMY [0 KOHCTUTYLIHHOTO
MPaBOCY/JSl Ta PEATICTUYHY MOMIJIMBICTH OCKApKUTH HE TUIBKH MPOIECyallbHI
MOPYIICHHS TiJ Yac 31CHEHHS KPUMIHAJIBHOTO MPOBAKEHHS, ajie TaKOX 1
HEKOHCTUTYIIHHICTh HOPM MaTepiadbHOT0 KPUMIHAJIBHOTO MpaBa, 13 ypaxyBaHHIM
SKHX TaKe MPOBAKEHHS 3/11HCHIOBAJIOCH.

3 METOW  BJOCKOHAJICHHSI  MOJOXXEHb  YMHHOTO  KPUMIHAJIBHOTO
IPOLIECYaIbHOTO 3aKOHOAABCTBA YKpAiHU, SIKI BPEryJbOBYIOTH (DYHKI[IOHYBaHHS
HAI[IOHAJILHOTO ~ MPABOBOTO  MEXaHI3My  3a0e3leyeHHs TMpaB  YYaCHHKIB
KPUMIHAJIBHOTO TIPOBAJKEHHS B KOHCTUTYLIMHINA FOPUCAMKINI, 3aMPOINOHOBAHO
BHECTH 3MIHHU Ta JOMOBHEHHS 10 ctaTei 9, 21, 30, 335,459, 464, 534 KIIK Ykpainu.

KarouoBi cioBa: mexaHi3M 3aXHCTy, NMPaBOBUH MeXaHI3M 3a0e3NeUeHHs
npaB, YYAaCHUKM KPUMIHQJIBHOTO TPOBAKEHHSA, KpUMIHAIBHUI  mpolec,

KOHCTHUTYILIMHA topucaukiis, Koncturymiitnuit Cyn Ykpainu.



SUMMARY

Ivanov M.S. Mechanism for protection of the rights of participants of
criminal proceedings in constitutional jurisdiction. - On the rights of the
manuscript.

The dissertation on competition of a scientific degree of the doctor of
philosophy in the field of knowledge 08 "Law" on a specialty 081 "Law" - Taras
Shevchenko National University of Kyiv, Ministry of Education and Science of
Ukraine, Kyiv, 2020.

The dissertation is an independent completed scientific work, which examines
the mechanism of protection of the rights of participants of criminal proceedings in
the constitutional jurisdiction.

The scientific work argues that the mechanism of protection of the rights of
participants of criminal proceedings is formed by a system of national and
international legal mechanisms, which should be considered as a set of interaction,
interdependence and interconnection of all elements of this mechanism designed to
create appropriate conditions for the implementation, protection and restoration of
the rights enshrined in current legislation of participants of criminal proceedings. In
general, the systems of national and international mechanisms for ensuring the rights
of participants of criminal proceedings combine all the elements of this mechanism,
trying to make their activities unified and consistent with international and national
standards of human rights protection.

The study outlines a system of international and national legal mechanisms
to ensure the rights of participants of criminal proceedings. On the basis of analysis
of scientific sources and regulations, the author defines the concept of the legal
mechanism for ensuring the rights of participants of criminal proceedings and
improves its structure. Thus the concept of legal mechanism for ensuring the rights
of participants of criminal proceedings is proposed to mean a single organized
dynamic interdependent system of legal procedures, procedural rights and

authorized entities which activities are aimed at implementation the rights of



participants in criminal proceedings, their protection and defense in criminal
proceedings. It is substantiated that the structure of this legal mechanism consists of
the following elements: sources of law; legal procedures; authorized entities which
activities are aimed to ensure the rights of participants of criminal proceedings.

It is proved that the role of the Constitutional Court of Ukraine as a structural
element of the national mechanism for ensuring the rights of participants of criminal
proceedings is to ensure inter-jurisdictional connection between constitutional and
criminal proceedings, which manifests itself in the powers of the Constitutional
Court of Ukraine to decide their individual provisions on the constitutional
complaint of a person who considers that the law of Ukraine applied in the final
court decision in his criminal case contradicts the Constitution of Ukraine or as a
result of consideration of a constitutional appeal or submission of authorized
subjects. At the same time, the Constitutional Court of Ukraine has established the
unconstitutionality (constitutionality) of a law, other legal act or their separate
provision applied (not applied) in a court decision in criminal proceedings to review
such a decision in exceptional circumstances under Chapter 34 of the CPC of
Ukraine.

It is determined that the subject of the legal mechanism for ensuring the rights
of participants of criminal proceedings in constitutional jurisdiction are
constitutional human rights, which are implemented within the framework of
criminal procedure and are protected and preserved by legal instruments of criminal
and constitutional jurisdictions.

The dissertation research provides a meaningful description of the
constitutional rights of participants of criminal proceedings as the subject of the legal
mechanism of their provision in the constitutional jurisdiction. It is substantiated that
the rights of participants in criminal proceedings as the subject of the legal
mechanism of their provision in the constitutional jurisdiction include: the right to
life (27 CU); the right to protection from torture, cruel, inhuman or degrading
treatment or punishment (28 CU); the right to liberty and security of person (29 CU);
the right to respect for private and family life (30, 31, 32 CU); property rights (41



CU); the right to a fair trial (55 CU); the right to compensation at the expense of the
state or local self-government bodies for material and moral damage caused by
illegal decisions, actions or inaction of state authorities, local self-government
bodies, their officials and officials in the exercise of their powers (56 CU); the right
to legal aid (59, 63 CU); the right to a presumption of innocence (62 CU). It is
established that the specifics of the outlined rights of participants in criminal
proceedings, which are the subject of the legal mechanism of their provision in the
constitutional jurisdiction, is that they: 1) are interdependent and interdependent; 2)
are both fundamental constitutional rights and the principles of criminal
proceedings, which indicates a close inter-jurisdictional relationship between
constitutional and criminal proceedings; 3) are protected and guaranteed both at the
national (Constitution of Ukraine and the CPC of Ukraine) and at the international
(Convention for the Protection of Human Rights and Fundamental Freedoms) levels,
which indicates their special place in the legal system of the state; 4) ensuring their
proper implementation contributes to the formation and incipience of Ukraine as a
state governed by the rule of law.

The scientific work characterizes the legal nature and influence of acts of the
Constitutional Court of Ukraine on ensuring the rights of participants of criminal
proceedings. It is emphasized that by their legal nature the acts of the Constitutional
Court of Ukraine are legal acts that acquire the character of legal precedent and signs
of normative in cases determined by the current legislation. The national mechanism
for ensuring the rights of participants of criminal proceedings shows a dual influence
of acts of the Constitutional Court of Ukraine. Firstly, the acts of the Constitutional
Court of Ukraine stipulate the application of measures of a general (normative)
nature and are aimed at eliminating a systemic legal problem in the field of criminal
proceedings or related branches and its root causes. Secondly, the decisions of the
CCU based on the results of consideration of cases on constitutional complaints
stipulate the application of individual measures in the form of review of court

decisions in criminal proceedings in exceptional circumstances in order to apply the



principle of restitutio in integrum to violated rights of participants of criminal
proceedings.

It is proved that the importance of the constitutional complaint as an
instrument of protection of the rights of participants of criminal proceedings is due
to the fact that the legislative consolidation of the procedural mechanism for
revoking decisions of courts of general jurisdiction by appealing the constitutionality
of norms justice and a realistic opportunity to challenge not only procedural
violations during criminal proceedings, but also the unconstitutionality of
substantive criminal law, considering which such proceedings were conducted.

In order to improve the provisions of the current criminal procedure
legislation of Ukraine, which regulate the functioning of the national legal
mechanism to ensure the rights of participants of criminal proceedings in the
constitutional jurisdiction, it is proposed to make changes and additions to Articles
9, 21, 30, 335, 459, 464, 534 of the CPC of Ukraine.

Key words: mechanism of protection, legal mechanism of ensuring rights,
participants of criminal proceedings, criminal proceedings, constitutional

jurisdiction, Constitutional Court of Ukraine.
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