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3ybauux H. b. HaOGyTTs mpaBa BIaCHOCTI Ha Mi/ICTaBl HAOyBaJIbHOI JABHOCTI. —
Kamidikariitna HaykoBa Tparisi Ha MpaBax PyKOIHCY.

JucepTailist Ha 3100yTTS HAYKOBOT'O CTYMEHs JoKTopa (itocodii B ramdysi rmpaBa
3a cnemianpHicTIO 081 «IlpaBo». — JIbBIBChKMI HalllOHAJIBHUN YHIBEPCHUTET IMEHI
IBana ®dpanka, JIbBiB, 2021.

AKTYyaJIBHICTh TE€MH JOCTI/DKCHHS 3yMOBJIEHa HEOOXIIHICTIO IPOBEICHHS
KOMIUIEKCHOTO TEOPETHYHOTO aHajii3y HaOyTTS MpaBa BJIACHOCTI Ha OKpeMi BUAU
MaiiHa Ha TiJcTaBl HaOyBaJdbHOI JABHOCTI, a TaKOX BHUPOOJICHHS MPOIO3MIIN Ta
pPEKOMEHAIlId 3 METOI0 BIOCKOHAJIICHHS MPABOBOTO PETYIIOBAHHS ITUX CYCHIIBHUX
BIIHOCHH B YKpaiHi.

Po3znin 1 «Teoperuko-npaBoBi 3acaul AOCHIKEHHS IOPUAMYHOT TPUPOAU
HaOyBaJIbHOiI  JJABHOCTI» CKJIQAA€ThCA 3 JIBOX MIAPO3AUIIB 1 MPUCBIYECHUN
JOCIIJKEHHIO  JDKEpeJ TMPAaBOBOTO  PEryiiOBaHHS Ta cdepu  3acCTOCYBaHHS
HaOyBaJIbHOI JTABHOCTI, a TAKOX IMOHSATTEBOTO arapary Ta MPaBOBOTO PETyJIOBaHHS
IHCTUTYTY Ha0YBaJIbHOI JABHOCTI.

ABTOpOM BH3HA4YeHO, WO TiJ HAOyBadbHOIO JABHICTIO, SK IHCTUTYTOM
LIMBUIBHOTO TpaBa, HEOOXIIHO PO3YMITH BIJHOCHO BIJOKPEMIIEHY TIpyIny
B3a€MOIIOB I3aHUX MIX COOOI0 MPaBOBUX HOPM, IIO0 BU3HAYAIOTH MOPSIOK HAOYTTS
mpaBa BJIACHOCTI Ha Oe3Xxa3siiiHe MailHO ab0o MaiHO, fKE€ HaJIeKUTh Ha IMpaBi
BJIACHOCTI 1HIIIN 0c001, BHACIIJIOK KBaii(hiKOBAHOTO JABHICHOTO BOJIOJIHHS ILIUM
MaiHOM SIK CBOIM MPOTSTOM BU3HAYEHOT'O 3aKOHOM CTPOKY.

3a HaOyBaJbHOIO JABHICTIO HE MOXYTh HAOyBaTHCS Yy BIACHICTH O€3TUIECHI
peul, HampuKJIaj, MaitHOBI TIpaBa, pe3yJibTaTH 1HTEIEKTYaabHOI, TBOPUOI AISIIBHOCTI,
iHdopmariis tomo. [IpaBo BracHOCTI 3a HaOyBalbHOIO MIaBHICTIO Ha €Kl BHIU
PYXOMHUX pedeil, a caMme: TpPaHCHOPTHI 3acoOM Ta LIHHI Manepu, HaOyBalOTh 3a
PIIIICHHSIM CY/y, 3 MOMEHTOM HaOpaHHS CHJIM SIKOTO TIOB’SI3yIOTh BUHUKHEHHS IpaBa
BJIACHOCTI Ha HHX. HaromicTh, MpaBO BJIACHOCTI HAa HEPyXOME MaiHO 3a

HaO0YBaJIbHOIO JIABHICTIO BUHUKAE 3 MOMEHTY JIEpKaBHO1 peeCTpallii pedyoBUX MpaB Ha



e MaiHO Ha WiACTaBl NepeadaueHUuX 3aKOHOJIABCTBOM IPABOBCTAHOBIIOIOUMX
JTOKYMEHTIB.

[IpaBo BmacHOCTI 3a HaOyBaJbHOIO JIaBHICTIO Ha OO’€KT CaMOYHMHHOIO
OyIIBHUIITBA HE MOXKE BCTAHOBJIOBATUCS Y CYIOBOMY IMOPSJKY, OCKLIbKU
HuBinbHuM konekcoMm Ykpainu (mam — LK VYkpainu) nepenbaueHo ocoOnuBHiA
NopsAIOK HAaOyTTA TpaBa BJIACHOCTI HA HEpyxXoMe MaiHO, 10 30yqoBaHe abo
OynyeThbcsl Ha 3eMEINIbHIN NUISHIN, HE BIABEACHIN IS M€l MeTH, un 0e3 HaJIEeKHOTO
JI03BOJTy 200 BIAMOBIAHO 3aTBEPKEHOTO MPOEKTY, a00 3 ICTOTHUMHU TOPYIICHHSIMU
MPaBHII 1 HOPM.

Poznin 2«Ilopsimoxk Ta ymMoBM HaOyTTA MpaBa BIACHOCTI 3a HaOyBaJIbHOIO
JTABHICTIO» CKJIAJIA€ThCS 3 BOX MIAPO3/LIIB, SIKI MPUCBAYEHI JOCIIIKEHHIO TTOPSIAKY
Ta yMOBaM HaOYTTS MpaBa BIACHOCTI HA MMiJICTaBl HAOYBaJIbHOI IaBHOCTI.

Amnani3z ct. 344 11K Ykpainu B cyKymHOCTI, 30kpema 3 Hopmamu 4. 3 ct1. 335 [HK
VYkpainu, nae miaCTaBy I BUCHOBKY, IO 3aKOHOAABEIh JIUIIIC MPHUOIM3HO BU3HAYNB
KOJIO 00’€KTIB Ha0yBaJIbHOI JABHOCTI, BKa3aBIIIM HA MOXJIMBICTh HAOYTTSI pyXOMHUX 1
HEPYXOMHX peYeil, BpaxOBYIOUM 3€MEJIbHI AUISHKH, TPAHCIOPTHI 3acO0M 1 IIHHI
Marepy, Ta He 3a3HAYMBIITN BUHATKIB.

Opnak 3 Orjisiy Ha 3arajbHi MpaBWiia MOKHA MOTOAUTHCS, IO HaOyBaJIbHY
JABHICTh HE 3aCTOCOBYIOTH J0 O0’€KTIB, BUWJIYYEHUX 13 IIUBUILHOTO 000pOTYy abo 10
TaKMX 00’ €KTIB, IIOAO SIKUX HE MOXKE€ OyTH BCTAaHOBJIEHE MPAaBO BIJACHOCTI SK
a0COJIIOTHE peuoBe MPaBO, a TAKOXK Ha pedl, K1 MOXKYTh HAJIEKATH JIUIIE TIEBHUM
YYaCHUKaM LIMBUILHOTO 000POTY, SIKIO AABHICHUU BOJIOJAUIELb TAKUM HE €, a00 Ha
peui, mepeOyBaHHS SKUX B 000POTI JIOMYCKAETHCSA 3a CIICIiaJbHUM J03BOJIOM 3a HOT0
BIJICYTHOCTI Y IaBHICHOTO BOJIOZLIBIIS.

Posrnsn cmpaB mpo BU3HAHHS TIpaBa BJIACHOCTI Ha MaWHO Ha TIiJCTaBi
HaOyBaJIbHOI JAaBHOCTI BiAOYyBa€ThCs 3a TMpaBUJAMU TO30BHOTO MPOBAKECHHS.
[To3asik, po3rJisia IUX CIpaB 3a HASIBHOCTI TAKUX YMOB, SIK BiJICYTHICTb BIJIIOBiIaya 1
CIIOpY, MOXKE 3I1MCHIOBATHCS B TIOPSJIKY OKPEMOTO MPOBAKEHHS. 3aiHTEPECOBAHOIO
0CO00I0 y TaKuX CIIpaBax BHCTYIMATHME BIAMOBITHA TEOPHUTOpialdbHA TpoMaja, Ha
TepuTOpii AKOi posTamoBaHe (mepedyBae) MaifHO, MIOA0 1O SKOTO 3asBICHO PO

JTABHICHE BOJIOIIHHS.



Poznin 3«OcobmuBocTi HAOYTTS IpaBa BJIACHOCTI Ha OKpeMi BUIU MaiiHa Ha
miJcTaBl HAOyBaJIbHOT JABHOCTI» CKJIAJAETHCSA 3 TPHOX MIJPO3/LIIB Ta MPUCBIUYCHUM
JTOCITIDKCHHIO TIpo0OjieMr HaOyTTsS IIpaBa BIJIACHOCTI Ha 3€MeEJIbHI JUISHKH 3a
Ha0yBaJIPHOIO JTaBHICTIO, XapaKTEPUCTHUIIl OCOOIMBOCTEH HAOYTTS TpaBa BIACHOCTI
Ha HEpyXOME€ MailHO Ta OKpeMi BUAM PYXOMOro MaiHa Ha IMiJCTaBl HaOyBaJbHOI
JaBHOCTI.

O6’exToM HaOyTTs TpaBa BIACHOCTI 3a HAaOyBaJbHOIO NIABHICTIO MOXeE OyTH
JUIIIE 3eMeibHA JUISTHKA, sIKa B pO3yMiHHI 3eMeNbHOro Kojaekcy Ykpainu (mami — 3K
VYkpaian) Moke OyTH 00’ €KTOM IMHUBUTHRHUX TpaB (i3 OKPECICHOO IUIONICI0, MEKAMH
Ta BU3HAYECHUMHU II0JI0 HEi MpaBaMM), a MicCJig 3alPOBAKEHHS cUcTeMU Jlep>KaBHOTO
3eMENBHOr0 KaJacTpy, — KA 3apEECTPOBaHa Y HbOMY Ta SIKI IPUCBOEHUH KaJacTPOBUI
HOMEp.

[lutaHHS BHU3HAYEHHS HAJIEKHOTO BIAMOBIAaYa 3a TMO30BAaMU MPO BU3HAHHS
IpaBa BJIACHOCTI HA HEPYXOME MaiHO Ma€ BHUPIIIAIbHE 3HAYCHHS. A 3Ba)KalO4H, 110
Take pEYoOBE IMpaBo, SK IPaBO BJIACHOCTI, MAJIATAE JEp:KaBHINM peecTpamii y
Jlep>kaBHOMY pEeECTpl PEUOBUX TpaB Ha HEPyXOoMe MaiHO, TO TpH BU3HAUYCHHI
BIJINOB1JIa4yiB HEOOX1JHO, MEpII 3a BCE, KepyBaThcid OQPIUIMHUMH AaHUMHU LHOTO
peectpy. OnHOYACHO [OIIBHO HAroJOCUTH, IO JEp’KaBHA peecTpallis TMpasa
BJIACHOCTI 32 KOHKPETHOIO OCO0O0I0 HE Ma€ JIMIIE TEXHIYHOTO 3HAYEHHS, a €
MPaBOIIATBEPKYIOUOIO.

HaGyTts nmpaBa BiiacHOCTI 32 HaOyBaJIbHOIO JIABHICTIO HAa TPAHCIIOPTHI 3aCO0U Ta
L[IHHI TMarepyu B CyJOBOMY IMOPSIKY BCTAHOBJIEHA HE 4Yepe3 BapTICHUU KpUTEpiil, a
0COOMBUH TX IPABOBUM PEKUM.

OcoOnmuBHiA MPAaBOBUM PEKUM TPAHCHOPTHUX 3aCO0IB TMOB’S3aHUN 3 IXHBOIO
JIEP>)KaBHOIO PEECTpalli€lo, a IIHHUX MamnepiB — 3 OCOOJUBICTIO iX PO3MIIICHHS
(emicii) Ta obiry B VYkpaini. [lo3ask, 3aKOHOJIaBCTBO HE MICTHTH 3a00pOHHU TIPO
BU3HAHHS MpaBa BIACHOCTI 3a HaOYBaJIbHOKO JABHICTIO B CYJOBOMY MOPSAKY IIOIO
IHIITMX BUJIIB PyXOMOTO MaiHa. 3a3BHUai MO0 OKPEMUX 00’ €KTIB pyXOMOTo MaiHa
BU3HAHHS TMpaBa BJIACHOCTI 3a HAOYBaJbHOIO JIABHICTIO BiJIOYBAETHCA Y CYIOBOMY
MOPSIIIKY.

HaykxoBa HOBU3HA OJiepKaHUX pE3yJibTATIB MOJIATAE B TOMY, IO BIEpIIE Ha



AUCepTallifHOMY pIBHI MpPOBEAECHO KOMIUIEKCHHM TEOPETUYHUN aHalli3 HalyTTs
IpaBa BJIACHOCTI Ha pi3HI BUAM MaiiHa Ha MiJCTaBl HAOYBAJIbHOI JABHOCTI, a TaKOXK
OOTPYHTOBAHO MPOMO3UIIT Ta PEKOMEHAAI] 3 METOI0 BIOCKOHAJIEHHS IMPABOBOIO
pETYNIIOBaHHS IIUX CYCHUIbHUX BITHOCHH B YKpaiHi.

30KkpemMa, 3arporOHOBAHO ABTOPChKE BH3HAYEHHS HAOYBAJIbHOI JaBHOCTI SIK
IHCTUTYTYy UMBUIBHOTO TMpaBa; 3po0JEHO BHUCHOBOK NP0 HEMOXJIHUBICTh HAOYyTTs
IpaBa BJIIACHOCTI Ha Taki LIHHI ANepH, K MaioBi, IMOTeYHI Ta MpuBaTu3amiitai. Kpim
TOTO, 3BaKal0YM Ha YMOBU HAOyBaJbHOI JABHOCTI, Y TAKOMY MOPSIIKY HE MOXKe OyTH
Ha0yTUM TIpaBO BIACHOCTI Ha I[iHHI Tamnepu y Oe3I0KyMeHTapHil ¢opmi,
3anponoHoBaHo Bu3Hauut y UK Vkpainu, mo miacraBamu nepepuBaHHS
Ha0yBaJIbHOI JABHOCTI B YKpaiHi €: BTpaTa MaiiHa He 31 CBO€i BOJI1 IOr0 BOJIOAUIBLIEM
y pasi HEMOBEPHEHHS MaifHa MPOTITOM OJHOTO POKY a00 Hempe. IBICHHS MPOTATOM
IIOTO CTPOKY TMO30BY IO HOro BUTpeOyBaHHs a00 10OpOBIIbHA BTpaTa MaiiHa HOTo
BOJIOAUIBIIEM TIE€pe]l TOBTOPHUM HAOYTTSAM KOHTPOJIIO HAJ TaKUM MailHOM;3pOOJIeHO
BUCHOBOK TIpO HeoOxiAHICTh Bu3Hauutu y LIK Vkpainu mnepenik miactaB s
3YIIUHEHHS CTPOKY HaOyBajbHOI J1aBHOCTI;00IPYHTOBAHO JOIIJIBHICTh BHECEHHS
nonoBHeHb g0 I[IK VYkpaiHu, BIANOBIAHO 10 SKUX JAaBHICTh BOJIOJIHHS
IpaBoMoOIepeAHNKa (CIMAKOABIs) MOXKe OyTH TpHEIHAHA O Yacy BOJOJIHHS
MPABOHACTYIMHHUKA (CIMAJKOEMIIS) 32 YMOBHU, IO MPABOMONEPEIHUK (CIaIKOIaBEIh)
BOJIOJIIB MaiHOM BIJMOBIJHO JO0 CYKYNMHOCTI YMOB, BuU3HadeHux 4. 1 cr.344 I[IK
VYkpainu;00rpyHTOBaHO TOJIOKEHHS, 10 JTOOPOCOBICHE 3aBOJIOIIHHS MOXKHA BH3HAYUTH
SIK CTIOCI0 OTpUMAaHHS MaifHa Ha MiJCTaBaX, He 3a00POHEHUX 3aKOHOM, KOJIM Ha0yBau He
3HaB 1 HE MIr 3HaTH, M0 Take HAOyTTs TOpylIIye 4YHWiCh TMpaBa Ta
1HTEepECH;3apONOHOBAHO 3MIHUTH peaakiiito HopMm 3K Ykpainu, nependadunBIim, 1o
oco0a, sika JOOPOCOBICHO 3aBOJIOJIIA UYKOK 3€MEJIbHOIO0 AUISTHKOI), BUSHAUEHOKO SIK
00’€KT IMBUIBHUX TIPAB 1 MPOJIOBKYE BIAKPUTO, O3MEPEPBHO BOJIOMITH HEIO MIPOTITOM
10 pokiB, HaOyBa€e MpPaBO BJIACHOCTI HA 110 3eMEJbHY AUITHKY (HaOyBajibHA JABHICTD),
SKIIO 1HIIE HE BCTaHOBIEHO 1mM Komekcom;zamponoHoBaHo mepeabdauntu y K
VYkpaiHu MOJ0XKEHHS, BIAMOBITHO JI0 SIKUX MPaBO BJIACHOCTI HA KyJIbTYPHI I[IHHOCTI

3a Ha0yBaJIbHOIO JIJABHICTIO MOK€ HaOyBaTHUCSl BUHATKOBO HA IMiICTaBl PIlIEHHS CYy.



Takox mUCEPTAaHTOM YJOCKOHAJICHO: TMO3WIIII0, 3TITHO 3 SKOK MiJ Cy0’ €KTOM
Ha0yBaJbHOI JABHOCTI PO3YyMIIOTh (Di3UMUHY a00 HOPUAMYHY 0co0y. [HII ydyacHUKH
IIMBUIBHUX BITHOCHMH (nmepkaBa YkpaiHa, ABToHoMHa PecnyOmika Kpuwm,
TEepPUTOpiaJIbHI TPOMAJM, 1HO3EMHI JIep’KaBU Ta iHII Cy0’€KTH MyOJIYHOrO IMpaBa)
IpaBO BJIACHOCTI 3a HAOyBaJbHOIO JIaBHICTIO HE HAOYyBalOTh; MOJIOKEHHS, 3T1IHO 3
SKUM BOJIOZIHHS PIYYIO SIK CBO€IO BIACHOIO, TOOTO BUKOPUCTAHHS peul y 3BUYAHMIA
JUTSL BOJIOAUTBIISL Ta IS CaMoi pedl crocid, OXOIUTIOETHCS TaKOK YMOBOIO, SK
BIJIKPUTICTh BOJIOJIHHS, @ TOMY BHJUIATH II€ B OKpPEMY yMOBY HEMae IIiJICTaB;
MO3UINIO, BIAMOBIAHO 0 SKOi 3[aTHICTh Cy0’€kTa HAOyTH MaiHO y BIIACHICTH Ta
3aKOHHICTh 00’€KTa HAOYBaJIbHOI JAaBHOCTI HE HajeXaTh 10 YMOB HaOyBaJIbHOI
JABHOCTI, a € 3araJJbHUMU yMOBaMH HaOyTTs ITpaBa BJIACHOCTI HA BIAMOBIIHE MAIHO.

Y poboTi 0OIpyHTOBAHO, 30KpeMa, MO3UIIII0, 3TIIHO 3 KO HaOyBaJibHA
JIABHICTh OIMOCEPENKOBYE OJIHY 3 MEPBICHUX MiJACTaB BUHUKHEHHS MpaBa BIACHOCTI,
OCKIJIbKH MpaBa HaOyBaya (AaBHICHOTO BOJOJLIbI) HE 0a3yIOThCS HA YHEMYCH ITPaBl
BJIACHOCTI, = TOOTO  BOJICBHSBJICHHI  MONEPEAHHOTO  BJIACHMKA, aHI  Ha
PABOHACTYIIHUIITBI, a MalTh CBOIM MIATPYHTSIM CYKYIHICTh OOCTaBHH,
pernamenToBaHux npunucamu 4. 1 cT. 344 [IK Ykpainu; mosioxeHHsl, BIAMOBIAHO A0
SAKOTO HAaOyBaJIbHY JaBHICTh, MOKHA PO3IIIANIATH SK OJHY 3 IOPUAMYHUX (DopM, Y
MeXax SIKOI peasi3yloThCs: 3a0e3leuyBaHe 3aXHCTOM (PAaKTUYHE BOJIOAIHHS PIYUIO
0co0010, sIKa HE € il BJACHUKOM Ta MPaBOMOYHOCTI BJIACHHWKA CTOCOBHO HaJIEXHOI
oMy pedi; TOKTpHHAIBHE TTOJIOKEHHS, 110 JUI HAaOyTTs IIpaBa BIIACHOCTI Ha IIiCTaBi
HaOyBaJbHOI JABHOCTI JAaBHICHUM BOJIOAUIEIb MOXKE NPHUENHATH 1O CTPOKY
BOJIOJIIHHS JIMIIIE CTPOK, TMPOTSATOM SIKOTO MaWHOM BOJIOJIIB YHIBEPCAIbHHM
IIPABOIOIEPEAHUK — CHAJKOMABEIh a00 IOpUIUYHA 0c00a; MO3UIis, 3TAHO 3 SIKOIO
BOJIOJIHHSL € BIIKPUTHUM, SIKIIO 0c00a 3A1MCHIOE (PaKTUUYHE MaHyBaHHS HaJ Pidvio y
3BUYAMHUI I Takoi pedl crociO Ta He MPUXOBYE (aKT 3HAXOKCHHSI MaiiHa y ii
BOJIOJIIHHI; BHCHOBOK TPO HEOOXIJHICTh 3aKOHOJIABYO 3aKPIMUTH IOJOKECHHS,
BIJIMTOBITHO JIO SIKOTO HAOYTTS MpaBa BJIACHOCTI HA MAilHO HEMOBHOJIITHBOI OCOOH 3a
HaOyBaJIbHOIO JTABHICTIO HE MOXE 3IIACHUTHCS PaHIIIe CIUIMBY MEBHOTO CTPOKY 3

MOMEHTY JOCSTHEHHS 0COOO0I0 TMTOBHOITTS.



Pesynbpratu nucepTaniiHOTO AOCTIKEHHS MOXXYTh OYTH BHUKOPHUCTaH1 HJist
MOJANIBIINX HAYKOBHX PO3POOOK, BIOCKOHAJIECHHS HAIlOHAIBHOTO 3aKOHOJIABCTBA Ta
NpPaKTUKKA MOTO 3aCTOCYBaHHS, a TaKOX JUISA MiATOTOBKH MiAPYyYHHUKIB, HaBYAILHUX
NociOHMKIB Ta BHUKIAJaHHS KypCIB/CHEIKYpCIB 3100yBadaM BHILOI OCBITH 3a
HanpsiMoM TiaArotoBku «IIpaBoy.

KirouoBi cjioBa: HaOyBasibHAa JaBHICTh, PyXOME€ MaifHO, HEpyXOMe€ MaiHO,

[[IHH1 TTariepy, TPAaHCIIOPTHI 3aCO0U, 3eMelIbHA JAUISAHKA, TABHICHE BOJIOIIHHS.
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The pressing nature of the selected topic is caused by the fact that it is pertinent
to conduct a comprehensive theoretical analysis of the acquisition of the right of
ownership to various kinds of property by virtue of usucaption, as well as to develop
proposals and recommendations as to what can be done to enhance Ukrainian legal
regulations that are applied to these kinds of social interactions.

Chapter 1, entitled «Theoretical and Legal Foundations of the Research into
Usucaption», is comprised of two sub-sections, focusing upon research into the
genesis of legal regulations and area covered by usucaption, and also upon the
analysis of the legal notion and legal regulation of the institute of usucaption.

The author has ascertained that usucaption — which is an institute of civil law —
should be construed as a relatively separate group of interrelated legal norms
stipulating the procedure for acquisition of the right of ownership to abandoned
property (or to property which belongs to another person by virtue of his or her right
of ownership) as a result of qualified prolonged control over this property for a
certain duration, stipulated by law.

Usucaption does not cover intangible property (for instance, to property rights,
to results of intellectual and creative activity, to information and suchlike). The right
of ownership by virtue of usucaption covers certain varieties of movable property,
specifically: transportation vehicles and securities which become subject to
usucaption as a result of a decision of a court of law whereby the right of ownership
is conferred upon at the moment such a decision is made. At the same time, the right
of ownership to immovable property by virtue of usucaption is conferred upon at the

moment the ius in re for the said property undergoes state registration.



The right of ownership by virtue of usucaption to an unauthorized construction
site may not be conferred upon by virtue of a decision of a court of law, since the
Ukrainian Civil Code stipulates a specific and separate procedure for acquisition of
the right of ownership to immovable property constructed or under construction
within a land lot which was not stipulated for such construction, or without a proper
permit duly obtained in advance and/or without an approved project design, or
constructed or under construction in significant violation of standards and
regulations.

Chapter 2, entitled «The Procedure and Requirements for Acquisition of the
Right of Ownership by virtue of Usucaption», is comprised of two subsections which
are dedicated to the research into the procedure and requirements for acquisition of
the right of ownership by virtue of usucaption.

Upon having analyzed Article 344 of the Ukrainian Civil Code (hereinafter
referred to as UCC) in conjunction with the requirements of UCC Section 3 Article
335, we are able to come to a conclusion that the legislator has only roughly outlined
the category of objects and sites covered by usucaption, having included the
possibility to acquire movable and immovable property, such as land lots,
transportation vehicles and securities, and at the same time having NOT specified
exceptions.

Having considered the general rules, however, one may concur with the
statement that usucaption shall not cover objects removed from civil circulation or
objects to which the right of ownership may not be applied as an absolute ius in re;
and agree that it also may not cover (a) items which may belong to certain
participants of the civil circulation only, provided that the ancient owner is not a
participant of civil circulation OR (b) items which may only be allowed in circulation
with a special permit (that is, if the ancient owner does/did not have such a permit).

Examination of court cases examining the right of ownership by virtue of
usucaption is taking place under litigation rules. Considering the fact that there may
be no respondent in a case like that, nor a dispute (no contest), the case may be
examined within a separate proceeding. A third party with an interest in such a case

will be the local authority (called a Territorial Community under Ukrainian law)



whose territory hosts the property towards which a claim of prolonged ownership has
been made under principles of usucaption. Thereby—only if and when a local
authority authorized to represent such a Territorial Community does not object the
conferring of the right of ownership due to prolonged owner (controller), the case
may be examined within a separate proceeding.

Chapter 3, entitled «Peculiarities pertaining to the acquisition of the right of
ownership to separate varieties of property by virtue of usucaption», is comprised of
three subsections and is dedicated to the issue of acquisition of the right of ownership
to land lots under usucaption principles as well as to the description of peculiarities
pertaining to the acquisition of the right of ownership to immovable property and to
certain varieties of movable property by virtue of usucaption.

An item acquirable under usucaption principles may only be a land lot which, as
construed by the Ukrainian Land Code (hereinafter referred to as ULC), may be an
object towards which civil rights may be applied (i.e., a land lot with a specific area
defined; with boundaries; and with rights applicable to it) AND—after the system of
State Land Register has been launched—a land lot which has a cadastral number
assigned to it.

The issue of how to determine the correct respondent under lawsuits brought in
with a request to recognize the right of ownership to immovable property is of critical
Importance. At the same time, considering the fact that an ius in re like a property
right is subject to state registration in the State Register of lus in Re pertaining to
Immovable Property, data from the said Register should be referred to first thing in
the course of determining the correct respondents. At the same time, it is pertinent to
note that state registration of a right of ownership conferred upon a specific
individual, far from being a technicality, is in fact a title deed.

Acquisition of the right of ownership (under usucaption terms) to transportation
vehicles and securities by virtue of a decision of a court of law shall take place not on
the basis of their value criteria but through a special legal regime (with a special legal
treatment).

A special legal regime is applied to transportation vehicles due to their state

registration whereas securities are subject to a special legal regime due to the specific



manner in which they are issued/placed and circulated in Ukraine. That said,
Ukrainian legislation does not forbid the recognition of the right of ownership under
usucaption terms by virtue of a decision of a court of law applied to other varieties of
movable property. The right of ownership to certain movable items under usucaption
terms is recognized by virtue of a decision of a court of law.

By and large, the academic novelty of the results obtained consists in the fact
that, for the first time, an entire Dissertation Thesis has been compiled, containing a
comprehensive theoretical analysis of the acquisition of the right of ownership by
virtue of usucaption, and also in the fact that suggestions and recommendations have
been elaborated as to how these social interactions may be adjusted in Ukrainian law.

One particular Author's Suggestion is that usucaption should be defined as an
institute of civil law; a conclusion has been made that it is impossible to acquire
ownership to securities, including shares, mortgage securities, and privatisation
securities. Besides, considering the requirements pertaining to usucaption, this
procedure cannot be applied to the right of ownership to securities which are
intangible (not reflected in a hard copy form, i.e. not printed); a suggestion has been
made to add the following to the Ukrainian Civil Code: that grounds for interruption
in usucaption in Ukraine may include a loss of the property by the controller (actual
owner) not through his own fault, in the event if the property is not returned within 1
year, or if — within this period — the controller fails to file in a lawsuit demanding
ownership or voluntary loss of control (actual ownership) to the said property by the
controller before he or she regains control over such property; a conclusion has been
made that it is necessary to supplement the Ukrainian Civil Code with an
enumeration of grounds that may be used to suspend the usucaption period; to specify
the pertinence of supplementing the UCC with clauses stipulating that the period of
prolonged control (actual ownership) by predecessor (former owner) may be merged
with the period of control (actual ownership) by the successor (heir), provided that
the predecessor had controlled the property in question in accordance with the
cumulative set of requirements stipulated by the Ukrainian Civil Code Section 1,
Article 344; a statement has been substantiated that bona fide acquisition of control

may be defined as a manner whereby property is being acquired under grounds that



are not forbidden by law, when the acquiring party did not know and could not have
known that such an acquisition infringes upon someone else's rights and interests; a
proposal has been made to amend the Ukrainian Land Code by stipulating that the
person who has, in good faith (bona fide), gained control of someone else's land lot
which is defined as an item of civil law and continues to control this land lot openly,
without interruption, for a period of 10 years, m such a person shall gain the right of
ownership to the said land lot (under usucaption terms), unless otherwise stipulated
by the same Code; a suggestion has been made to amend the Ukrainian Civil Code by
stipulating that a person may file in a lawsuit demanding that his or her rights of
ownership be recognized, provided that these rights are being contested or not
recognized by another person, in the event if that other person has lost a document
certifying her right of ownership, as well as in other cases for which the law
stipulates; a suggestion has been made that the Ukrainian Civil Code be
supplemented with clauses stipulating that the right of ownership to objects of
cultural value may only be conferred by virtue of a decision by a court of law.

The Author of the Dissertation Thesis has also enhanced the following: the
conclusion stipulating that a claimant of ownership under usucaption terms may be a
physical person or a legal person. As far as other participants of civil interactions are
concerned (the State of Ukraine, Crimea Autonomous Republic, territorial
communities, foreign countries, and other subjects of public law), these parties
cannot acquire the right of ownership under usucaption terms; the clause stipulating
that control over an item as if that item was one's own—that is, using the item in a
manner that is common to the controller and usual for the item itself is already
covered by the requirement of openness of control, hence there is no need to include
this in a separate clause; the position pursuant to which the claimant's ability to
acquire ownership of the property and the legality of the item subject to usucaption
do not fall into the category of requirements pertaining to usucaption but constitute
general requirements to the acquisition of the right of ownership to corresponding
property; a conclusion stating that it is pertinent to state it in the Ukrainian Land
Code that the right of ownership by virtue of usucaption to a land lot shall be

conferred by virtue of a decision of the court of law.



The work, in particular, substantiates the standpoint in accordance with which,
usucaption mediates one of the primary grounds for the emergence of a right of
ownership, since the rights of the acquiring party (the prolonged controller) do not
arise out of anyone else's right of ownership (expression of the will of the preceding
owner); nor are they conferred by virtue of succession; they, on the other hand, are
based on a number of circumstances that are stipulated by clauses of Ukrainian Civil
Code Section 1, Article 344; the clauses in accordance with which, usucaption may
be construed as one of legal forms within which the following shall be achieved: that
the actual control/ownership of an item by a person who is neither that item's owner
nor is legally entitled to it shall be protected by law; the position stipulating that, in
order to acquire the right of ownership under usucaption terms, the prolonged
controller/actual owner may only add to his control period that period of time
throughout which the property was controlled/actually owned by a universal
predecessor: the preceding owner or a legal person; the position stipulating that the
control is construed as open provided that a person exercises actual control over an
item in a manner that is usual for such an item and does not conceal the fact that that
item is controlled by him or her; the conclusion stipulating that it is necessary to
legislatively stipulate that the right of ownership to the property of a minor may not
be conferred until and unless a certain amount of time has passed since that minor
person has come of age (achieved full legal rights as an adult).

The results of the Dissertation Research may be used in subsequent academic
researches, to enhance national legislation and the practice of its application as well
as for the preparation of textbooks, academic guidebooks and for teaching special
courses to university students of law.

Keywords: usucaption, movable property, immovable property, securities,
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