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Jlucepraliito NPUCBSIYEHO TEOPETUKO-TIPABOBIM XapaKTEPUCTHII Melalii K
crnoco0y BUpIIIEHHS TpyAoBUX crnopiB. OKpecieHo CyTHICTh 1ii poiib Ta
ontumizaiio. Camy Memialiio Ta mpolec Mesiaiii 0XapakTepu30BaHO SK OJWH 3
BaXJIMBUX B CHOT'OJICHHI BaXKEJiB, 110 3a0€3MeUyI0Th BUPIILIEHHS TPYI0BUX CIIOPIB.

OcHoBHY yBary OyJ0 30cepe/’KeHO Ha KOMIUIEKCHOMY aHalli3i 0COOJIMBOCTEH
npoleaypu Mejiaiii, crmoco0iB BUPIMICHHS HAWOLIBIN 3arOCTPEHHX MpoOJieM, Y
pO3pi3i TPYAOBOIO MpaBa, M0 B MPOIIECi TOMOMOTIIO aBTOPY BUIUIMTH BaXKJIUBICTh
JOCIIIKEHOTO SBUINA, OCKIIBKMA CYJIOBI METOJM BHUPIMICHHS TPYIOBUX CIIOPIB
BUUEPNYIOTh cebe. ABTOpoM OyJio TpOaHATI30BaHO MEXaHI3M IPABOBOTO
peryiroBaHHs Mefiaiii K crnocoOy BHUPIIMIEHHS TPYAOBUX CIOpiB. Bu3HadueHO
poOJieMHU MPABOBOTO PETYJIOBAHHS Meiallii K CIoco0y BUPIIIEHHS TPYIOBUX
CIIOPIB, 3 IKUX OCHOBHHUM HEJIOJIKOM OyJI0 yKpaiHChbKe 3aKOHOIaBCTBA, 110 TOJIATae
y BIZICYTHOCTI HOPMAaTHBHO-TIPABOBOT'O aKTa, SIKMM pEriaMeHTyBaB OW THUTAaHHS
Memiamii. 3MIHCHEHO TMOIIYyK HUIAXIB JUIsS ONTHUMI3aIii IMPaBOBOTO PETYJIOBAHHS
MeJTialni K croco0y BUPIIIIEHHS TPYAOBHUX CIIOPIB.

JlocTiKeHOo TOHSTTS, CYTHICTh Ta O3HAKHU MPABOBOT'0 PETYIIOBAHHS Meliallii
K CTOCO0y BHpINIECHHS TPYJOBUX cropiB. B mporeci aBTopom Oyio BHU3HAYEHO
HU3KY TEPMiHIB, OJTHUM 3 SIKUX € MEJiallisl TPYJOBUX CIOpPIB, SIKY aBTOP BU3HAYMB,
AK CHCTEMHa [ISIBHICTh MpO(eciiHOro Ta HEUTPaJIbHOTO TMOCEpEeIHUKa, IO
3MIMCHIOETHCS Ha OCHOB1 KOH(IASHIIIMHOCTI, HE3aJICKHOCTI Ta y BIAMOBITHOCTI 3
NpaBOBUMU HOPMaMH, HIOJO0 HaJaHHSA JOMOMOTH CTOPOHaM TPYJIOBOIO CIHOPY
CaMOCTIMHO BHUPIIITUTH HETIOPO3YMIiHHS MK HUMU MO0 YKIAJaHHS, TIIyMa4eHHS i
pO3ipBaHHS TPYJOBOTO, KOJEKTUBHOTO JOTOBOPIB Ta BHACIIAOK IOPYIIECHHS

3aKOHO/IaBCTBA Ta MPUUTHU O B3a€EMHOrO pilieHHs. He MeHIl BaXJIuBOi yBaru



aBTOPOM OyJIO MPUJIITIEHO CYTHOCTI MeAlalii TpyA0BUX CIOPIB SIKY aBTOpP BU3HAUUB,
AK BUPIIICHHS HENOPO3yMIHHS BHUKIMKAHOTO PI3HUM OadyeHHSIM Yy CyO’€KTIB
TPYAOBUX MPAaBOBITHOCHH MOXIMBOCTEH 3a0e3lmeunTH BiacHi iHTepecu. Take
BUPIIICHHS 3A1HCHIOETbCA 4Yepe3 3°sCyBaHHS Ta JIOHECEHHS MeIiaTopoM 3a
JIOTIOMOT OO 3aCTOCYBaHHS CIIELIAIbHUX METOJIIB Ta MPUHOMIB O KOXKHOT 13 CTOPIH
CHOpaBXHIX NPUYUH KOHQIIKTY, PO3MIMPEHHS OadeHHs MOXIJIMBOCTEH HOro
BUPIIICHHS Yepe3 MepeHAaNpaBICHHs YBard KOXKHOI 13 CTOPiH 3 BJIACHOI MO3MIII1 Ha
OaxxaHy MeTy, sSIKy BoHa mparue gocsartu. 1logo o3nak memiamnii TpyaoBOTo cropy
aBTOPOM BWJIUICHO 3arajibHi Ta cremiaibHi. Jlo 3araapbHuUX O3HaK Memiamii
TPYJIOBOTO  Crmopy  OyJo  BIIHECEHO:  3aKOHHICTh,  KOH(QIICHINHICTS,
pedekTUBHICTh, mNpodeciHicTh. Jlo cmemiaabHUX O3HAK Mexdialii TpyJa0BOTO
cnopy Oyn0 BIJIHECEHO: 3aIlIKaBJICHICTb CTOPiH, THYYKICTb, JOOPOBUIHHICTH
BUKOHAHHS, TU(]epeHIialis IpUYruH IPOBEICHHS.

ABTOpOM OYyIJI0 KOMIUIEKCHO IOCIIPKEHO OCOOJIMBOCTI CY4acHOTO CTaHy
Me/Tiallii TPyA0BOro Cropy B YKpaiHi Ta CBiTi. AHANII3yIOYU CYYaCHUM CTaH Meiarii
TpynoBux cropiB CIIIA aBTOp BUIUIMB HACTYMHI OCOOJMBOCTI: HEOIHOPIIHICTD,
SIKa TPOSIBIIAETBCS y PI3HUX MMIJAXO0JaX JI0 IHCTUTYTY MeJiamii TPYJIOBHUX CIIOPIB,
nudepeHIialis, Mo MoB’SA3aHO0 13 PI3HUMHU BHJIAMHU TPYIOBUX CIIOpPiB, JIepKaBHA
3a0€3IeUeHICTh, OCKUIBKH Meiallisl T03BOJISIE HE JIMIIEC BUPIMIATA KOHQIIKT MiXK
poboToaaBlieM Ta MPAIIBHUKOM ajie ¥ 3a0e3neuntH AepkaBHi iHTepecu. Lllomo
0COOJMBOCTEH CYyYacHOTI'0 CTaHy MeJiarlii TPyJAOBHX CIIOPIB €BPONEHCHKUX KpaiH,
Oyn0 BHIIJIEHO HACTyIHE. 3aCHOBAaHICTh HA TMPHUHIMMNAX, JyalliCTUYHICTB,
JTO0OPOBUIBHICTB. 3BEPTAIOYM YBary Ha yKpaiHCbKe 3aKOHOJABCTBO, aBTOP BUJILINB
HACTYMHI  OCOOJIMBOCTI  Cy4YaCHOTO CTaHy Memiamii TpyJAOBHX  CIOpIiB:
0e3CHUCTEMHICTh, 0OMEKEHICTh, TUXOTOMIYHICTH 3B SI3KY 3 IepKaBOI0. AHATIZYI0UH
OCOOJIMBOCTI CY4YacHOTO CTaHy Mefialii aBTOpoM OyJIO0 BHIIJICHO 3arajibHi
OCOOJIMBOCTI CY4YaCHOTO CTaHy Mefiamii y BUPIMICHHI TPYJOBUX CIIOPIB:
NIPaBOOXOPOHHA  POJb, JAWCIO3UTHBHICTh, TMPUHIIUAIOBICTh, MPOILECYATHHUI

XapaxkTep, HIIECIPIMOBAHICTb.



BusHaueHo 3arayibHi NOpPUHLMIOM ~MeAialli y BHUPIIIEHHI TPyAOBHUX
CriopiB: 1) MpUHIMIT ~ HEUTPANbHOCTI  Ta  HE3AJEKHOCTI;  2)  OPUHIUI
CaMOBU3HA4Y€HHs;3) MPUHIMUI pIBHOCTI. J[0 cheuiaqbHUX NPUHUUIIB Medlamii y
BUPIIICHH] TPYAOBHUX CIOPIB BiHECEH: 1 ) MpUHIIMI 1OOPOCOBICHOCTI; 2) MPUHIUIT
npodeciitHoCTI; 3) NPUHLKI CTieniai3alii.

Bu3HaueHO OCHOBHI rapaHTii Menmialii y BHpPINICHHI TPyIOBUX cropis: 1)
rapanTtis He3aJeXHOCTi; 2) rapaHTis KoH(iAeHIIiHOCTI; 3) TrapaHTis
HeynepeKeHoCTl. JloAaTKOBUMU TrapaHTisIMH MeJialii y BUPILIEHHI TPYAOBHX
CIIOpIB BCTAHOBJIICHO: 1) rapaHTis CHUIBHOCTI; 2) TapaHTis 3a0e3MeueHOCTI
BUKOHAHHS; 3) rapaHTis 30€peKeHHs] YMOB IIparli.

Bunineno nopsaok 3acToCyBaHHA MPOLIEyp Meiallii y BUPIIIEHH] TPYIOBUX
CIIOPIB Ky/JIH BIIHECEHO : 1) 03HANOMIICHHS 13 MOKJIMBOCTSAMH MeJIiallii Ta BUOOpoOM
MeziaTopa; 2) MPOBEACHHS TMOMEPEeIHbOI 3YCTpidl YCIX YYacHUKIB Memialii y
BUPIIICHH] TPYAOBOIO CIOPY; 3) MPOBEACHHS 1HANBIYaTbHUX Ta KOOPAUHAIIHHUX
3ycTpiued mejiaTopa 13 CTOPOHAMHU TPYIOBOTO cropy; 4) NMEPEMOBUHH IO CYTI
TPYJIOBOTO CHOPY; 5) IOPUAUYHE 3aKPIIJICHHsS Pe3yJIbTaTiB Meiallii y BUPIMICHH]
TPYZOBOTO CHIOPY.

OxapakTepru30BaHO CYTHICTh MPOIEAYpPU O3HAHOMJICHHS 13 MeJialli€ro Ta
BUOOPY MejiaTopa TOJIATa€ Yy HACTYMHOMY: 1) HEOOXiIHICTh IOPUIWYHOTO
IIMCBMOBOTO 3aKPIIUICHHS 3aKiHYCHHS MPOIEAYPH MIJISIXOM MiANUCAHHS JOTOBOPY;
2) 3a0e3nedeHHs BIJICYTHOCTI MPUMYCY TIiJI dYac BHUPINIEHHS MHUTaHHSA PO
BUKOPUCTaHHS Meiallii Ta Bubopy meziatopa; 3) motpeda y 3/1iiiCHEHHI MeI1aTOPOM
aHai3y TPYAOBOTO CIIOPY HA Me1a0ETbHICTD.

3a3HavyeHo, 1o IS TPOIEAYpH IMPOBEACHHS MOMEPEIHBOI 3yCTpidl YCix
YYaCHUKIB Mefiarii y BUPINICHHI TPYIOBUX CIOPIB CYTHICTh MPOSBISIETHCS Y
HACTYIMHHUX AacrlekTax: 1) morpeba y BUKOPUCTaHHI TICHXOJOTIYHUX METO/IIB
MOTHBAIlii CTOPiH TPyAOBOTO cropy; 2) (OpMyBaHHS Ta TOSCHEHHS MOPSIAKY
PO3B’sI3aHHS TPYAOBOTO CHOPY; 3) HAJArO/JKEHHS JOBIPUTEIBHUX BIAHOCHH MIXK

MEI1aTOPOM Ta CTOPOHAMHU TPYJOBOTO CIIOPY.



BcraHoBneHO CYTHICTH NpOUEAypU MPOBEACHHS IHAMBIIyaJlbHUX Ta
KOOpPJMHALIMHUX 3yCTpiuel MealaTopa 13 CTOPOHAMH TPYJIOBOT'O CIIOPY CTaHOBIISATH
HACTYIHI €JIeMEHTU: 1) HEOOXIJHICTh BHUKOPUCTAHHS CHEIIaIbHUX METO/IIB
HiATOTOBKU 10 MEPEroBOPIB MiXK CTOPOHAMH TPYIOBOTO CIOPY; 2) MPOBEACHHS
KOOPJMHAIIINHOT pOOOTH MEIIaTOPOM IIOJAO0 CIHUIBHOCTI MAISIBHOCTI  CTOPIH
TPYZOBOTO CIOPY; 3) BCTAHOBJIEHHS CHUIBHUX OOMEXEHb 110/10 1HPOpMYBaHHS Ta
TPUBAJIOCTI MIPOLIEAYPH.

CyTHICTIO TIpOLIENYpH MPOBEICHHS MEPEMOBUH y Meaialii y BUpIIICHH]
TPYJOBUX CIIOPIB CKJIAJAEThC 3 TaKUX €JEeMEHTIB, SK: 1) HeoOXiJHICTb
HampaBJICHHS JisSUTbHOCTI Ha 3MEHIICHHS IPOTUCTOSHHS M)XK CTOPOHAMHU TPYIOBOTO
criopy; 2) BHUKOPUCTaHHS TPUHIIUIOBOrO (TapBapJChKOTO) MiAXOAy TIPO
NPOBEICHHS NMEPEMOBHH; 3) 3a0€3MeUeHHs TEMIIOPATLHOI THYYKOCTI IIEPEMOBHH.

BunineHo CyTHICTP TpOUEAYpH FOPUIUYHOTO 3aKPIIJICHHS pE3yJbTaTiB
BUPIIICHHS] TPYJOBOTO CIIOPY CTAHOBISATH TaKl €IEMEHTU: 1) 30piEHTOBAHICTH Ha
3MEHIIIEHHS] PU3UKY CYJOBOTO IMO30BY 3 OOKy mpailiBHUKa; 2) 3a0e3leueHHs
KOHCEHCYCHOCTI TIOJIOKEHb MEJIIalliiHO1 YTOJIn MIXK CTOPOHAMU TPYJIOBOTO CIOPY;
3) KOHTPOJb 3a JICTAJIBHICTIO MOJOKEHb MEMIaIliiHOiI yrogu MK CTOpOHAMH
TPYZIOBOTO CTIOPY.

Haronomieno Ha Tomy, mo crenudika Mporeaypu Meaiarii Ipu BUPIIICHH]
TPYJIOBUX CIIOPIB CTBOPIOE BEJIMKY KIJIBKICTh IIEPEBar JJIsI CTOPiH TPYJIOBUX CIIOPIB.
Jlo Takux mepeBar HajekaTh IIBHAKICTh PO3TIISAY CIpaB, ii HeGOpPMaIbHICTh, a
TAKOXX pAJl EKOHOMIYHUX TIepeBar — SK [JIsi CaMUX YYacHUKIB TPYJIOBHUX
IPABOBIAHOCHH, TaK 1 IJisl IepKaBH, sIKa B3arajil He Oepe ydacTi y i mpoueaypi,
TaKOXK € IPUTAMaHHOIO 3aCTOCYBAHHIO Meiallii JJIsl BUPIIICHHS TPYI0BOTO CIIOPY,
1€ MOXKJIUBICTh CTOPOHAMH CIIOPY CaMOCTIifHO oOpatm mexmiaTopa. MOXIUBICTB
CTOpiH TPYZOBOI'O CHOPY OOMpaTH CaMOCTIMHO Meniaropa oOyMOBJIEHa TUM, IO
MeJIiaTop € Ti€r 0co00r0, KA MAa€ HAJIATOJUTH CITIBIPAII0 MK HUMH. A TOMY Te,
AKUM OyJie pe3ynbTaT Meiallii, a TAK0X Y1 3MOKYTh CTOPOHHU JIOCSTTH KOHCEHCYCY,

0araTo B UOMY 3aJIeKUTh BiJ BUOOpPY MeJiaTopa.
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SUMMARY

Stratiuk A.O. Legal regulation of mediation as a way of resolving trade
disputes. - On the rights of the manuscript .

The dissertation on competition of a scientific degree of the doctor of philosophy
in a specialty 081 "Law". - Taras Shevchenko National University of Kyiv, Ministry
of Education and Science of Ukraine. - Kyiv, 2021.

The dissertation is devoted to the theoretical and legal characteristics of
mediation as a way of resolving labor disputes. The essence of its role and
optimization are outlined. Mediation itself and the mediation process are described
as one of the important levers in today that ensure the resolution of labor disputes.

The main focus was on a comprehensive analysis of the features of the mediation
procedure, ways to solve the most acute problems, in terms of labor law, which in
the process helped the author to highlight the importance of the phenomenon, as
judicial methods of resolving labor disputes exhaust themselves. The author
analyzed the mechanism of legal regulation of mediation as a way to resolve labor
disputes. Problems of legal regulation of mediation as a way of resolving labor
disputes have been identified, of which the main drawback was the Ukrainian
legislation, which is the lack of a legal act that would regulate the issue of mediation.
The search for ways to optimize the legal regulation of mediation as a way to resolve
labor disputes.

The concept, essence and features of legal regulation of mediation as a way of
resolving labor disputes are studied. In the process, the author defined a number of
terms, one of which is the mediation of labor disputes, which the author defined as
a systematic activity of a professional and neutral mediator, carried out on the basis
of confidentiality, independence and in accordance with legal norms.
misunderstandings between them regarding the conclusion, interpretation and
termination of employment, collective agreements and due to violations of the law
and come to a mutual decision. No less important attention was paid by the author
to the essence of mediation of labor disputes, which the author defined as a solution

to the misunderstanding caused by different visions of the subjects of labor relations



opportunities to ensure their own interests. This decision is made by clarifying and
communicating to the mediator through the use of special methods and techniques
to each party the real causes of the conflict, expanding the vision of its solution by
redirecting each party from its own position to the desired goal it seeks to achieve.
Regarding the signs of mediation of labor dispute, the author singled out general and
special. The general features of labor dispute mediation included: legality,
confidentiality, reflectivity, professionalism. The special features of mediation of
labor disputes included: interest of the parties, flexibility, voluntary performance,
differentiation of the causes.

The author comprehensively studied the features of the current state of labor
dispute mediation in Ukraine and the world. Analyzing the current state of mediation
of labor disputes in the US, the author highlighted the following features:
heterogeneity, which is manifested in different approaches to the institution of
mediation of labor disputes, differentiation associated with different types of labor
disputes, state security, as mediation not only resolves conflicts between employers
and employee but also to ensure the state interests. Regarding the peculiarities of the
current state of mediation of labor disputes in European countries, the following was
highlighted: based on principles, dualism, voluntariness. Paying attention to the
Ukrainian legislation, the author singled out the following features of the current
state of labor dispute mediation: unsystematic, limited, dichotomous connection
with the state. Analyzing the features of the current state of mediation, the author
highlighted the general features of the current state of mediation in resolving labor
disputes: law enforcement role, dispositiveness, principledness, procedural nature,
purposefulness.

The general principles of mediation in resolving labor disputes are defined: 1)
the principle of neutrality and independence; 2) the principle of self-determination,
3) the principle of equality. The special principles of mediation in resolving labor
disputes include: 1) the principle of good faith; 2) the principle of professionalism;

3) the principle of specialization.



The main guarantees of mediation in resolving labor disputes are determined: 1)
guarantee of independence; 2) guarantee of confidentiality; 3) guarantee of
impartiality. Additional guarantees of mediation in resolving labor disputes
establish: 1) guarantee of commonality; 2) guarantee of performance security; 3)
guarantee of preservation of working conditions.

The order of application of mediation procedures in resolving labor disputes is
highlighted, which includes: 1) acquaintance with the possibilities of mediation and
the choice of a mediator; 2) holding a preliminary meeting of all participants in
mediation in resolving a labor dispute; 3) conducting individual and coordination
meetings of the mediator with the parties to the labor dispute; 4) negotiations on the
merits of a labor dispute; 5) legal consolidation of the results of mediation in
resolving a labor dispute.

The essence of the procedure of acquaintance with mediation and selection of a
mediator is characterized as follows: 1) the need for legal written confirmation of
the end of the procedure by signing a contract; 2) ensuring the absence of coercion
when deciding on the use of mediation and the choice of mediator; 3) the need for
the mediator to analyze the labor dispute for mediaability.

It is noted that for the procedure of holding a preliminary meeting of all
participants in mediation in resolving labor disputes, the essence is manifested in the
following aspects: 1) the need to use psychological methods to motivate the parties
to the labor dispute; 2) formation and explanation of the procedure for resolving a
labor dispute; 3) establishing a relationship of trust between the mediator and the
parties to the labor dispute.

The essence of the procedure of individual and coordination meetings of the
mediator with the parties to the labor dispute is the following elements: 1) the need
to use special methods of preparation for negotiations between the parties to the
labor dispute; 2) coordination work by the mediator on the joint activities of the
parties to the labor dispute; 3) establishment of common restrictions on information

and duration of the procedure.



The essence of the procedure of negotiations in mediation in resolving labor
disputes consists of such elements as: 1) the need to focus on reducing the
confrontation between the parties to the labor dispute; 2) the use of a principled
(Harvard) approach to negotiations; 3) ensuring the temporal flexibility of
negotiations.

The essence of the procedure of legal consolidation of the results of resolving a
labor dispute is the following elements: 1) focus on reducing the risk of litigation by
the employee; 2) ensuring the consensus of the provisions of the mediation
agreement between the parties to the labor dispute; 3) control over the legality of the
provisions of the mediation agreement between the parties to the labor dispute.

It is emphasized that the specifics of the mediation procedure in resolving labor
disputes create a large number of benefits for the parties to labor disputes. Such
advantages include the speed of proceedings, its informality, as well as a number of
economic advantages - both for the participants of labor relations, and for the state,
which does not participate in this procedure, is also inherent in the use of mediation
to resolve labor disputes. the parties to the dispute independently choose a mediator.
The possibility of the parties to a labor dispute to choose a mediator independently
Is due to the fact that the mediator is the person who should establish cooperation
between them. Therefore, what the outcome of mediation will be, as well as whether
the parties will be able to reach a consensus, largely depends on the choice of
mediator.

Key words: mediation, labor disputes, employee, employer, parties to a labor

dispute.
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