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Kpamidikamiiina HaykoBa Tpalsd € KOMIUIEKCHUM HAyKOBHUM JOCJIHKEHHIM
BIJIHOBJICHHSI CTAHOBHIIIA, SIK€ ICHYBAJIO /10 TOPYIIEHHS, SIK J1€BOTO CIIOCO0Y 3aXHUCTY
IUBUIBHUX IpPaB, YMOB MOro 3aCTOCYBAaHHS, a TaKOK KPUTEPIiB BIAMEKYBAHHS Bij
IHIIMX CYMDKHHMX crniocoOiB 3axucty. KBamidikaiiiiHa HaykoBa mpais CKJIaJa€eThCs 3
TPHOX PO3IUIIB, PO3AUICHHX Ha JEB’STh MAPO3AUIIB, y SKUX pO3IVISAA IHUTaHb
PO3MOYMHAETHCA 31 3’SICyBaHHS ICTOPUYHHUX €TaliB CTAHOBICHHS Ta PO3BUTKY
IMBUILHOTO 3aKOHOAABCTBA I0JI0 MPABOBOTO 3aKPIIJICHHS BIIHOBJICHHS CTAaHOBHIIIA,
SKe 1ICHYBaJO J0 MOPYLICHHS, SIK CIOCO0Y 3aXUCTy IUBUIBHUX MPAB Ta 3aBEPIIYETHCS
BCTAHOBJICHHSIM OCOOJIMBOCTEN HOro 3aCTOCYBaHHA B OKpEMHUX cdepax HUBLIbHUX
BITHOCHH.

VY nepuoMy po3auii «3acanbra Xapakmepucmura 6i0HO61eHHA CIMAHO8UWA, Ke
ICHY8ANI0 00 NOPYWIEHHS, SIK CNOCODY 3aXUCMY YUBLIbHUX Npae» 3’1COBAHO 1CTOPUYHI
ACIEKTU CTAHOBJICHHS Ta PO3BUTKY LILOTO CIIOCOOY 3aXUCTY Cy0’€KTUBHUX LUBLIBHUX
MIpaB Ta IHTEPECIB Y BITYM3HAHOMY 3aKOHOJABCTBI. 3p00JI€HO BUCHOBOK, 110 PO3YMIHHS
CYTHOCTI BIJIHOBJICHHSI CTAHOBHIIA, SIKE ICHYBAaJO JO MOPYILIEHHS, BiJ HOro mnepuioi
MOSIBU Y TOJIOXKEHHSIX PUMCBKOIO MPUBATHOTO IpaBa J0 3aKPIIUIEHHS I[bOTO CIIOCO0Y
3aXMCTy Y HOPMaX YAHHOTO 3aKOHO/IaBCTBA 3a3HAJIO CYTTEBOI TpaHcdopmailii, 1o Oyino
3yMOBIIEHE HEOOXIJHICTIO ajanTalii IHCTUTYTIB PUMCBKOTO IMpaBa 10 CHEHU(IKH
CYCITIbHO-€KOHOMIYHUX BIJJTHOCUH KO)KHOTO 1CTOPUYHOTO Tiepiony. BeTanosieHo, 1m0

B XOJll ICTOPUYHOTO PO3BUTKY IMBUIBHOTO 3aKOHO/IABCTBA, 3 OMIAAY Ha HEOOX1IHICTb



ajanTailii MpaBOBUX SBHII Ta IHCTUTYTIB JIO HOBHUX YMOB PO3BUTKY CYCILIbCTBA
PECTUTYIIIIO Ta BITHOBJICHHS CTAHOBUIIIA, SIKE ICHYBAJIO /10 OPYILIEHHS, SIK1 IPU LILOMY
HE BTPATWJIA CBOTO OCHOBHOI'O MPU3HAUYEHHSI — 3aXUCTY LIUBUILHUX MpaB. SIK IHCTUTYT
KJIACUYHOT'O PUMCBHKOTO TIpaBa BITHOBICHHS CTAHOBHILA, SIKE ICHYBAJIO /10 IOPYIICHHS,
Oyl10 3alo3WueHe MPakTUYHO yciMa KOAM(PIKOBAHUMHU aKTaMH IUBUIBHOTO
3aKOHOJIaBCTBA, IO JISUI0 HA ICTOPUYHHUX YKPAIHCBKHUX 3€MIISX, 30Kpema, «Pycbkoro
IIpaBnoro», JlutoBchkuMu  crarytamu, «lIpaBamu, 3a  AKMUMHM  CyOUTHCH
Masopociiicekuid Hapoa» 1743 p., HusinbHuM konekcoM Cximnoi [ammumnum 1797 p.,

«361pHrKOM Manopociiicbkux mpas» 1807 p., LIK YCPP 1922 p. 1 UK YPCP 1963 p.

3anponoHOBaHO aBTOPCHKI BU3HAYEHHS MOHATH CIOCOOY 3aXMUCTY LUBIIBHUX
npaB (K CyKyIMHOCTI BCTAHOBJICHMX 3aKOHOM, JIOTOBOPOM YH CYJOM JIOMYCTHMHUX JIiH
(mpuitomiB), sKi BH3HAYAIOTh OCOOMMBHUI mOpsAAOK (Momenb) peaiizamii 3axoiiB
Jep>KaBHO-IIPUMYCOBOTO XapakTepy, 110 CHpSAMOBaHI Ha BIAHOBIEHHS IMOPYIICHUX,
BU3HAHHS OCIIOPIOBAHUX IUBUILHUX IPaB Ta IHTEPECIB, MPUMUHEHHS iX MOPYIICHHS, a
TaKOK Ha 3amoOiraHHs TakoMy TOPYIICHHIO), 3aCO0y 3aXHMCTy IUBLIbHHX TpaB (K
MPaBOBOT0 IHCTPYMEHTY, 10 3aCTOCOBYETHCS 3 METOIO (PaKTUYHOTO BUKOHAHHS MOJEI1
MIPABOBOTO BIUIMBY, 3aKPIIUICHOI y 3MICTI TOTO YH 1HIIOTO CIIOCOOY 3aXUCTY LUBIJIBHUX
npaB), BIIHOBJICHHS CTAHOBHIIIA, SIKE ICHYBAJIO J0 TIOPYIICHHS (K CYKYITHOCTI JIiHd, SIKi
BUMHSIIOTHCS 3a1HTEPECOBAHOIO 0CO00I0 a00 KOMIIETEHTHUMU OpraHaMu, BU3HAYAIOTh
OCOONMBHUI MOPSAOK peasizaiii 3axoliB JEp>KaBHO-NPUMYCOBOTO XapakTepy Ta
COpSIMOBAaH1 Ha BIJHOBJIEHHS TUX (PAaKTUYHOTO Ta IOPUIUYHOTO CTAHIB IUBLILHHUX
IIPAaBOBITHOCHH, 1110 ICHYBAJIH JI0 MMOPYILIECHHS HAJICKHOTO 0001 Cy0’€KTHBHOIO IIpaBa).

OOrpyHTOBaHO MOXJIUBICTh KBamidikalii BIJHOBICHHS CTAaHOBUINA, SIKE
ICHYBaJIO JI0 MOPYIIEHHS, 1 SIK 3arajibHOro, 1 K CIHEUIaJbHOTO CIOCO0y 3axXHCTY.
3aranpHUM XapakTep BIJHOBICHHS CTAHOBMINA, IO ICHYBajlO [0 HOPYIIEHHS,
MPOSBISETHCS y MOro MOTEHLIMHINA 3AaTHOCTI OyTH CIIOCOOOM 3aXHCTy OyAb-sSKOrO

MOPYIIEHOr0 LUBIILHOTO mpaBa. CreliajdbHUN XapakTep BKa3ye Ha Te€, IIO CaMme



BIJTHOBJICHHSI CTAHOBMIIIA, SIKE ICHYBaJIO JI0 NOPYILIEHHS, € HAJEeKHUM Ta €(EeKTUBHUM
COCOOOM 3aXMCTy KOHKPETHOTO IMOPYUIEHOTO ILMBIJIBHOTO IpaBa 3 ypaxXyBaHHSIM
cnenudiky 3MICTY IILOTO IIPaBa, cpepu, y AKii BOHO ICHY€E, Ta 31aTHOCTI LIbOTO CLIOCO0Y
MOBHOI[IHHO HOT0 3aXUCTUTU. 3pOOJICHO BUCHOBOK IPO HAJEKHICTh BIJHOBICHHS
CTAaHOBUIA, SIK€ ICHYBaJIO JO MOPYUIEHHS, MO TPyHU BIJHOBIIOBAIBHUX CIIOCOO0IB
3aXMCTy UMBUIBHUX IPaB 3 OISy HA WOTO CHPSIMOBAHICTh HE JIUIIE HA MPUIUHEHHS
MOPYIIEHHSI CY0’€KTUBHOTO IMBUIBHOTO TpaBa 1 Ha BIJHOBIICHHS TpaBa, a W Ha
YCYHEHHSI HEraTMBHUX HACIIAKIB TaKOro MOPYIICHHS IUIAXOM BIJHOBICHHS THUX
(aKTUYHOTO 1 IOPUIUYHOTO CTAHIB MPABOBIAHOCHH, SIKI ICHYBaIM JO MOPYLICHHS
npasa.

Busznaueno (yHKIIOHAIBHUN 3B’SI30K MK KaTeropisiMU BIJTHOBJICHHS IIpaBa Ta
BIJTHOBJICHHSI CTAHOBUIIA, KU MOJSATa€e y TOMY, IO BIJHOBJIEHHS CTAHOBHILA, SKE
ICHyBaJIO 10 TMOpPYILIECHHS, € I1HCTPYMEHTOM IOBEPHEHHS 0CO00l MOMKIIUBOCTI
3MIACHIOBAaTH CBOE CyO’€KTHBHE MpaBo. ToMy BIAHOBICHHS IpaBa Ta BiAHOBJICHHS
CTAaHOBHIIA, SIKE ICHYBAJIO 10 MOPYIIEHHS, CIiJ COpUMMaTH SIK METy Ta 3aci0 ii
JOCSTHEHHSI. 3ayBa’kK€HO, 110 BIJIHOBJICHHSI CTAHOBUIIIA, SIKE ICHYBAJIO JIO0 MOPYILIEHHS,
€ THCTPYMEHTOM JIJIsl BIJIHOBJICHHS IpaBa K JOCSTHEHHS 3arajbHOI METU 3aXUCTY
IUBUIBHUX IPaB, Ta CIIOCOOOM 3aXUCTY SIK CYKYITHICTIO /11 YTOBHOBaXXEHOI 0COOH, 1110
BU3HAYalOTh OCOOJIMBUN TOPSAJIOK peanmi3alii 3axoJiB JAEepHKaBHO-IPUMYCOBOIO
Xapakrepy 13 3aXUCTy HUBUIBHUX IpaB Ta iHTepeciB. OOIPYHTOBAHO CaMOCTIHE MICLIE
BIJIHOBJICHHSI CTAHOBHIIIA, 1110 ICHYBAJIO JI0 MOPYIICHHS, B CUCTEMI CIIOCOOIB 3aXUCTY
UMBUIbHUX TPaB.

VY npyromy posauni «llopiguanbHo-npagosa Xapakmepucmuxa 6iOHOGIeHHs.
cmanosuwa, AKke ICHY8ano 00 NOPYWIEHHS, Ma [HWUX CROCOOI8 3aXUcmy YueilbHUX
npae» 3MIMCHEHO BIJIMEKYBAaHHS BIJIHOBJIEHHS CTAaHOBHUIIA, SKE ICHYBajao [0
MOPYILIECHHS, BIJ TAKUX CIOCOOIB 3aXUCTY MpaB, K PECTUTYILIIS, NPUINMHEHHS i, fKa
MOpYILIY€e MPaBoO, MPUMYCOBE BUKOHAHHS O00OB’SI3KYy B HaTypl, BUTpeOyBaHHs MaiiHa 3

Yy)KOTO  HE3aKOHHOro  BOJOAIHHSA. OCHOBHUMH  KPUTEPIIMH  PO3MEKYBaHHS



BIJJTHOBJICHHSI CTaHOBHUIIA, SIKE ICHYBaJIO JIO MOPYIICHHS, BiJ] IHIIUX CIIOCOOIB 3aXUCTY
UBUILHUX mpaB €. 1) chepa 3acTocyBaHHs; 2) MiJICTaBH 3aCTOCYBaHHS; 3) MEXi
3aCTOCYBaHHS CHOCOOIB 3axucty; 4)cy0’ektu 3BepHEHHsS; 5) GopmMu 3axucTy;
6) gyHKIiT 3axKcTy; 7) IPaBOBI HACIIIKKM 3aCTOCYBaHHS.

JloBeieHO BIAMIHHICTH BIJIHOBJIEHHS CTaHOBHINA, L0 ICHYBaJO J0 NOPYILIEHHS, Ta
PECTUTYIIII 3a KPUTEPIEM MPABOBUX HACIIAKIB 3aCTOCYBAHHS, sIKa MOJISITAE€ Y TOMY, 1110
BIIHOBJICHHS CTAHOBHWINA, SKE ICHYBajO JO TIOPYIIEHHS, Ma€ HACIIJKOM CBOTO
3aCTOCYBaHHS BIJHOBJICHHS Y KOMIUIEKCI YCIX — SIK MaTepialbHUX, TaK 1 OPUAUUYHHUX —
XapaKTePUCTHUK MPABOBIIHOCUH TAKUM YHHOM, HIOM NOPYILIEHHS Cy0’ €KTUBHOTO MpaBa
oco0u B3arajii He iICHYBaJIO; HACJIIAKOM K 3aCTOCYBAHHS PECTUTYIII € BiJAHOBICHHS
TUIBKM MailHOBOrO CTaHy CyO’€KTa UMBUIBHUX TMpaB BHACIIJOK HIBEJIIOBAaHHS
opuauyHoro (GakTty yKIaJeHHs MpaBounHy. BuaiieHo ocoOmuBoCTi, MOB’si3aHi 13
3aCTOCYBaHHSAM MNPUIMMHEHHS [1i, 110 MOPYLIyE MPaBoO, SIKI MOISATAlOTh Y TOMY, LIO
KJIFOYOBOIO METOIO0 3BEPHEHHS JI0 I[bOr0 CIOCO0Y 3aXMCTYy LUBUIBHUX INPaB € HaAMIp
oco0u, cyO’eKTMBHE NpaBO SKOI 3a3HA€ MOPYILEHHs, 3000B’sA3aTH MOPYIIHUKA
MPUNUHUTU TPOTUIIPABHY MOBEAIHKY, 110 Y CBOIO Yepry 3a0e3nedyuTh il MOBHOLIIHHY
peanizalniio cBOro mnpasa. [Ipu 11bOMy BHIAETHCA, IO XapaKTEP TAKOrO MPUITMHEHHS
MOBUHEH OYyTHM OCTaTOYHUM Ta TMOCTIMHUM. Y I[bOMY HpPOSBISETHCS OCHOBHA
BIJIMIHHICTh IPUIUHEHHS Jii, 1[0 MOPYIIYE MPaBO, BiJ BIJHOBICHHS CTAHOBMILA, SKE
ICHYBaJIO JI0 TIOPYIIEHHsI, OCHOBHUM 3aBIaHHSAM SIKOTO € JIKBIJAIlisl HETaTUBHUX
HACJI/IKIB, SIKI CIIPUYMHEH] TOPYIICHHSM IpaBa.

JloBenieHo, 110 pH 3aCTOCYBaHHI MPHUMYCOBOTO BUKOHAHHS 00OB’SI3KY B HaTypl
BIJICYTHSI aJIbTePHATUBHICTD 1M, K1 O MPU3BEIM 10 BIIHOBJIEHHS MOPYIIEHOIO MpaBa
Woro HOCisI. 3 1[BOTO BUIUIMBAE, IO KIOYOBUM Y MeEXaHI3MI BIJHOBJICHHS
Cy0’€KTUBHOTO IpaBa MpH 3aCTOCYBAaHHI MPUMYCOBOI'O BUKOHAHHS 000B’ 3Ky B HATYypi
€ BUKOHaHHS OOpPKHHUKOM KOHKPETHOTO, YITKO BHU3HAYEHOro 3000B’s3aJIbHUM
MPaBOBIJHOLIEHHIM HEBUKOHAHOTO paHiiie o00B’s3Ky. HaromicTe mpu BiIHOBIEHHI

CTAaHOBUIIA, SIKE€ ICHYBaJIO JO MOPYIICHHS, MNEPIIOYEproBe 3HAUCHHA Ma€ came



YCYHEHHsI HETaTUBHUX HACJIAKIB NOPYIICHHsS, a HE BUMHEHHS MEBHOI All, P YOMY
Take YCYHEHHs Moxe OyTu 3/iiCHEeHe pi3HMMH crnoco0amu. BcraHoBieHo, 110
BUTpeOyBaHHA MaifHa 3 YYy>KOrO HE3aKOHHOT'O BOJIOAIHHS HAJIEKUTh BHHSTKOBO IO
PEUOBO-NPABOBUX CMOCOOIB 3aXHCTy, aJK€ HAasIBHICTh MUK CTOPOHAMH CIOpY
3000B’S13aJIbHOTO 3B’A3KY YHEMOKJIMBIIIOE BUKOPHUCTAHHSI BIHJMKAIl Ta BKa3ye Ha
HEOOXIJTHICTh 3aXHCTy IMOPYIICHUX MpaB IHIIAMH CIOCO0aMH, 30KpeMa, IIISIXOM
BHU3HAHHS MIPABOYMUHY HEIMCHUM 1 3aCTOCYBAaHHSI PECTUTYILII.

Ha Bigminy Bijg BiHAWKAIlli, BIJHOBJICHHS CTAHOBHIINA, SIK€ I1CHYBajo 0
MOPYILICHHS, MOXE HaJIEkKATH SIK 10 pEYOBO-TIPABOBUX, TaK 13000B’A3aIbHUX CIOCO0IB
3aXMCTy UMBUIBHMX IMpaB. Y Tpolecl 3aXUCTy LMBUIBHUX TMpPaB BIAHOBIEHHS
CTAaHOBUIIA, $KE€ ICHYBaJIO JO MOPYILIEHHS, 1 BUTpeOyBaHHS MailHa 3 YYyXOro
HE3aKOHHOTO BOJIOAIHHS MOXYTh 3aCTOCOBYBAaTHCS OJHOYACHO 1 KOMIIJIEKCHO,
MepPECIiIyIOUN €IMHY METY — BITHOBJICHHS MOPYILIEHUX TIPaB iX HOCIs, OAHAK MEXaHi3M
BIUTMBY Ha MPOILEC iX BIAHOBJICHHS Yy KOKHOTO 31 CIIOCOOIB 3aXUCTY € Cenu(IuHUM 1
nepeaoavae 30008’ I3aHHS MOPYITHUKA O BUMHEHHS PI3HUX 32 CBOIM 3MICTOM Jii; pH
BIHIMKAIIIT LIS Tis1 3aBK/IU MOJIsIrae y BUTpeOyBaHHI MaiiHa BiJl HE3aKOHHOTO BOJIOILIbLIS
Ha MPOTHUBAry BIJHOBJICHHIO CTAHOBMINA, IO ICHYBAJIO A0 MOPYIICHHS, 3aCTOCYBaHHSI
SKOTO HEe 0OMEXY€e HOCIsI MOPYIIEHOrO Cy0’ €KTUBHOTO IpaBa y (hOpMysIIOBaHHI 3MICTY
MarepiaibHO-MPaBOBUX BUMOr (Il¢ MOXYTh OyTH BHMOTHM TPO 3000B’SI3aHHS
MOPYIIHUKA 10 BYNHCHHS K (DaKTUYHUX, TAK i OPUIMYHHX JIiii), MPOTE HEOOX1THO €
iX MakcuMajibHa KOHKPETH3AIlis.

VY TperboMy po3auti «3acmocysants 8i0HOBNIEHHA CMAHOBUYA, Ke ICHYBAI0 00
NOPYWEHHS, K CNOCOOY 3aXUCTY OKpeMUx 6U0ié YUBIIbHUX Npae» aKLIEHTOBAHO YBary
Ha OCOOJMBOCTSIX 3aCTOCYBaHHSI BIJIHOBJICHHS CTAaHOBHMILA, SKE€ ICHYBajliO 0
MOPYILICHHS, B TaKUX c(epax IUBUILHUX BIIHOCHH, K 1HTEJEKTyajbHa BJIACHICTh Ta
KOpIIOPaTUBHI MpaBoBiiHOCUHU. Hacammnepea akileHTOBaHO yBary Ha MPUTaMaHHOCTI
CEpMO3HUX MPOTUPIY IIOAO 3aCTOCYBaHHS IIBOTO CIOCO0Y 3axucty B cdepi

IHTEJIEKTYaJIbHO1 BJACHOCTI Ta KOPIOpaTUBHIii cdepi.



BceraHoBneHO TpUpiBHEBY CTPYKTypy Kiacu@ikallii cnoco0iB 3aXUCTy IpaB y
cdepi IHTeNIeKTyalIbHOT BIacHOCTI: 1) yHIBepcalibHI CITIOCOOH 3aXHUCTY IIUBUILHUX MPAaB,
nepeadadeni c¢t. 16 IIK Ykpaiuu; 2) creniaibHi CIIOCOOM 3aXUCTY, mepeadadeHi cT. 432
LK Vkpainu; 3) cnocobu 3axHCTy, repembadeHi CrelialbHUM 3aKOHOJABCTBOM, IO
pErylito€ BIAHOCUHU 3 MPUBOAY CTBOPEHHS Ta BUKOPUCTAHHS KOHKPETHHX 00’ €KTIB
MpaBa IHTEJIEKTYaJlIbHOI BIACHOCTI.

3po0iieHO BUCHOBOK NP0 HEOOXIAHICTH PO3MEXKYBAaHHS TOHOBICHHS IpaBa SK
CHELIAJbHOTO CHOCO0Yy 3aXHUCTy TOPYIIEHHX aBTOPCBKMX Ta CYMDKHUX IIpaB 1
Bi/IHOBJICHHSI CTAHOBHIIIA, SIKS ICHYBAJIO JIO TIOPYIIICHHS, 3 OISy Ha Te, I10: a) IMiJICTABOO
JUIL  3aCTOCYBaHHS IIOHOBJIEHHSA TMpaBa sK crnoco0y 3axucty nmnpaBa y cdepi
IHTEJIEKTyaJIbHOI BIIACHOCTI € WOro 4acTKOBE ab0 MOBHE NMPHUIIHMHEHHS, HAa BIAMIHY BiJ
BITHOBJICHHS CTAHOBWINA, SIKE€ ICHYBaJIO JO TOPYIICHHS, SIKE 3aCTOCOBYETHCS, KOJIH
HOpPYIIIEHE [TPaBO BHACIIIZOK MO0 MOPYIIICHHS BCE IIie ICHY€E; 0) HACIIIKOM 3aCTOCYBaHHS
MOHOBJICHHS TIpaBa € TIOBEPHEHHS HOCIIO TOPYIIEHOro Cy0’€KTMBHOTO IpaBa
IHTENIEKTyaJIbHOI BIIACHOCTI MOXKJIMBOCTI peajli30ByBaTH MPABOMOYHOCTI 3 1ILOTO TPaBa,
gkl Oynu BiAIOpaHi BHACTIIOK TAaKOTO IMOPYILEHHS; HATOMICTb OCHOBHUM HAaCIiJIKOM
BIJTHOBJICHHSI CTAaHOBHIIA, SIKE ICHYBAJIO JO0 MOPYIICHHS, € BKUTTI KOMIUIEKCY 3aXOIiB,
COpSMOBAaHUX TIEPII 3a BCE Ha JIKBIAAINKD HETAaTHBHUX HACHIJKIB, MPUYUHEHHUX
MOPYUICHHAM IpaBa IHTEJIEKTYyalbHOI BIACHOCTI. 3Ba)KAIOUM HA 1€, 3alpOIOHOBAHO
BHECEHHSI 3MiH JI0 ITyHKTIB «a», «0» 4. 1 c¢T. 52 3akony Ykpainu «I[Ipo aBropcbke mpaso i
CYMDKHI IIpaBa.

JloBeneHo, 10 OCOOJMBICTh 3aCTOCYBaHHS BIJHOBJICHHS CTAHOBHINLA, SIKE
ICHYBaJIO 710 TIOPYIIEHHsI, y MPOIIEC] 3aXUCTy CyO €KTUBHMX TpPaB IHTEJICKTYaIbHOI
BJIACHOCTI B1IOOPaKa€ThCS y TOMY, IO MEPEAyMOBOIO 3aCTOCYBAaHHS LILOTO CIIOCOOY
3aXUCTY € HE TUIbKU CIIPUYMHEHHS HETATUBHUX HACIIJKIB MOPYIIEHHS Cy0’ €KTUBHOIO
1paBa, a 1 MOXKJIMBICTb X YCYHEHHs. Y BUMNAAKYy HEMOXKJIMBOCTI YCYHYTH HACIIIKU
MPaBOMOPYILIEHHS CJ1J 3aCTOCOBYBATH 1HIII CIIOCOOM 3aXUCTY, 30KpeMa, 31HCHEHHS

nyOmikauii B 3acobax wmacoBoi 1H(popmarlii mnpo pomyiieHi nopyueHHs. [lpu



3aCTOCYBaHHI BIIHOBJICHHSI CTAHOBHUILIA, SIKE ICHYBAJIO JIO MOPYILEHHS, HE UIETHCS MPO
MaliHOBE 3aMillIEHHsS i MOPYIIEHOTO MalHOBOTO MpaBa IHTENEKTyaJbHOI BJIACHOCTI,
aJKe Juist 0co0H, siKa 3BEPTAETHCS 10 CYAY 3 TAKOI0 MarepialibHO-IIPABOBOIO BUMOIOIO,
NPUHIIMIIOBUM € CaM€ BIJHOBJICHHS KOHKPETHOI'O CTaHy MPaBOBIIHOCHUH Y TOMY
BUMJIA/I, B IKOMY BOHHU ICHYBaJld JI0 NOPYIICHHS, HAIPUKJIIA, IUIAXOM BHJIYYEHHS 3
IMBUILHOTO 00Iry TOBapiB, BUTOTOBJICHUX 3 MOPYIICHHSIM IpaBa 1HTEJIEKTyaJlbHOI
BJIACHOCTI Ta 3HUIIEHHS TaKUX TOBapiB. Y pa3l MaHOBOTO 3aMIIIEHHS MOPYIIEHOTO
MpaBa CJIij] TOBOPUTHU PO TaKUH CIIOCI0 3aXUCTY, SIK BUIIIIKOTyBaHHSI 3aBJJaHUX 30UTKIB.
Me>xaM BIJHOBIICHHSI CTAHOBHILA, SIKE€ 1CHYBaJIO J0 MOPYIIEHHS, SIK CIOCO0Y 3aXUCTY
MpaB 1HTEJIEKTYaJIbHOI BIIACHOCT1 BJIACTUBI crielin(i4Hi 03HAKH, 1110 BiJ0OpaKalThCS Yy
BHOOP1 CIIOCOOY 3aXKUCTY, BUXOASIYH 13 PI3HOBUAY 00’ €KTa 1HTEJICKTYaJIbHOI BIACHOCTI,
31 cnenu@ikv TOpPYIIEHHS MpaBa, a TaKOXK 13 HACHIJKIB, CHOPUYMHEHUX TaKUM
MOPYIICHHSIM. Y [IbOMY 3HAXOJUTh CBI/ BUSB HalO1JIbII TOUHUNA Ta KOHKPETHUN PIBEHb
BCTAHOBJIEHHSI MEX 3aCTOCYBAaHHS CIIOCOO1B 3aXUCTY MpaB IHTEJIEKTYaIbHOT BIaCHOCTI,
KU MOKHA IMEHYBaTH 1HIUBIIyaIbHUMH MEXKaMHU.

OxpeMo B Mekax pO3JUTy aKIIEHTOBAHO YBary Ha OCOOIMBOCTSIX 3aCTOCYBaHHS
JOCIIIKYBAHOTO CIIOCO0Y 3aXUCTY B cdepl KOPHOpaTUBHUX BIJHOCUH. BcTaHoBIEHO,
10 Y BUIAJKY MPOTUIIPABHOTO MO30aBICHHS 0COOU HAJEKHMX i YACTKU UM aKIId y
CTaTYTHOMY KamiTaJjl Koproparii OJHOro cnoco0y 3aXucTy HeJJOCTATHbO JJISl TOrO, 1100
MOBHOI[IHHO BITHOBUTH MOPYIIEHI KOPIOPATUBHI Mpasa, aJ>Ke Mopsia 13 HEOOXIAHICTIO
MOBEPHEHHS 1X 0CO01 NUIAXOM 3aCTOCYBaHHSI BIHAMKAIlll Y4 BU3HAHHS IIpaBa BIaCHOCTI
Ha KOpIOpPATMBHI IpaBa BHHHUKAE MOTpeda W B YCYHEHHI HETaTUBHUX HACIIJKIB
MOPYILIECHHS, HAPUKIaJ, Y YaCTHHI CKACyBaHHS 3MiH O YCTaHOBYMX JOKYMEHTIB Ta
JIepKaBHOI peecTparii 3MiH IOAO0 CKIaay YYaCHHMKIB, BUMHEHMX BHACIIIOK
MIPOTUIIPABHOTrO NepeoOpMIICHHS ITpaBa BIACHOCTI Ha KOPIIOPATHUBHI IpaBa. 3p0o0JIeHO
BHUCHOBOK MPO HEMOXKJIUBICTh OTOTOKHEHHS BIJHOBJIEHHSI KOPIOPATUBHOIO KOHTPOJIIO
Ta BIJHOBIICHHSI CTAaHOBHIIA, SIKE ICHYBaJO [0 MOPYIICHHS, 3 ONIAAY Ha Te, IO

BIJTHOBJIEHHSI KOPIOPATUBHOTO KOHTPOJIIO € KOMIUIEKCHHUM CIELIaIbHUM CIIOCOOOM



3aXMCTy, IO CHOPSIMOBAaHUN Ha TOBEPHEHHS YYACHUKY IOPUAUYHOI 0COOU
KOpPIIOPATUBHOTO THUITY MOXJIMBOCTI CBOIMHU pIIIEHHSMHU BIUIMBaTH Ha [ISUTBHICTD
OCTaHHBOI LUISXOM BIJHOBJICHHS MpaBa BJIACHOCTI Ha MPOTUIPABHO BiAIOpaHi Bij
HbOT'0 KOPIOPATUBHI TpaBa. BiIHOBIEHHS CTAHOBHUIIA, SIKE ICHYBAJIO JI0 MOPYILEHHS, Y
mpoleci BIAHOBIEHHA KOPIOPAaTMBHOTO KOHTPOJIIO HE € €(PEKTUBHUM CIIOCOOOM
3aXHUCTy y pa3l HE3aKOHHOTO IM030aBJIE€HHS OCOOM KOPIMOPATUBHUX IIpaB, MPOTE
3aCTOCYBaHHSA MOro € JOUUIBHUM Y YacTHHI YCYHEHHS HETaTUBHUX HACIJIKIB,
CIOPUYMHEHHUX TaKUM MO30aBIEHHSM, 30KpEMa, Y YACTHHI CKaCyBaHHS peecTpaliiHuX
I, TOB’S3aHUX 13 MPOTUIPABHUM MepeoOpPMIICHHSIM IIpaBa BIJACHOCTI Ha
KOpPIIOPATHUBHI MpaBa.

JloBeneHo, 1o mnepeBefeHHs Ha 0coOy MpaB Ta OOOB’SA3KIB IMOKYILS HE €
crHeliajJbHUM PI3HOBUIOM BIJHOBIICHHS CTAaHOBHIIA, SIKE ICHYBAJIO 10 MOPYIICHHS, 3
OIJIsily Ha PI3HUM MEXaHI13M BIIHOBJIEHHS MMOpyIIEHOro npasa. [lepesenenns Ha ocoOy
npaB i 000B’SI3KIB MOKYMIIS YacTKU (aKIlii) y CTaTyTHOMY KariTalli FopUIMYHOI 0COOU
KOPIIOPATUBHOTO THIY y CBOIM MPaBO3aXMCHIM 3JATHOCTI OOMEXYETHCS BUKIIOUHO
MOBEPHEHHSIM  YYaCHUKY KOpHopaumii MpOTHUIPABHO BiIIOpaHOi  MOXKJIUBOCTI
NEePIIOYEeProBO MPUAOATH YaCTKY, 110 BIAYYKYETbCA I1HIIUM YYaCHUKOM, OJHAK
JKBIAYBAaTU HETaTUBHI HACHIKU MOPYLUIEHHS TAKOTO MEPEeBa’KHOIO MpaBa, MOB’s3aHl,
30KpeMa, 31 CKaCyBaHHSIM HEINPaBOMIPHUX pPEECTpaLIMHUX MAiif, 3a JOMOMOIOIO
MepeBeicHHsT Ha 0co0y mpaB 1 OOOB’S3KIB TOKYIIS HE BOAYAETHCS MOXKJIMBHUM.
HartoMmicTh e(pexkTMBHUM Yy LbOMY KOHTEKCTI CHOCOOOM 3aXHCTy € BIAHOBJIEHHS
CTaHOBHUIIIA, SIKE ICHYBAJIO 0 MOpyIIeHHs. Jis BITHOBIEHHS MOPYLICHUX MEPEeBAKHUX
IpaB Ha KYyMHIBIIO YacTKM y CTAaTyTHOMY KamiTajdi Kopmopaiii Ta YCYHEHHS YCiX
CIPUYMHEHHX IIUM HETaTUBHUX MPABOBUX HACHIAKIB HANOUIBII TOIIIBHIM BOAYa€ThCS
OJHOYACHE 3aCTOCYBaHHS BUILEBKAa3aHUX CIIOCOO1B 3aXUCTY.

Kmouosi cnoea. cyd’eKTMBHE TIpaBO, CIIOCOOM 3aXHUCTY, BIIHOBJICHHS CTAHOBHIIIA,
AK€ ICHYBaJO 1O TMOPYIIEHHs, PECTUTYLIs, NPUIIMHEHHS [ii, sika MOpYIIye IpaBo,

NPUMYCOBE BHUKOHaHHS OOOB’SI3Ky B HaTypl, BIHAMKALs, IIOHOBJICHHS IpaBa,



KOPIIOpaTUBHUIN KOHTPOJIb, IEPEBECHHS MPaB Ta 000B’SI3KIB MOKYTILIS.
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Qualifying scientific work is a comprehensive scientific study of the restoration
of the situation that existed before the violation as a way of protection of civil rights,
the conditions of its application, as well as criteria for differentiation from other related
ways of protection under the conditions of modern civil law reform in Ukraine. The
main idea of protection in the context of the exercise of a person's subjective right is to
enshrine guarantees at the level of mandatory requirements to eliminate obstacles to the
exercise of this right. At the same time, the effectiveness of the protection of subjective
rights primarily depends on how effective the mechanisms of legal regulation of the
relations of right protection are and whether they are built on the fundamental principles
of the rule of law.

Qualifying scientific work consists of three chapters divided into nine
subsections, in which consideration begins with clarifying the historical stages of
formation and development of civil law on the legal consolidation of the restoration of
the situation that existed before the violation as a way to protect civil rights and ends
with the establishment of features of its application in certain areas of civil relations.

The first chapter «General characteristics of the restoration of the situation that
existed before the violation as a way of protection of civil rights» clarifies the historical

aspects of the formation and development of this way of protecting subjective civil



rights and interests in domestic law. It is concluded that the understanding of the essence
of the restoration of the situation that existed before the violation, from its first
appearance in the provisions of Roman law to the consolidation of this way of
protection of civil rights in the current legislation has undergone significant
transformation due to the need to adapt Roman law to specific socio-economic relations
of each historical period. It is established that in the course of historical development
of civil legislation, given the need to adapt legal phenomena and institutions to the new
conditions of society, restitutio in integrum was transformed into two independent
categories — restitution and restoration of the situation that existed before the violation,
which did not lose its main purpose — protection of civil rights.

As an institution of classical Roman law, the restoration of the situation that
existed before the violation was borrowed by almost all codified acts of civil law in
force in the historical Ukrainian lands, in particular, «Russian Truth», Lithuanian
statutes, «Rights, according to which Little Russian people are at law» 1743, The Civil
Code of Eastern Galicia 1797, the «Collection of Little Russian Rights» 1807, the Civil
Codes of the USSR 1922 and 1963. The most detailed legal regulation of the
relationship to restore the situation that existed before the violation, received in the
Civil Code of Eastern Galicia 1797, which was the first in the history of Ukrainian law
to consolidate the independence of the studied method of protection of civil rights.

The author's definitions of the concepts of the method of protection of civil rights
are proposed (as a set of permissible actions (techniques) established by law, contract
or court, which determine a special procedure (model) for implementing state-coercive
measures aimed at restoring violated civil rights and interests, recognition of disputed
civil rights and interests, termination of their violation, as well as prevention of such
violation); a means of protecting civil rights (as a specific legal instrument used to
effectively implement the model of legal influence enshrined in the content of a
particular way of protecting civil rights); restoring the situation that existed before the

violation (as a set of actions committed by the person or competent bodies, determine



a special procedure for the implementation of measures of state-coercive nature and
aimed at restoring the factual and legal status of civil relations that existed before the
violation of the person's subjective right).

The possibility of qualifying the restoration of the situation that existed before
the violation, both as a general and as a special method of protection, is substantiated.
The general nature of the restoration of the situation that existed before the violation is
manifested in its potential ability to be a way to protect any violated civil rights. The
special nature indicates that the restoration of the situation that existed before the
violation is a proper and effective way to protect a particular violated civil right, taking
into account the specific content of this right, the scope in which it exists and the ability
to fully protect it. It is concluded that the restoration of the situation that existed before
the violation belongs to the group of restorative methods of protection of civil rights,
given its focus not only on stopping the violation of subjective civil right and restoring
the law, but also on eliminating the negative consequences of such violation by
restoring the factual and legal status of legal relations that existed before the violation
of the right. The functional connection between the categories of restoration of the right
and restoration of the situation is defined, which consists in the fact that the restoration
of the situation that existed before the violation is a tool for returning to the person the
opportunity to exercise his subjective right. Therefore, the restoration of the right and
the restoration of the situation that existed before the violation should be seen as a goal
and a means to achieve it. It is noted that the restoration of the situation that existed
before the violation is a tool for restoring the right as an achievement of the general
purpose of protection of civil rights, and a way of protection as a set of actions of the
authorized person. The independent place of restoration of the situation that existed
before the violation in the system of ways of protection of civil rights is substantiated.

The second chapter «Comparative legal characteristics of the restoration of the
situation that existed before the violation and other ways of protection of civil rights»

using the comparative legal method distinguishes the restoration of the situation that



existed before the violation from such ways of protection as restitution, termination of
an act that violates the right, enforcement of duty in kind, extortion of property from
someone else's illegal possession. Thus, the main criteria for distinguishing between
the restoration of the situation that existed before the violation and restitution are:
1) different legal consequences of application; 2) the possibility of application in
certain forms of protection; 3) grounds for application; 4) subjects of appeal for
protection of violated rights; 5) protection functions. The main criteria for
distinguishing between the restoration of the situation that existed before the violation
and the termination of an act that violates the right are: 1) the different nature of the
consequences of the application; 2) prerequisites for use; 3) various mechanisms of
legal influence on the relationship for the restoration of violated rights; 4) grounds for
application; 5) different limits of application of protection methods. The criteria for
distinguishing between the restoration of the situation that existed before the violation
and the enforcement of the duty in kind are: 1) different areas of application; 2) various
legal grounds for application; 3) different specifics of the subjective composition of law
enforcement relations that arise on the basis of the application of these methods of
protection; 4) various forms of protection; 5) various mechanisms for restoring rights
in the process of applying protection methods. The criteria for distinguishing between
the restoration of the situation that existed before the violation and extortion of property
from someone else's illegal possession are: 1) the specific subject of the claim;
2) belonging to the property-legal, obligatory-legal or those and those ways of
protection of civil rights; 3) specific subject composition; 4) various forms of
protection; 5) at vindication only the property condition of the victim is subject to
restoration; restoration of the situation that existed before the violation may result in an
obligation to take any legal action.

The third chapter «Application of the restoration of the situation that existed before
the violation as a way of protection of certain types of civil rights» focuses on the specifics

of the application of the restoration of the situation that existed before the violation in such



areas of civil relations as intellectual property and corporate legal relations. A three-level
structure of classification of methods of protection of rights in the field of intellectual
property is established: 1) universal methods of protection of civil rights, provided by
Art. 16 of the Civil Code of Ukraine; 2) special methods of protection provided by Art. 432
of the Civil Code of Ukraine; 3) methods of protection provided by special legislation
governing relations concerning the creation and use of specific objects of intellectual
property rights.

It is concluded that it is necessary to distinguish between the renewal of the right
as a special way to protect violated copyright and related rights and restoration of the
situation that existed before the infringement, given that: a) the basis for the application
of the renewal of the right as a way of protection of intellectual property rights is its
partial or complete termination, in contrast to the restoration of the situation that existed
before the violation, which applies when the violated right as a result of its violation
still exists; b) the consequence of the application of the renewal of the right is the return
to the holder of the violated subjective intellectual property right of the opportunity to
exercise the powers under this right, which were taken away as a result of such
violation; instead, the main consequence of restoration of the situation that existed
before the violation is to take a set of measures aimed primarily at eliminating the
negative consequences caused by the violation of intellectual property rights. In view
of this, it is proposed to amend paragraphs «a», «b» of Part 1 of Art. 52 of the Law of
Ukraine «On Copyright and Related Rights».

It is proved that the peculiarity of the application of restoration of the situation
that existed before the violation in the process of protection of subjective intellectual
property rights is reflected in the fact that the prerequisite for this method of protection
Is not only the negative consequences of violation of subjective rights, but also the
possibility of their elimination. If it is impossible to eliminate the consequences of the
offense, other way of protection should be used, in particular, the publication in the

media the information about violations. When applying the restoration of the situation



that existed before the violation, it is not a question of property substitution and violated
intellectual property rights, because for a person who applies to the court with such a
substantive legal requirement, it is essential to restore the specific state of legal relations
in the form in which they existed before the infringement, for example, by withdrawing
from civil circulation goods manufactured in infringement of intellectual property
rights and destroying such goods. In the case of property substitution of the violated
right, we should talk about such a method of protection as compensation for damages.
The limits of restoration of the situation that existed before the infringement, as a way
to protect intellectual property rights, have specific features, which are reflected in the
choice of the ways of protection based on the type of intellectual property, the specifics
of infringement, and the consequences of such infringement. This is reflected in the
most accurate and specific level of establishing the limits of the application of methods
of protection of intellectual property rights, which can be called individual boundaries.

Separately, within the chapter, attention is focused on the peculiarities of the
application of the studied method of protection in the field of corporate relations. It is
established that in case of illegal deprivation of a person's share in the authorized capital
of the corporation, one method of protection is not enough to fully restore the violated
corporate rights, because along with the need to return them to the person by vindication
or recognition of corporate rights there is a need to eliminate the negative consequences
of the violation, for example, in terms of cancellation of changes to the constituent
documents and state registration of changes in the composition of participants, made as
a result of illegal re-registration of ownership of corporate rights. At the same time, it
was concluded that it is impossible to identify the restoration of corporate control and
the restoration of the situation that existed before the violation, given that the restoration
of corporate control is a comprehensive special method of protection aimed at returning
to the participant of a legal entity of corporate type the opportunity to influence the
activity of the latter by restoring the right of ownership to the corporate rights illegally

taken from him. Restoration of the situation that existed before the violation in the



process of restoring corporate control is not an effective way to protect in case of illegal
deprivation of corporate rights, but its use is appropriate to eliminate the negative
consequences of such deprivation, in particular, the cancellation of registration, related
to the illegal re-registration of ownership of corporate rights.

It has been proven that the transfer to the person of the rights and obligations of
the buyer is not a special kind of restoration of the situation that existed before the
violation, given the different mechanism of restoration of the violated right. The transfer
to the person of the rights and obligations of the buyer of a share (shares) in the
authorized capital of a legal entity of corporate type in capacity of right protection is
limited to returning to the member of the corporation illegally taken opportunity to
acquire the share alienated by another participant; however, it is not possible to
eliminate the negative consequences of the violation of such a preemptive right, related,
in particular, to the abolition of illegal registration actions, by transferring the rights
and obligations of the buyer to the person. Instead, an effective way of protection in
this context is to restore the situation that existed before the violation. In order to restore
the violated pre-emptive rights to purchase a share in the authorized capital of the
corporation and eliminate all the negative legal consequences caused by this, it is most
appropriate to simultaneously apply the above ways of protection.

Keywords: subjective right, ways of protection of civil rights, restoration of the
situation that existed before the violation, restitution, termination of an act that violates
the right, enforcement of a duty in kind, extortion of property from someone else's
illegal possession, restoration of right, corporate control, transfer of rights and

responsibilities of the buyer.
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