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lucepraqix e cyuacHl4M KoMIIJIeKcHT4M Teoperr4Ko-npaBoBzM AocriAx<eHHrM

rrpI,IHIII4ny rIoBarI4 Ao cyAy, oofpyHryBaHH.g fioro rK SyH4anaenraltnoi 3acailt4

$yurcqionyBaHHx cy.{onoi Bnap.vr ra oAHoro 3 Ba)KJrr4Br4x npauuanie npanoeol

AepxaBI4. B npoqeci 4ocni4xeHnx 6yro orparlboBaHo pi:ni 4xepena, lri He e

pinnoqinnr4Mur 3a cBoero HayKoBoro suavyqicrro, uure ix cyrcynnicrt yMoxnr4Br4na

AocI4Tb IroBHe oxonJleHHtr Qarruunoro nrarepiary i nenHy apryMeHTaqiro ra

nipori4nicrb Br4cHosnis.

V Hayronifi npaqi o6rpyHroBaHo, rqo rroBara Ao cyly e ilpr,rHr-tr4nou npanoeoi

AepxaBu, rlo3arK AepxaBa He Moxe 6yru npaBoBoro 6es Hesanexnoi', cu,lrsoi i

aBropl4rerHoi cy4oBoi BnaAu, i caue rroBara Ao cyAy e nepeAyMoBoro peanruoi

cyAAiBcbKoi HesaneNuocri, a or)Ke fi eSerrnnsocri cyAonoi Bnal^v. Caue roBara Ao

cyAy rK nuxi4na, Syu4anreHTaJrbHa igex, Moxre sa6egneqzru fioro pinreuHmr

oco6rlrsufi rpe4rar cycninruoi 4onipu, KoJrlr KolKHa cropoHa cyAoBoro po3rnrAy,

uanim KoJII4 piueHux yxBaneHe He B ii Kopr4crb, 6ya. BrreBHeHa y fioro

rlpaBl4nbHocri, 3aKoHHocri i cnpaneAJlr{Bocri, nzxo4xqu is 3araJrbHoi neperouasocri

B aBTopl4Teurocri cy4onoi BnaALr.llpuuqran noBarrr Ao cyAy - oAr{H is lpr,ox rurie,

noprA is KoMrrereHrHicto cy.u4in i uesaneNsicrro cyAonol Bra1lr4, Ha rKux

Tpr4Maerbc{ AeMoKparnrrHa i npanoea Aepx{aBa.

Bnepure rareropir (rroBara Ao cyAy) sHaft[ura KoMrrJreKcHy xapaKTep]rcrr4Ky,

fr sorcpeua ii po:rnsHyro 3 rrcuxoJroro-coqionoriquoi uoszqii, nignori4Ho llo rrr{oi

rroBary Ao cyAy $opuyrcrr rarci \rprHHLrKv\ sK: nepeKonanicrr yvacHHxiB cnpaBr4 y

.recHccri, o6'eruasuocri i neynepeAx{eHocri cyaai; cnpaBeAnuniclr cyAoBI4x

piurenr; eSemunuicm npanocyAAfl (uaroHauH.q cyAoBi,rx piureHr); in$opr',raqiilurzft

BrrJrr4B vreAia rouo; a raKox 3 ropraAr4rrHoi nosuqii, ea -rlKoro IIoBara Ao cyAy - ue



6ygs'txa none4iHxa, flKa He rnaniSiry€rbc-s 3a 3aKoHoAaBcrBoM rK HerroBara.

OdrpynroBaHo, IrIo raxufi niaxia e Hani Herocraruiru, a4xe 3aKoHoAaBrro B Viipaini

BH3HarreHi rinrru BI4MorIz npoqecyaJmHoi cyrunisuocri (cy.U uo>xe 3acrocyBaru

3axoAH [poqecyaJlbHofo IIpI,IMycy 3a BTpyr{aHHr B npoqec cyAor{r4HcTBa ra

3rIoBXpIBaHHt rlpaBou), raxox BcraHoBJreHa a4lriuicrparunHa ni4noei4alrHicrr :a

HerloBary Ao cyAy. Xo.qnoi ei4noni4anrHocri 3a Ar4cKpe4zraqiro, 4arpavaqiro ra

no3arlpoqecyanbHllfi rucr Ha cyAAiB ra iuuri noAi6Hi Aii, rqo Br{r4Hqror6cr yMr4cHo 3

qinnro npI{HIl3I4Ter ay!, ra ni4ipnaru fioro aBTopr4Ter, 3aKoHoAaBqo He BcraHoBJreno.

Ey4r-xxi noai6ni BTII4HKH, sxi Kynbrr4Byrorb ni4vym.a po3r{apyBaHHfl ra

HeBAoBoneHHs cyAoM (zaxvu ra uy6niuHi nracrosjrloBaHH-fl, yr{acrb n in0oprrlarliftnrax

rcaunaHisx roqo), qri HerarHBHo uo3HarrarcTbc{ Ha He3aJrexHocri cy4onoi ela4u ra

3ar€L[oM ni4praearorb aBTopI4Ter npaBoay44fl, rrlo Mae Hacli4r<oM HenoBary Ao cyAy,

3arlporloHoBaHo Ha3vBarvr yHiSixonaHHM rroHflrr.flM ((cKaHAaJrisauis npaBocyllAfl>.

V 4Iacepraqii o6rpyHroBaHo nonoxeHHf,, rr{o Syn4aueHroM 4onipu i uonarn

Ao cyAy e pelyrarlig cygdn, B ocHoBi .qxoi raxi cxraAHrrKrr sr< ix 4oSpouecHicrr ra

KoMriereHtuicrr, nagifiHicrr, uesareNuicru, Hey[epeAxeHicrr i 6e:cropouuicrt.

Cyaai e HocisN,IIa AeMoKparI4rIHI4x qiHnocrefi, Tox Marorb ycni4ounroBarr4, ulo

KoxeH 3 HIIX ni4nonigarruuit sa pineur 4onipu cycnimcrBa Ao sciei cy4onoi BrraAV,

niA roxsoro 3aJIelKI{Tb aBToplaTer cyAonoi nra4r,r. V qrovy acnerri 3a[porroHoBaHo

3aKoHoAaBqo sar<pinrEru upeayunqiro cyrrniuuocri cy,qAi, aAx(e nicls ycix,

uepe46aueHux 3aKoHoAaBcrBoM, erauis 4o6opy KaHAHAarie Ha nocaAy cy1ili, ir

3oKpeMa creqnepenipxra i cnerlniAroroBKr4, npe3roMyerbcr, ilio cyAAr riAnoeiAae

yciu BI,IMoraM, AoKH nporl4nexHe He 6yA. AoBeAeHo y BcraHoBneHoMy nopflAKy.

Ha6yno no.{anblxoro po3Br{TKy rtoroxeHH.fl npo re, rqo HanaroA]KeHHt

s:ael,,{oniAHocl4H cyAonoi Bna4lu 3 rpoMaAcrricrrc Ha6ynae npioprarerHoro 3HaqeHHr,

6o gAaure uiAsr,rquru noBary rpoMaA.rrH Ao cyAy i cy.qaiB. V qnx nsaeuoei4HocrHax

qH He uaituaxxuniruy ponb nigirparom ue4ia, uo Br4cryrrarcrb rocepeAHr4KoM

(xouyHixarl,IBHkrM xananou) rraiN ay4aMkr ra lpoMaAcbr<icrro, rKr,ri\r norpi6Ho

slacBirrroBarkr nrarepiar ropHAHtIHo rpaMorHo i HesaaHrDKoBaHo. Baxlurr4Ml4 TaKo)r(



e [p{Mi 3B'q3Kr4 3 rpoMaAoro, rKi BCTaHOB.TIIOIOTbC.S 3a AOION{O|OIO aKTI4BHOCTeI4

cyAiB o3HafioMqoro ra insopnaqifinoro xapaKrepy, opieuroBaHl4x ua pisni xareropii

rpoMaAflH (ne nnrue Ha rrrKoJrrpie i cryaeurin), 3aBA-trKI{ IKI4M cycnilrcrBo orpl'IMye

in$opNrarliro npo Ai-snrsicm cyair i poSory cyAAiB. [nx uanaroAxeHH-fl xoirlynixaqii

norpi6Ho crBoploBaru nitnosiAHi nnarQopMl4, po:po6nxrlr

incrpyrr.tenrapifi , 3arlorrarKo ByBarI4 noe i i i S opl't n.

eQexrraeHufi

y nuranHi rroBarlr Ao cyAy cepfiosue 3HaqeHH-g Mae raKox noee4iuxa

npeAcraBHuxie cropin, aAXe AyMKy npo cyAoBy BrIaAy 6araro B qoMy $opuyiorl

caMe BoHr4. lli4rcpecneno oco6nuny ponb aAeoraris, lri Ao nesrtoi tr'tipu e

ilocepeAHr4KaMl uix cyAoM i cycninrcrBoM, trlo uepeA6auae, uro BoHH noeuHHi

craBr{Tr4cx 4o SopMynroBaHr cnoix nySnivnux KoMeHrapin s niAsHUIeHoro yBarolo,

ni4rpnryryBarrl aBTopr4Ter cyAy, a He HaBnaKlI. lIpe4cranHHKH azxoHaeqoi ra

3aKoHonasqoi rinoK BJraAu raKox Marorb rroBaxarl{ cyAoni piuteHnr ra riAnicrr

cyAAiB, i AeuoucrpyBarr4 rlro [oBary rpoMa4cu<ocri, He AorlycKarl4 Brpyr{aHHfl B

sAifi cHeuH.rr upaBo cy44r, noliTurrHoro rl4cKy, 3anfl I(yBannq a6o uanagin.

y Ar{ceprarlifiuift po6ori raKox sAificHeHo reoperurlHe y3ararrbHeHH.fl

npaKTr4Kr4 enpoueficbKoro cyAy 3 rlpaB IIoAI,IHI4 3 rIIlTaHb ceo6oAla Brrpa)KeHHtI

noruqAie ra Me)r( Mox{iruBoi r<purnxu cyalis. 3orpeua, g noguqifi rpaKrI4KI'{

eepoueftcbKoro cyAy 3 rpaB JuoArIHI4, cy,qAi, Ha ni4naiHy eil npcAcraBuptKie

3aKoHonaeqoi ra BLIKoHaBqoi rinrcra Brra$'z^, ne e cy6'eKTaMI4, IrIoAo tK]rx Nrox:rusi

po3rxr4peHi uexi KpurraKr.r. [onycrunaorc ii $opl,roro e Sopua ocKap)l(eHH{ cyAoBHX

arrin. L{e - cQepa KoMrrereHqii cyay euqoi iucrauqii. PasoNa 3 rI4M, Aonycrl4Molo

Moxe 6ywt Br{3HaHa Kpr4rr4Ka, f,Krrlo e .{irKi AoKa3I4 ra Ax{epeira inSopn'raqii, rxi

ni4rnep4xyrorb Qaxrn, rKr4Mrr rIfl Kpllrnxa o6rpyHroByerbcl. KpurvKa y "faKoMy

Br4naAKy liae rrloxnnsicrr nprlBepHyrll yBary cycnilrcrna Ao uorenqifiHux

HeAorixis cy,qonoi cI4creMI4.

y scix npoanani3oBaHux pirueHiux eeponeficrxufi cyA 3 npaB II0AI4HI4

3aBXAr,r ruyKae 6atauc rraix npaeoM Ha 3axncr penyraqii ra cno6oAoto cJIoBiI' roMy



tt1o KoxHa crrpaBa Mae ceoi iHAuni4yanrHi oco6rneocti, qepe3 sri He MoxHa

y xBanr4Tvr a6 coruors e p i ru eunx.

enponeficrxuit cyA 3 rrpaB JrroAlrHlr HeoAHopa3oBo y cnoix piureuurx

aKueHTye, uo cyA e HaJrexHr4M sopymovr gnr BcraHoBiIeHHt 3aKoHHHX [paB i

o6on'.sgKiB, BperynroBaHHrr cnopie qoAo Hr,rx, i cnpufivaerbcs cycnimcrsoNa caMe

sx rarcnit. CyAu, rqo e rapaHTaMr,l cilpaBe4rHeocri i ei4irparorb roJIoBFIy ponb B

gepNaei, flKa {pyHTyeTbcr Ha npr4Hrll4rri nepxoBeHcTBa rlpaBa, nonnuui

Kopr4cryBarr4cfl, rroBaroro ra rpoMaAcbKoro 4oniporo Ant ycniruHoro BI,IKoHaHHfl

csoix o6on'ssKis. ToN BoHH uoslrHHi 6yrw:axuqeHi ni4 pisr<ux, HeoSrpyHronaHux i

Ar{cKpeAr{Tyroqzx HauaAoK, ocoSrzeo 3 ypaxyBaHH{M rofo, Iqo cylai :tryureHi

yrpr{MyBarucs si1 eilnosiai Ha Kpr4rr4xy. Kpiu rofo, 3a no3i4lliero enponeficrroro

cyAy 3 npaB Jilo1r4Hr4, cso6oAa Br4paxeHHt nor[q.{is He € a6colrorHorc i

seo6rrexeHoro. Tara cno6oAa o6vexesa Br4HtrKaltu, rxi niArqraorb cyBopoMy

TnyMaqeHHrc, i neo6xi4Hicrr 6y.ur-{Kl4x o6uexeHb Mae 6yru BcraHoBJIeHa rlo3a

BcrKrrM cvuninou.

Posrrs4arcqz cilpaBl4, [oB'{3aHi s gu$aruaqierc, enpoueficrxuia cya 3 npaB

nloAr4Hr4 Tex Br,rpo6us nesHi nosvqii, .qri xdalorb npI4HIII4IIoBe 3HatIeHHt: 1) 6yar-rxe

BTpyrraHHr AepxaBHoi BnaAr4 y KopHcryBaHH.g cso6o.qoro Bl4pax(eHH-f, rlorntAie Ntae

nepe4Sauarr4afr.3aKoHoM; 2) ueo6xiAHo po3MexoByBarl,I AyMKI4 i Saxua (s4arHicrr

AoKa3arH, rqo cni4rreHHr siAnoniAarorr .{ificnocri); 3) vroxlzsicrr o6ronoprcBarv y

npeci rrHTaHHr 3afarrbHocycnimnoro 3Har{eHHs Mae HaA3Bl4qafiuy naxrusicrr y

AeMoKparra.{uifi 4epxaei; 4) uy6riuHi oco6u, 4epxanni cnyN6oeqi rtalorr 6yru

roroBi Ao Kpr{Tr{Kr{; 5) 4orprauaHH.r{ <xypHaricrcrroi erI4KI4)) npu nflrorosqi ra

BrrcBiTneHui iH$opuaqii, a raKo)K BrrKopucraHHq KopeKTHI4x Soprtr KpI4TI4KI4 roulo.

Orxe, cypru, ;rK i 6y4r-mi inrui uySnivui incruryuii, He Kopucrylorbcfl

iurynirerou e|u Kpr{rHKr4 i xoHrponio. 3a B?IHrrKoM snnaAxis, rlo Moxyrb

rrpr43Becrg Ao sanoAisuHg cyrrenoi IUKoAH nuacli4or HarIaAoK, srci no cyri e

Heo6rpyuroeaHuuu, i 6epyvu Ao yBarkr, Iqo cyAAi craHoBJltrb rracrl4Hy

SyH4avrenraJrbHoro iucruryry AepxaBrr - e [peAcraBHI4KaMIr cyAoBoi rinrcu BIraAr4,



BoHr4 Mo)KyTb 6ytu O5'ertotvt OcO6nCrOT rpnrnXn B AOIIyCTI'IMI'IX Mex(ax'

3,qificHroroqr4 cBoi o+iqiftHi IIoBHoBaXeHH{' B.HI4 Mo}Kyrb niAlsraru AoIIycTI4Mift

Kp'rTr{Ui y 6inrur rur4poKqx Mex{ax, nix ssll'IafiHi rpon'l a[fl:ntr' aJIe Mae icnynarx

.rirKa Me)I(a vrix rprau{Koro ra o6pa3olo'

Taruu TILTHOM, IIOBar.a 4o c]Ay Mae rrpr4HUi,rrroBe 3HaqeHHq Ant craHosreHHq i

po3Br4rKy AepxaBr4, 3yMoBnroe BI{COKy gonipy cycninrcrBa Ao cy4onoi BIIA T4' I]Io B

cBoro qepfy e rapauriero He3aJlexcHocTi ra eserrusHocri cygonoi cllcTeMLI' a orlKe

rapaHrye cra6inrnicrr i cuorifi y 4epxani'

K.[roqOei CJIoBa: CyAOBa BIIaAa, cy,4, IlpaBocygq, noBara 4O c]AY' 4onipa 4o

cyAy, aBTop'rrer cyAonoi Brra[v,cyAAiBcbKa He3aJlexuictr' cyAoBa peSopvra' eru'jHi

cTaHAapTr4 none4iHr<n cyAAi, e$elcueHicrr cracreMl4 [paBo ay[afl, cso6oAa BHpa]KeHHq

uornr4ie, HeIIoBara 4o clAY, cxanAanigaqir npanocyA'4fl' npaKrl4Ka eCfIII' npanoni

no3l{uii eCfIJI.
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The dissertation is a modern complex theoretical and legal research of the

principleofrespectforthecourt,itssubstantiationasafundamentalbasisofthe

functioning of the judiciary and one of the important principles of the legal state'

Different sources were worked out during the study' which are not equal in their

scientific significance, but their aggregate has made it possible to cover cornpletely

the actual material, certain arguments and the reliability of conclusions'

In scientific work it is substantiated that respect for the court is the principle of

thelegalstate,becausethestatecannotbelegalwithoutindependent'strongand

authoritative judiciary, and the respect for the court is the precondition for real



judicial independence, and, therefore, the efficiency of judicial power.. It is the

respect for the court as an original, fundamental idea, that will provide a lcind of
credit of public trust, when each person, even if the decision is not in his favour, will

equally consider it to be correct, legal and fair, based on the general belief in the

authority of the judiciary. The principle of respect for the court is one of three pillars,

along with the competence of judges and the independence of the jucliciary, which a

democratic and legal state is based on.

For the first time the category of "respect for the court" has found a

comprehensive description, and in particular, it is considered frorn psychological and

sociological standpoint, according to which, respect for the court forms the faimess

of court decisions; honesty, objectivity and impartiality of the judge in the eyes of

the participants of the case; efficiency of justice (execution of court decisions);

media influence etc.; and from a legal standpoint, that respect for the courl is any

conduct that is not regarded by law as disrespectful. It is proved that such an

approach is currently insufficient, as the law in Ukraine establishes only procedural

requirements (the possibility for the court to apply measures of procedural coercion

for abuse of rights and interference in the judicial process), as well as administrative

responsibility for contempt of court. Liability for the discrediting, the defanring of
judges, the non-procedural pressure on them and other actions that are intentionally

committed in order to humiliate the courl and undermine its authority has not been

established by law. Any such acts that create a sense of frustration and dissatisfaction

with the court (allegations and public statements, participation in information

campaigns, etc.), which negatively affect the independence of the judiciary and

generally undermine the authority of justice, resulting in contempt of couft, are

proposed to be called a unified notion "scandal ofjustice".

The dissertation substantiates the position that the basis of trust ancl respect for

the court is the reputation of judges, which is based on such cornponents as their

integrity and competence, reliability, independence, neutrality and irnparliality.

Judges should be the bearers of democratic values,realize that the tmst of society to



the whole judicial power depends on the behaviour of each of them, and ultimately

the authority of the judicial power. In this aspect, it is proposed to legislate the

presumption of good faith of a judge, because after all the stages of the selection of

candidates for the position of a judge, and including special inspections and special

training, it is presumed that the judge meets all the requirements until the opposite is

proved in the established order.

The provision that the establishrnent of relations between the judicial

authorities and the public is becoming a priority, as it is able to increase the respect of

citizens for the court and judges, has been further developed. In these relationships,

the media, which act as a mediator (communication link) between the courts and the

public, play an important role and need to give legal and impartial coverage of the

material. Direct connections with the community, which are established through the

activities of educational and informational courts, aimed at different categories of

citizens (not only schoolchildren and students) are also imporlant, through which

society receives information about the activities of courts and the work of judges. To

establish communication, it is necessary to create appropriate plattbnns, develop

effective tools and initiate new forms of communication.

In the matter of respect for the court, the behaviour of the representatives of the

parties is also of great importance, because it is they who shape the opinion of the

judiciary. The special role of lawyers as mediators between the court and society

provides that they should pay greater attention to the formation of their public

comments, maintain the authority of the court, and not vice versa. Representatives of

the executive and legislative branches of government also have to respect court

decisions and the dignity of judges, and demonstrate this respect to the pubiic,

prevent interference in the administration of justice, as well as political pressure,

intimidation or attacks.

The dissertation also provides a theoretical generalization of the practice of the

European Court of Human Rights on freedom of expression and the limits of possible

criticism of judges. In particular, from the practice of the Europeatr Court of Human



Rights, unlike representatives of the legislative and executive authorities, the judges

are not the subjects to whom an extended limits of criticism are admissible. The only

acceptable form is the form of appealing against of judicial acts. This is the

competence of the court of higher instance. However, criticism can be recognized as

permissible if there are certain evidence and sources of information to confirm the

facts that this criticism is based on. In this case, criticism gives an opportunity to

draw public attention to potential shorlcomings of the judicial system.

In all the decisions analyzed, the European Court of Human Rights always

seeks a balance between the right to protect reputation and freedom of speech,

because each case has its own individual peculiarities, due to which it is irnpossible to

make an absolute decision.

The European Court of Human Rights has repeatedly emphasized in its
judgements that the court is the appropriate forum for establishing legal rights and

obligations, settling disputes over them, and is perceived by society as such. Courls

that guarantee justice and play a major role in a state based on the rule of law must

enjoy respect and public trust in order to perform their duties successfully. Therefore,

they must be protected from harsh, unjustified and discredited attacks, taking into

consideration that judges are forced to refrain from responding to criticism.

Moreover, according to the European Court of Human Rights, freedotn of expression

is not absolute and unrestricted. Such freedorn is limited by exceptions that must be

strictly interpreted, and the need for any restrictions must be established without any

doubt.

Considering the cases related to the defamation, the European Court of Hurnan

Rights has also made certain positions that are of fundamental importance: 1) any

interference by the authorities in the exercise of freedom of expression should be

provided by law; 2) it is necessary to differentiate opinions and facts (ability to prove

that evidence corresponds to reality); 3) an opportunity to discuss issues of general

public significance in the press is extremely important in a democratic state;

4) public figures and civil officials must be prepared for criticism; 5) observance of



"journalistic ethics" in preparation and coverage of information, as well as the use of

correct forms of criticism, etc.

Thus, courts, like any other public institution, do not enjoy immunity fronl

criticism and control. Except for cases that may cause significant harm as a result of

attacks that are essentially unfounded, and taking into account that judges, who

constitute part of the ,fundamental institution of the state, are representatives of the

judicial branch of power, they may be subject to personal criticisrn within reasonable

limits. In exercising their official powers, they may be subject to acceptable criticism

to a greater extent than ordinary citizens, but there must be a clear line between

criticism and insult.

Therefore, respect for the court is of fundamental importance for the formation

and development of the state, leads to a high public confidence in the judiciary,

which in tum is a guarantee of independence and efficiency of the judicial systetn,

and thus guarantees stability and peace in the state.

Key words: Judiciary, court, justice, respect for the court, trust in the court,

authority of the judiciary, judicial independence, judicial reform, ethical standards of the

judge's behaviour, efficiency of the justice system, freedom of expression, conternpt of

the court, scandal ofjustice, ECTHR practice, legal positions of the E'CIHR'
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