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Hpuannko JI.C. OxopoHa Ta 3aXHUCT aBTOPCHKHX IMpPaB B
IT-cdepi. — Ha npasax pyxonucy.

HucepTaiiis Ha 3100yTTsI HAYKOBOTO CTyMeHs 1okTopa ¢utocodii 3a
cnenianbHicTiO 081 — mpaBo — [HcTUTyT paBa KUiBCbKOro HaliOHAJIBHOTO
yHiBepcuTeTy iMeHi Tapaca IlleBuenka, MiHICTEpPCTBO OCBITH 1 HAyKH
VYkpainu, Kuis, 2021.

HucepTartiiina po0d0Ta € KOMIIJIEKCHUM HAyKOBUM JIOCIIKEHHSM, B
AKOMY BHUPIIIEHO aKTyaJdbHE HAyKOBE 3aBJIaHHS 13 BHSBICHHS W
pPO3B’sI3aHHS MPOOJIEM MPABOBOI OXOPOHU Ta 3aXUCTY aBTOPCHKUX IPaB B
IT-cdept Ta chopmylbOBaHO HU3KY TEOPETUUHUX IOJO0KEHb, BUCHOBKIB,
MPAKTUYHUX PEKOMEHAIl 1 TPOMO3HUIIiH, 1110 MalOTh BaXKJIWBE 3HAYCHHS
JUISL PO3BUTKY IUBUIICTUYHOI JOKTPUHH, BJIOCKOHAJICHHS BITYU3HSHOTO
3aKOHOJIaBCTBA Ta MMPABO3aCTOCYBaHHA y 11H cdepi.

Y nmmcepTamii po3rsIarOThCs TEOPETHKO-METOMOJIOTIUHI 3acajau
IT-chepu sk 00’€kTy MPaBOBOrO PETYIIOBAHHS, Y TOMY YUCI1 BU3HAYEHO
posnb IT-TexHONOrii B Cy4aCHOMY CBITI, BHSBJIEHO TEHJIEHILII Ta
nepcrekTuBu po3BUTKY IT-chepu B Ykpaini. ABTOpKa HOCTIIKY€E TOHSATTS
«iH(popmaris» gk ocHoBu [T-cepu Ta Bu3Havae ii 0COOIMBOCTI IK 00’ €EKTY
[UBUTBHO-TIPABOBOTO peryJitoBaHHs. J[OBOIUTHCS, MO TpaHcpopmallis Ta
PO3BUTOK 1HQOPMAIIHHUX TEXHOJIOTIA Ta BUKOPUCTAHHS iX MPOAYKTIB Y

Mepexi [HTepHeT aeTepMiHyBaJii BUHUKHEHHS aOCOJMIOTHO HOBUX BHUJIB



CYyCHUIBHUX BIIHOCHH B c(epi aBTOpchKoro mpama. [IpaBoBigHOCHHU B
Mepexi [HTepHET XapakTepu3yrTbCsl TMEBHUMU OCOOIMBOCTAMH 1
PI3HOMAHITTAM, IO MOPOKYE TPOOTIEMY BUTITyMAUEHHS Ha TEOPETUUHOMY
PiBHI 3MICTy TaKHX MOHSTH K aBTOPCTBO, 00'€KTH aBTOPCHKOIO MpaBa Ta
IHTEJNEKTyaJlbHa BJACHICTh KpI3b MNpPU3MYy CHEUU(IKH CTBOPEHHS Ta
(yHKIIIOHYBaHHSI TPOAYKTIB 1HGOpMalIiHUX TexHohorii yu [T-TBopiB.
Oxkpema yBara npuauiseTbcs xapakrepuctuill [T-mpaBa, po3kpuTTIO HOT0
MOHATTS Ta 3MICTY Ta BUSHAYEHHIO MOT0 3B'SI3KY 3 MPABOM 1HTEIEKTYaIbHOI
BJIACHOCTI Ta 1HGOPMAIIHHUM ITPaBOM.

ABTOpPKOI TPOAHAJII30BAHO Ta YJIOCKOHAJEHO JOKTPUHAIIbHI
MIIXOAW JIO0 PO3YMIHHSI KaTeropii «MeXaHi3M IPaBOBOTO PETyIIOBaHHS
CYCHUIBHUX BIAHOCUH y c(epi IHTENEKTYyalbHOI BJACHOCTI», JO IPaBOBOI
OXOpOHM  OO’€KTIB  aBTOPCHKOTO  TMpaBa, CYO’€KTHOTO  CKIIaay
MPaBOBIIHOCUH y cdepi aBTOPCHKOrO TMpaBa, BUSBICHO OCOOJIMBOCTI
BTUICHHS IIUX MOHATh Y TEOPETUYHIN Ta nMpakTuyHii mioniuHi B [T-cdepi 3
ypaxyBaHHsIM 1i ocoOnuBocTel. BcraHoBieHO, 10 HalYacTIIIUMU
MOPYIICHHSIMU aBTOPCHKOTO IMpaBa € MIpaTCTBO 1 IJariaT Ta PO3KPHUTO
0COOJMBOCTI Takux MnopyiieHs oe3nocepeanso B IT-chepi. [Ipononyernes
pSAIl 3aXO0JIiB, CIPSIMOBAHUX Ha MOKPAIIEHHS CUTYyallil y cdepl OXOpPOHH
aBTOPCHKUX MpaB, CEpe/l IKMX BU3HAYEHO: MPUCKOPEHHS MPUHHATTS HOBOI
penakiii 3akoHy Ykpainu «[Ipo aBTOpcbke MpaBo 1 CyMiXHI MpaBay, 3

METOI0 BHKOHAHHS YKpaiHOI 3000B’s3aHb BIJAMOBIAHO A0 YTOIU MPO



acolfiamniro, B SKOMYy MawTh OyTH YyTOYHEHI NUTaHHS IOPUIUYHOL
BIIMOBIAANBHOCTI 3a TMOPYIICHHS aBTOPCHKUX Ta CYMDKHHUX TMPaB;
MPOBEJCHHS  JE€pKaBHOI MOJITUKH, CHOPSMOBAHOI Ha  MIiJBUIICHHS
3a0€3IeUeHOCTI Ta MPABOBOT KYJIbTYpU HACEJICHHS; MPUCKOPEHHS MPOLIECY
CTBOpEHHs Buiioro cyay 3 NUTaHb 1HTENEKTYaJlbHOI BJIACHOCTI TOIIO.
OxpeMa yBara NpuAUII€TbCS 0OCOOIMBOCTSIM aBTOPCHKO-IIPABOBOI OXOPOHH
Ha KOMII'IOTE€pHI MporpaMu B YKpaiHi Ta CBITI Ta 3aCTOCYBAaHHIO IHIIUX
3aco0iB MPaBOBOi OXOPOHU WBOr0 00’€KTy. ABTOpPKAa JOBOJAWTH, IO
CTPIMKHUI PO3BUTOK 1H(OpPMAIIITHUX TEXHOJOTiIM BHMAara€e BijJ IOPUCTIB
IIBUIKOI peakiii Ha MOSIBY HOBUX OO’€KTIB IpaBa IHTEIEKTyalbHOI
BJIJACHOCTI Ta Ha 3MIHM B CTPYKTYypl NpPaBOBIAHOCHUH MJII TOro, II00
3a0€3MeUYnTH aJeKBaTHE BUMOTAaM 4Yacy 1 OYIKYBaHHSM CYCIUIbCTBA IX
MIPaBOBE peryliioBaHHs. B iHIIOMY BUMagKy 00ir KOMI' IOTEPHUX IpOrpam
CTaHE HEKOHTPOJIbOBAaHUM, a 3aIlIKABJIECHICTh Y PO3pOOIll SIKICHO HOBOTO
MPOAYKTY MIHIMaJbHOIO, 110 MAaTUME HETATUBHI HACHIJIKHU JJis Jep>KaBu,
CycniabcTBa Ta oOKpemux oci06. IligTpumyeTbcs HEOOXIAHICTH Ta
aKTyallbHICTh po3poOKku 3akoHy Ykpainu «IlIpo oxopoHy mpaB Ha
KOMIT FOTE€pHI ITporpamMu 1 6a3u AaHuX», B IKOMY Ma€ OyTH nependayeHui
cHeniajJbHUM MEXaHI3M IPaBOBOi OXOPOHU JAHOrO0 OO’€KTy MO THUILY
aBTOPCHKUX MPaB, alie 3 YpaxXyBaHHSIM YCIX OCOOJIMBOCTEN KOMII IOTEPHOL

MporpaMu sik 00’ €KTa MpaBa IHTEJIEKTyalbHOT BIACHOCTI.



3HayHy yBary B JUCEpPTAlIMHOMY JOCHIKEHHI MPUIIICHO
TEOPETUYHUM Ta MPAKTUYHUM MpoOseMaM 3aCTOCYBaHHS aBTOPCHKOIO
npaBa B IT-cdepi, y ToMy 4uCii pO3KPUTTIO 3acaji HUBLILHO-IIPABOBOIO
3aXMCTy aBTOPCBKMX IIpaB 3a 3aKOHONABCTBOM YKpaiHu Ha IT-tBOpuM
/mponyktu 1HGOpMALIMHUX TexHoJorii. Okpema yBara HPUIIISETHCS
PO3KPUTTIO CyTI Ta BHUSBJICHHIO OCOOJMBOCTEH JOTOBOPIB  IIOAO
pPO3MOPSKEHHS MaWHOBUMHM IIpaBaMH 1HTEJIEKTYallbHOI BJIACHOCTI B
IT-cdepi. ABTOpKOIO JTI0OBENIEHO, IO crienudika 00'€KTIB 1HTEIEKTYalbHOI
BinacHocTi B IT-cdepi HACTINIBKM ICTOTHA, IO BU3HAYUTH YHIBEpCalIbHI
MpaBWJia YKJIAJEHHS JOTOBOPIB TMPO CTBOPEHHS Ta BUKOPUCTAHHS
BUKJIIOUHUX TIpaB Ha OO0'€KTH TMpaBa IHTENEKTyaJlbHOI BIIACHOCTI HE
BUSIBIISIETHCSI MOXKJIUBUM. BHUXOJs4M 3 1IOTO, TUIOJIOTI3allisl JOTOBIPHUX
(hopM BUKOPHCTAaHHS BUKIIOYHUX MPaB MMOBUHHA 31HCHIOBATUCS HE TUTBKHU
Ha OCHOBI KPUTEPIIO BJIACHE CHOCOOY Mepeaaydl BUKIIOYHOTO MpaBa, a i B
3QJIEKHOCT1 Bl Tpeamera goroBopy. OOpaHui CUCTEMHUN MiAXiJl NpU
JOCIIIPKEHH] ~ JIOTOBIPHUX TMPABOBITHOCUH Yy cdepi CTBOPEHHS 1
BUKOPHUCTaHHA 00'€KTIB aBTOpCchKOro mpasa B IT-cdepi 103BOJsIE BUABUTH
NPUHIUOM [OOYJOBM J@HOI CHUCTEMH JIOTOBOPIB BIJ 3arajbHOTO [0
KOHKPETHOTO, 1[0 Ma€ Ba)XJMBE MPaBOTBOpYE 1 KoAupikaiiliHe 3HAUCHHS.
CucrteMHUN MiAXig AO03BOJISIE BHU3HAUYUTH HOPMH, IO IMIJISATAIOTh
3aCTOCYBAHHIO MPU PETYIIOBaHHI 3000B'S3aJbHUX BIJHOCHUH, a TaKOXK

BCTAHOBUTU THUI BIJHOCMHU 1 Moro pizHOBUIA. OOTsKEHHS MpeaMera



JIOTOBOPY OCOOMCTUMH HEMaWHOBUMHU IpaBaMH aBTOpa, a TaKOX MPaBOM
BUIBHOTO BUKOPUCTAHHSI aBTOPCHKOTO TBOPY HEOOMEKEHOro Kojia 0cid
oOMexye aOCOMIOTHHIM XapaKTep BUKIIOUHOTO ipaBa Ha [ T-TBopu.

[IpenmeToM 0co0JIMBOT yBaru y [uceprailiiiHiii poOOTi cTau OKpeMmi
HampsIMA MPABOBOi OXOPOHU 00’€KTIB aBTOpchkoro mpaBa B IT-cdepi Ta
[IUBUIBHO-TIPABOBOTO  3aXUCTY TNpaB I1HTEJIEKTyallbHOI BIACHOCTi, 3
ypaxyBaHHsM crieuudiku [T-TBOpiB; a TakoX TEOPETUYHI Ta MPaKTUYHI
aCMeKTH YKJIaJaHHS JOTOBOPIB WIOAO PO3MOPSIKEHHS MalHOBUMU
MpaBaMu 1HTEIEKTyaabHOI BIacHOCTI Ha 00’ ekTH IT-chepu, 1o MaroTh CBOI
0COOJMBOCTI, 30KpeMa, JIIEH31HUX JOTOBOPIB Ta JOTOBOPIB KOMEPIIITHOT
KOHIIeC1i/ppaHuaii3unry.

BucHOBKM Ta mpomo3uiii, BUKJIAAEHI y LbOMY JAHCEpTalIiHOMY
JOCJII)KEHH1 CTAaHOBJISITh HAYKOBUH 1 MPUKIAAHUI 1HTEPEC, 3 OIJISIAY Ha 110
MOXYTh OyTH BUKOPHUCTaH1 y MPAaBOTBOPYIH 1 MPaBO3aCTOCOBHIN MpPaKTHUIl
cy0’€KTIB IpaBa 1HTEIEKTYaJIbHOI BIACHOCTI, & TAKOX JIsl BIOCKOHAJIEHHS
ME€XaHi3MiB TPaBOBOi OXOPOHU Ta 3aXUCTY aBTOpPChbkux mpas B IT-chepi.

Pe3ynpraT aucepTamiiiHOro AOCHIIKEHHS TaKOX MOXYTb OyTH
BUKOPHUCTaHI y HaBYaJIbHOMY TMpolleci, 30kpemMa B [HcTUTyTI mpaBa
KuiBcbkoro HarmioHanbHOro yHiBepcutety imeHi Tapaca llleBuenka npu
MIJICOTOBII 1 BUKJIAJIAHH] CIEUKYPCIB «AKTyalabHI IPOOJIEMH aBTOPCHKOTO
mpaBa», «3axUCT TpaB IHTEJNEKTyaJdbHOI BJACHOCTI», «TeopeTnyHi

npo6ieMu 1HGOPMAIIMHOTO TpaBa», a TaKOX SK JDKepena s JEKIIH 13



3a3HAYEHUX JUCUUIUIIH, 0 MIATBEPKYETbCSI AKTOM MPO BIPOBAIKEHHS
pe3ynbTaTiB AMcepTaliiHoro gociipkeHHs [Hcruryty npaBa KHY imeni
Tapaca IlleBuenka Bim 21.05.2021 p. Takok BUCHOBKM Ta MPaKTUYHI
peKOMeHalli, 0 BUKJIA/IEeH] y AUCepTaliiHiil poOoTi, OyJu BUKOPUCTaH1 y
HaykoBo-focaigHux poborax HJII inTenexryanwHoi BiacHocti HAIIpH
Vkpainu (JloBigka mpo BIPOBAKEHHS pPE3yibTaTIB AUCEPTAIIHHOIO
nocmimxends HI intenexryansHoi BnacHocti HAIIpH Ykpainu Ne 49-J1B
Bix 25.03.2021 p.).

Okpemi BUCHOBKU JUCEPTaLiitHOI pOOOTH MICTATh pEeKOMEHMAIll 3
YAOCKOHAJIEHHSI 3aKOHOJABCTBA, IO PEryJaroe cdepy IHTEIEKTYaJbHOT
BJIACHOCTi, a caMe 3akoHy YkpaiHu «lIpo aBTOpcbke mpaBO 1 CyMiXkHI
paBay.

KurouoBi ciaoBa: aBTOpchbKe IpaBO, 3aXHCT aBTOPCHKHX IIpas,
iHopmaris, IT-npoaykr, [T-chepa, IHTepHeT, iHTENEKTyallbHA BIIACHICTD,

MpaBa IHTEJEKTYyalIbHO1 BIACHOCTI, IPABOBAa OXOPOHA.



ANNOTATION

Prylypko D. S. Defence and copyright protection in the IT
sphere. — Qualifying scientific work, manuscript copyright.

Dissertation for Doctor of Philosophy Degree in Law in specialty 081
— Law — Institute of Law of Taras Shevchenko national university of Kiev,
Ministry of Education and Science of Ukraine, Kiev, 2021.

The dissertation is a complex scientific research, which solves the
typical scientific problem of identifying and solving problems of legal
defence and copyright protection in the IT sphere and formulates a number
of theoretical positions, conclusions, practical recommendations and
proposals which plays important role to civil doctrine development,
improvement of domestic legislation and law enforcement in this sphere.

The dissertation considers the theoretical and methodological
principles of the IT sphere as an object of legal regulation, including the role
of IT technologies in the modern world. Trends and prospects for the
development of the IT sphere in Ukraine were identified. The author
explores the concept of "information" as the basis of the IT sphere and
identifies its characteristics as an object of civil law regulation. It has been
proved that the transformation and development of information
technologies and the use of their products in Internet have determined

development of completely new types of public relations in the field of



copyright. Legal relations in Internet are characterized by certain features
and diversity, which raises the problem of interpreting at the theoretical
level the content of such concepts as authorship, copyright and intellectual
property via the prism of the specifics of creation and operation of
information technology products or IT works. Particular attention is paid to
the characteristics of IT law, the disclosure of its concept and content and
determination of its connection with intellectual property law and
information law.

The author has analysed and improved doctrinal approaches to
understanding the category "mechanism of legal regulation of public
relations in the field of intellectual property", to the legal protection of
copyright, group of subjects of legal relations in the field of copyright,
identified features of the implementation of these concepts in theoretical and
practical reality in the IT sector, taking into account its features. It has been
established that the most common copyright infringements are piracy and
plagiarism and the features of such infringements directly in the I'T sphere
are revealed. A number of measures are proposed to improve the situation in
the field of copyright protection, including: accelerating the adoption of a
new version of the Law of Ukraine "On Copyright and Related Rights", to
fulfill Ukraine's obligations under the Association Agreement, which should
clarify issues of legal liability for infringement of copyright and related

rights; conducting state policy aimed to improve the security and legal



culture of the population; accelerating the process of establishing the
Supreme Court of Intellectual Property, etc. Particular attention is paid to
the peculiarities of copyright protection of computer programs in Ukraine
and in a world and implementation of other legal defence for this object. The
author has argued that the rapid development of information technology
requires from lawyers to respond quickly on the development of new objects
of intellectual property law and changes in the structure of legal relationship
in order to ensure adequate legal regulation to the requirements of the time
and society's expectations. Otherwise, the circulation of computer programs
will become uncontrolled, and the interest in developing a qualitatively new
product will be minimal, which will have negative consequences for the
state, society and individuals. Necessity and topicality of the development
of the Law of Ukraine "On protection of the rights to computer programs
and databases" was grounded. This law shall involve the special mechanism
of legal protection of the current object by type of copyrights, besides taking
into account all features of the computer program as the object of
intellectual property law.

Considerable attention in the dissertation research has been paid to
theoretical and practical problems of copyright implementation in the IT
sphere, including the disclosure of the principles of civil law protection of
copyright according to Ukrainian legislation on information technology

products etc. Particular attention has been paid to the disclosure of the



essence and identification of features of agreements on the disposal of
material intellectual property rights in the IT sphere. The author has proved
that the specifics of intellectual property in the IT field is so significant that
to determine the universal rules for concluding agreements on the creation
and use of exclusive rights to intellectual property is not possible. Based on
this, the typology of contractual forms of use of exclusive rights should be
conducted not only on the basis of the criteria of the actual method of
transfer of the exclusive right, but also depending on the subject of the
contract. The chosen systematic approach in the study of contractual
relations in the field of creation and use of copyright objects for IT products
allows to identify the principles of construction of this system of contracts
from general to specific, which has important law-making and codifying
value. The system approach allows to define the norms which are subject to
implementation at regulation of obligatory relations, and also to establishes
type of the relationship and its types. Encumbrance of the contract’s subject
by personal moral rights of the author, as well as the right to use freely the
author's work by unlimited number of persons restricts the absolute nature
of the exclusive right to IT works.

The subject of special attention in the dissertation has become
particular areas of legal protection of copyright in the IT field and civil law
protection of intellectual property rights, taking into account the specifics of

IT products; as well as theoretical and practical aspects of concluding



agreements on the disposal of intellectual property rights on the objects of
IT sphere which have their own features, particularly, license agreements
and commercial concession / franchising agreements.

The conclusions and proposals has been presented in this dissertation
research represents scientific and applied interest, considering that they can
be used in law-making and law enforcement practice of intellectual property
law subjects, as well as improvement the mechanisms of legal defence and
copyright protection in the IT field.

The results of the dissertation research can also be used in the
educational process, in particular at the Institute of Law of Taras
Shevchenko National University of Kyiv in the preparation and teaching of
special courses "Actual problems of copyright", "Protection of intellectual
property rights", "Theoretical problems of information law". sources for
lectures on these disciplines, which is confirmed by the Act on the
implementation of the results of dissertation research dated "25" May 2021.
Also, the conclusions and practical recommendations expressed in the
dissertation were used in research work of the Research Institute of
Intellectual Property of the National Academy of Sciences of Ukraine
(Reference on the implementation of the results of the dissertation research
Ne 49-JIB dated "25" March 2021).

Some conclusions of the dissertation contain recommendations for

improving the legislation which regulates the field of intellectual property,



namely the Law of Ukraine "On Copyright and Related Rights".
Key words: copyright, information, IT product, IT sphere, Internet,
intellectual property, intellectual property rights, copyright protection, legal

protection.
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