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MiponoBa K.O. Oxopona mnpaB Ha a00pe BiIOMi TOProBeJbHI MapKH. —
Keanighixayitina nayxosa npays na npasax pyKonucy.

HucepTaiiis Ha 3100yTTsI HAYKOBOTO CTYIEHsI JoKTopa ¢imocodii 3a cremiaibHICTIO
081 — mpaBo — HaBuanbHO-HayKOBOro I1HCTUTYTY mnpaBa KHiBCHKOro HallOHaJIbHOIO
yHiBepcutety imMeHi Tapaca llleBuenka, MinicTepcTBO OCBITH 1 Hayku Ykpainu, Kuis,
2022.

HucepraiiitHa po60Ta € HAYKOBHM JOCIIKECHHSIM, SIKE TIPUCBSIYCHO KOMIUJICKCHOMY
JTOCJIIJPKEHHIO TTPaBOBOi OXOPOHH JI00PE BIJOMUX TOBAPHUX 3HAKIB (TOPTrOBEIbHUX MAPOK),
K 00 €KTa 1HTEJIEKTYyaJIbHO1 BJIACHOCTI, BIIMOBIAHO JI0 HAI[IOHAJIBHOTO Ta MI>XHAPOIHOTO
3aKOHOJIaBCTB1 B cpepi IHTENEKTYaIbHOTO TIpaBa.

Oco0OnuBy yBary NpUILIEHO ICTOPUYHUM, €KOHOMIYHHUM Ta IMPABOBUM IIiJICTaBaM
moa0 GOpMYyBaHHS TaKOro 00'€KTa IHTENEKTyallbHOI BIACHOCTI, SIK TOPrOBElIbHA MapKa.
Big3naueHo, 1mo y 3aK0HO/IaBCTBaxX KpaiH CBITY 1 B HAYKOBiH JliTeparypi, IJIs BUSHAUCHHS
iei mpaBoBoi AediHiIii, BUKOPHUCTOBYIOTHCS TEBHI TEPMIHU: «TOPTOBEJIbHA MapKay,
«TOBapHUM 3HAK», «3HAK JJIsl TOBapiB 1 mociyr». [Ipu npboMy, HE3Ba)Kat0uu Ha MPOTUIIEKHI
TOYKH 30Py Y HAYKOBIM CIUIBHOTi, OCOOJIMBOI PI3HUIN y BHIINE3a3HAUYCHUX ASPIHIIIAX
HeMae. BiamoBigHO g0 Yoro, y JaHii poOOTI BUKOPUCTOBYIOTHCS ~ TEPMIHH
«TOProBeJbHA MapKa» Ta «TOBapHUI 3HAK», SIK CHHOHIMHU.

VY cydacHOMY CBIT1 TOPrOBeJIbHa MapKa BUKOHYIOUH POJIb MOTYKHOTO MEXaHI3MY MIXK
BUPOOHUKAMU Ta CIIOXMBayaMH, MOBUHHA MATH CUJIBHUI MPaBOBUN 3aXHCT Ta OXOPOHY.
BiamoBigHO 10 1150T0, Y AHCEPTALIMHOMY JOCIKEHHI MPOaHaJli30BaHO MPABOBUN PEKUM
TOPTOBEIIBHUX MapoK, SIKHA HAJa€Thcsl B YKpaiHi Ta y CBiTi, 3 orsany Ha [lapusbky
kouBeHiito, Yroay TPIIIC, Jupextusu Pagn €C, Pernament €C To110.

BuokpemiieHo kpuTepii TOProBeIbHHUX Mapok: 3a (POPMOIO BHpaXEHHS TMO3HAYCHD
(cmoBecHi, 300pakyBayibHi, KOMOIHOBaHI TOPrOBEIbHI MapKH) TOIIO; 3a CTyINEHEM

MOMYJSIPHOCTI Ta aCOIIATUBHOCTI MTO3HAYEHB B IMIMPOKOMY KOJIi MMOTEHI[IHHUX CIIOKUBAYIB



(3BUUaliHI Ta 3arajJbHOBIZIOMI1 TOPrOBENIbHI MapKu); 3a KUIbKICTIO IPAaBOBOJIOAUIBIIIB
(1HAMBITyaTbHI Ta KOJEKTUBHI TOPTOBEIbHI MAPKH).

BucBITIIEHO OCHOBHI (PYHKIIIi, sIKI BUKOHY€E TOPrOBEJIbHA Mapka i iaeHTU(IKalii
TOBapy, a caMme: po3pi3HsIbHA, IHPOpPMaTUBHA, FapaHTIiHA, 0XOPOHHA, pekiamMHa. OKpeMo,
MOXHa 3a3HAYUTH TPO TMCHUXOJIOTTYHY (YHKLIIO, $Ka TMOJErly€e BII3HAHHA 1
3armaM'siTOBYBaHHS TOBAapy Ta MOXKE CTHUMYJIOBAaTH OakaHHA Horo KymuTd. Takox meski
HAYKOBIl BHUJIUISIOTH MNOXIAHI (DYHKIT TOProBEIBHUX MAapoK, 0 SKHX BIIHOCATHCS:
puTyanbHy (yHKI0, QYHKIIIO JEMOHCTpalii COLIaIbHOr0 yCHiXy, (QYHKIII0O CTBOPEHHS
MiQy Ta IHBECTULIAHY (YHKIIIIO.

BusznayeHo ocoOnMBOCTI peecTpallii TOproBeabHOi MapKu B YKpaiHi y BIANOBIIHOCTI
710 TIPOLICAYPH, AKY peanizye HamioHaibHUN OpraH IHTEJIEKTyaJIbHOT BIACHOCTI, (yHKIIIT
SKOTO BUKOHYE «YKpaiHChKUW HCTHTYT IHTEJIEKTYaJIbHOI BIACHOCTI», SIKUU € 3aKIaJoM
eKCIIEPTU3H, IO PO3TJISIIAa€ TMOJaHI 3asgBKM Ha 00’ €KTH TPOMHKCIOBOI BJIACHOCTI Ta
IPOBOJIUTH (OpMaNTBHY Ta KBai(iKaIiiHy eKCIIEPTH3H.

Okpema yBara B JHUCEpTalifHOMY JOCIKCHHI TMPUIUISIETBCS OCOOJIMBOCTIM
peecTpallii TOBapHUX 3HAKIB y CBITI, y SKOMY ICHYIOTh pPIi3HI MpPOLEIYpPH, Takl SK
HaI[IOHAJIbHA, PerioHajbHa Ta MDKHAPOJIHA, CEHC SIKUX TOJSITa€ B YHUKHEHH] YCKIaIHEHb
Py OTPUMAaHHI NMPABOBOT OXOPOHM Ha TOBapHi 3HaKU. KokeH 3 uX MexaHi3MIB Ma€ CBOI
NeBH1 0COOJIMBOCTI, TIEpeBaru Ta HEJOJIKH, SIKI HEOOX1THO BpaxOBYBaTH JJIsi OTPUMaHHS
ONTHMAaJIBHOI pEECTparlii TOBApHOTrO 3HAKy Ha TMEBHIM Tepuropii. BuszHadyeHo, 1o
HaIllOHAJIbHA PEECTpAIlisl 3arajoM € CKIAJHOI IMPOIEAYpPOI0, OCKUIBKH BIIOYBAETHCS 3
ycimMa 0CcOOJIMBOCTSIMH, SIKI BU3HAYECH1 3aKOHOABCTBOM Ti€l KpaiHH, B sIKiii BATPEOOBY€ETHCS
OXOpOHa, OJTHAK TaKa MPOLEAYpa € €AMHOI MOKJIMBICTIO 3apPEECTPYBATH TOBAPHUIL 3HAK.

ABTOpOM OyJI0 TOCIIKEHO PETIOHATBLHY MPOIEAYPY, SKa Hajae OUTBIII mepeBaru s
3a9BHMKIB, OCKUIBKM TI0jJa4a OJHIET 3asBKM 31 CIUIATOK €IMHOrO 300py 10
aJIMIHICTPaTUBHOTO IIEHTPY Ha/la€ MOXIIMBICTh OTPUMATH MPABOBY OXOPOHY Ha TEPUTOPIi
KpaiH-y4acHHUIIb, 110 BXOASTH O TAKOTO LIEHTPY. Bu3HavueHo, 1110 Ha ChOTOHINIHINA A€Hb, Y

CBIT1 ICHY€ JI€KUIbKa pEerioHaJibHUX MOpoueayp, a came: ToBapHHUl 3HAK €BPONEUCHKOTO
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Corosy (European Union Trademark), ToBapnuuii 3Hak benintokcy (Benelux Trademark),
ToBapuuit 3Hak AQpPUKAHCHKOI pPErioHaJbHOI acoliamii 1HTEeIEeKTyalbHOI BIIACHOCTI
(ARIPO Trademark) Ta ToBapHuii 3HaK AQpHUKaHCHKOI OpraHizaiii 1HTEJIEKTYaJbHOI
BiaacHocTi (OAPI Trademark).

JlocniJpkeHo, 10 1Jii MDKHApPOAHOI peecTpallli ToBapHUX 3HaKiB, Oyna po3poOliieHa
Manpucbka cuctemMa peectpaiii, B AKy BXoAuTh Maapuaceka yroja ta [Iporokon no Hei.
Busnaueno, 110 1aHa npoueaypa Brepile BCTAHOBWIJIA CIIPOLIEHI Ta YHI(pIKOBaH1 MpaBuia
MDKHApOJHOI pEeeCTpallii TOBapHUX 3HAKIB, M0 3AIMCHIOETBCA MixHApogHUM OrOpO
BcecBitHbo1 opranizaitii inTenekTyanbHoi BracHocTi (BOIB) mis o6panux kiiaciB ToBapiB
i nocanyr MKTII y 6ynp-sikiit 13 125 kpaiH-y4yacHHUIIb.

B nucepramiiiiiii po6oTi Oyno oOXapakTepuU30BaHO Te, IO CyO0'eKTOM mpaB Ha
TOPrOBEJIbHI MapKU MOXKE CTaTh Oy/Ab sika oco0a - pUANYHA Yu (Pi3UyUHa, siIKa Ma€ Ha METI
3apeecTpyBaTH Ha CBOE IM'S TOPTOBEIbHY MapKy. Bu3HadueHO, Take MpaBO HE 3aBXKIU €
JOPEYHUM, OCKUITbKH, Ha IPAKTHUIll BUHUKA€E 0araTo 3710BXKHUBAHb Ta TAK 3BAHOTO «TPOJIIHTY»
3 00Ky HemoOpOCOBICHMX 0Ci0, a TOMYy, IMO3HWIliS MPO 3aKOHOJaBU€ OOMEKEHHsS IIOJ0
cy0'eKTIB TpaB Ha TOPTOBEJbHI MapKh € JOMUIBHOK 1 ToTpedye 3aKOHOJAaBUOIO
BJIOCKOHAJIEHHS Y c(pepi IHTEIeKTyaIbHOI BIIACHOCTI.

BceranoBneHo, 1m0 MOCUiICHHS MPAaBOBOi OXOPOHM TOPTOBEIBHUX MAapoOK B YKpaiHi,
3HAWIUIO CBOE BiMOOpaKeHHS Yy 3aKOHOJABYMX akKTaxX, SKi OyJI0 TrapMOHI30BaHO 10
3aKOHO/ABCTBA YKpaiHU JI0 €BPOIEHCHKUX CTAaHAAPTIB Y cdepi IHTEIEKTyaTIbHO1T BITACHOCTI.

VY nucepraniiiHiii poOOTI BEMWKYy yBary OyJo MPUIUICHO CyTI 3arajibHOBIIOMOT
TOPTOBENIbHOI MapKH Ta BU3HAYEHO, IO TaKi TOProBelbHI MapKH HE € OCOOJIMBUM
PI3HOBHJIOM TOPTOBEIBHUX MapoK, a MPEACTABISIOTH COOOI0 PEKHM IMPABOBOi OXOPOHU
3aKOHHOTO IHTEPECY MEBHOT 0COOH, 110 BUKOPUCTOBYE TOPTOBEIbHY MapKy a00 MO3HAYEHHS
Ha PUHKY.

ApryMEHTOBaHO, WO 3arajbHOBIZIOMiI TOPTrOBENbHI MapKd OXOPOHSIOTHCS Bl
MOMIOHUX IO CTYNEHS 3MINTyBaHHS TOPTOBEIHLHUX MapoOK HaBiTh B TOMY BHUIAIKY, KOJHU

BOHU BUKOPHCTOBYIOTHCSI IO BIJTHOUIEHHIO JI0 HEOJHOPIAHUX TOBApPIB YU MOCHYT.
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OxpecieHo, 1110 0XOpPOHa TaKOX MOJISATa€e B 3aM00iraHHI HEMPaBOMIPHOTO BUKOPUCTAHHS
KOMITIaHISIMH penyTallii 3arajibHOB1IOMO1 TOPrOBEIbHOT MAPKH Ta/a00 HAHECEHHIO IIKOIU 1i
JUIOBIM penyTarlii Ta IPeCTUXKY.

ABTOpPOM  3alpONOHOBAHO  BIEpIIE BUAUIUTH  «IHCTUTYT  3arajbHOBIJOMHX
TOPTOBEIBHUX MapOK» JI0 SIKOTO BITHOCATHCSA TaKi KaTeTopii sIK: «3HAMEHUTa TOPrOBeIbHA
Mapka», «1o0pe BijoMa TOProBejibHa MapKa» 1 «TOProBelibHA MapKa 3 pEIyTall€oy.
AHali3 1UX TOJIOXEHb J03BOJSE CTBEPKYBaTH, IO BOHU € PI3HUMHU MOHSITTSAMH, B
3aJIEKHOCTI B1JI TEPUTOPIATILHOTO, ICTOPUYHOTO Ta MPABOBOIO MIAIPYHTA. Y 3B SI3KY 3 UUM,
NpaBOBa OXOPOHA, [0 HA/A€THCS TAKUM TOPTOBEIHHUM MapKaM € pi3HOIO, BiNMOBIAHO, i
HEOOXiTHO YiTKO PO3MEKYBATH, TOMY [0 BUHHKAE YAMAJIO BUIIAJKIB OTOTOKHEHHS JTAHUX
NOHSTh YM HaBITh IX CIUIYTYBaHHS, OCKUIbKM Yy CBITI HE Ma€ €IHOCTI Y BUKOPHCTaHHI
TEPMIHOJIOT1] 1 )KOJJHUM MIKHAPOJIHUM aKTOM JIaH1 MOHSTTS HE BU3HAUYEHI.

JloBeieHO M0, 3araJbHOBIIOMICTH TOPTOBEIBHOI MapKh HaOyBaeThCS BHACIHITOK
BUKOPUCTAHHS ii MPOTITOM TPUBAJIOrO Yacy JJII MapKyBaHHS MPOJYKIIii BUCOKOT SIKOCTI,
sgKa 3aBOIOBaJia NMPUXWIBHICTh CHOKHBa4iB. BU3HaHHS TOpProBeIbHOT MapKh B SIKOCTI
3arajibHOB1IOMO1 Nepedayae MiABUIICHUN PIBEHbD 11 3aXUCTY, 1 BIAMOBITHO TaKHH 3aXUCT €
BUIIPABJaHUM, OCKUIBKM peecTpallisi MO3HAYeHHs, CXOXKOTro J0 CTYIEHsS 3MIIIyBaHHS 3
3arajibHOB1JIOMOO TOPT'OBEIBLHOI0 MapKOIO, B OUTBIITOCTI BUNIAAKIB Oy/1e PO3IIHIOBATHCS SIK
aKT HEeJIOOPOCOBICHOT KOHKYPEHIIi 1 TakoX SK TOPYIICHHS IpaB CIOXXKHBaya, SKUH B
pe3yabTaTi Takoi peecTpalrii Moke OyTH BBEJICHHI B OMaHYy.

ABTOpPOM  3ampOTIOHOBAHO 3aKpIMMTA BU3HAYEHHA TMOHATTS «I00pe Bimoma
TOProOBeJIbHA MapKa» sIK € MO3HA4YeHHs], K€ IHTEHCHUBHO 1 MPOTSArOM TPHUBAJIOr0 dYacy
BUKOPUCTOBYETHCSI HA TIEBHIM TEPHUTOPIi, BHACIIJOK YOTO BOHO HAOYJIO IIHPOKY
MOMYJISIPHICTH CePe/l CIIOKUBAYIB 010 TOBAPIB Ta/ab0 MOCIYT IEBHOI 0COOU 1 B IOPSIKY
BCTAHOBJICHUM KpaiHOIO, 1€ BUTPEOOBYETHCSI OXOPOHA, BUBHAHO 100PE BIJOMUM.

BcranoBneno, 1mo BperyntoBaHHS Ta 3aKPIIUICHHS MEBHOTO MEPEiKy KpUTEpiiB A
BU3HAHHSA TOPrOBENbHOT MAapKH 3arajJbHOBIIOMOIO € CKJIaJHUMH MPOLECOM dYepes

pyxiuBicTh 1H(pOpMaLii Ta 3MIHHI 30BHIlIHI (QakTopu. Bu3HaueHO, M0 HAIMIPHO
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(opManpHUM MiAXIA OpH BHUPINIEHHI NUTAaHHSA OI0JI0 HAJAaHHS MPaBOBOi OXOPOHU
TOPrOBENIbHIN Maplll CTaTyCy «3arajllbHOBIZIOMOi» MO€ OyTH HEIOUUIbHUM. Takox y
JTUCEPTAlIMHOMY JOCTIKEHH1 OyJI0 PO3KPUTO OCOOIMBOCTI BU3HAHHA J00pe BITOMHUX
TOPrOBEJIbBHUX MapoK B YKpaiHi Ta HaBEeJEHUH iX Mepeik.

VY nucepramiiiHiii poOOTI AOCHIIKEHO aKTyajbHI aCMEKTH MNPAKTUYHOI CKIIaJ0BOi
BU3HAHHS J0Ope BiIOMOi TOProBedbHOI Mapku B YKpaini. BusHaueHo, mo mpouenypa
BU3HAHHS TOPTOBEJIBHOI MapKH J00pe BIiJOMOIO BiIOYBa€ThCS JBOMA IUISXaMU: B
aMIHICTPAaTUBHOMY TMOPSAJKY BIAMOBIAHO 10 Permamenty AmensuiiiHoi mamatd Ta B
CYJIOBOMY MPOBAJKEHHI.

3ayBaxkeHO, 110 PimreHHsS AmNEnsiiiHOl MmajaTd Mpo BU3HAHHS TOPTOBEIBHOI MapKH
n00pe BiIOMOi MOXKYTh OyTH OCKap eHi 0 Cyay, OJTHAK Ha MPAKTHIII BAHUKAIOTh TUTAHHS
Ha SKUX ITJICTaBaX ITOBUHHO BiOYBaTHUCh TaKe OCKAp)KCHHs, SK HANPHUKIAA: IMOJ0
HEJOCTATHOCTI JIOKa3iB, SKi OyJaW HaJaHi 3aIBHUKOM JIJI1 BUSHAHHS TOPTOBEJIBHOI MapKH
nobpe BimoMoi abo, MO0 Ha BIAMOBIAHY JaTy TOProBelibHA Mapka HE Majla Takoi
MOMYJIIPHOCTI cepel CIIokKuBavl, 1106 OyTH BU3HAHOIO TI0OpE BIJOMOIO B YKpaiHi.

KoncratoBano, mo cranom Ha 2022 pik B Ykpaidi Oyno Bu3zHaHO 240 TOProBeIbHUX
Mapok J00pe BiZoMuMU. I3 HUX 62 Oynu BU3HAHI J00pe BIIOMUMH Yy CYJIOBOMY MOPSJIKY,
0 CTaHOBUTH 26% BiJ 3arajbHOi KUIBKOCTI BH3HAHUX J0OpE BIIOMHX TOPTOBEIbHHUX
Mapok B YkpaiHi, a 178 toproBenbHuX Mapok (74%) Oynu Bu3HaHI 100pe BIJOMHMH CaMe
B JIMIHICTPATUBHOMY TOPSAIKY, SIKMH € OUIBIII JOPEUHIIIUM Ta KOMIIETCHTHUM, 3 OTJISTy Ha
HOTO OMEepaTHBHICTH, 3PO3YMUIICTh Ta BUCOKHH ()axoBUi piBeHBb CIEIIANICTIB y cdepi
IHTEJNEKTyaJIbHOT BJIACHOCTI, 1[0 BXOASATH JI0 CKIIAy KOJIeT1i ATensIiiHo1 maiaTy.

Haronomeno, mo Ilapu3pka KOHBEHIISI HE BH3HAYa€ 3axXOJiB IIOJ0 OXOPOHHU
3arajJbHOBIIOMHX TOBAPHUX 3HAKIB a00 Mpoleyp X BU3HAHHS, 3aJTUIIIAI0YH KOXKHIN KpaiHi,
110 TITKCaa M0 KOHBEHIII0, CAMOCTIMHO BHPIIIYBATH 11l MUTaHHS. AHAII3 MI>)XKHAPOTHOTO
3aKOHOJIAaBCTBA JIa€ PO3YMIHHS TOTO, IO Yy OUTBIIIOCTI KpaiH HEMAaE OKPEMOT UM HE3aJIeKHOT

npoucaypu mnmoaaHH:A 3asdBOK HAa BHU3HAHHA SaFaJIBHOBiI[OMI/IX TOBApPHHUX 3HaKiB, a I[G?IKi 3



HUX PO3TJISJAI0Th 3a8BKHU 100 X BU3HAHHS, 3@ YMOBH SIKILO BJIACHUKHU TaKMX TOBAPHUX
3HAKIB MIPOJIEMOHCTPYBAJIA MOTPeOyY B TAKOMY BU3HAHHI.

HagaHni BUCHOBKM Ta IpONo3ullii, BUKJIA/IECH] Y JUCEPTALIIHOMY JOCIIIHKEHH], MalOTh
MpaKTUYHE 3HAYEHHS JJIs HAyKOBOi, MPaBOTBOPYOI Ta MPaBO3aCTOCOBHOI JISJILHOCTI, IO
MOXXYTh OyTHM BHKOPHUCTaHI y NPAKTHIl Cy0'€KTaMU MpaBa IHTENEKTyajdbHOI BJIACHOCTI.
OkpeMi BHCHOBKM JHUCEPTAIifiHOT POOOTH MICTATH PEKOMEHMAllll 3 YIOCKOHAJIEHHS
3aKOHOJIaBCTBA, L0 PEryitoe chepy IHTEIEKTyalbHOI BIACHOCTI.

KuarouoBi ciaoBa: 3araJibHOBIJIOMI TOProBejbHI Mapku, J100pe BiIOMiI TOProBelbHI
MapKu, 3HAMEHHUTI TOPrOBENbHI MapKu, TOProBEJIbHI MapKu 3 peryTali€r, MpaBoBa

OXOpOHA, IHTEJIEKTyallbHa BIACHICTb, ITPaBa IHTEJIEKTYaJIbHOI BIACHOCTI.



SUMMARY

Mironova K.O. A. I. Protection of rights to well-known trademarks.— Qualification
research manuscript.

Dissertation for Doctor of Philosophy Degree in Law in specialty 081 - Law -
Educational and Scientific Institute of Law of Taras Shevchenko national university of Kiev,
Ministry of Education and Science of Ukraine, Kiev, 2022.

The dissertation is a research study on a comprehensive study of the legal protection
of commonly known trademarks (trademarks) as an object of intellectual property,
according to national and international legislation in the field of intellectual property law.

Special attention is paid to the historical, economic and legal grounds for the formation
of such an object of intellectual property as a trademark. It is important to note that both in
the legislation of countries around the world, and in the scientific literature to define this
legal definition are used certain terms: «trademark», «product label», «mark for goods and
services». However, despite the opposing views in the scientific community, there is no
particular difference in the above definitions. Accordingly, in this paper the terms
«trademark» and «product label» will be used as synonyms.

In the modern world, the trademark, acting as a powerful mechanism between
producers and consumers, should have strong legal protection and defense. In accordance
with this, the dissertation analyzes the legal regime of trademarks provided in Ukraine and
worldwide, considering the Paris Convention, the TRIPS Agreement, the EU Council
Directives, the EU Regulation, etc.

There are criteria of trademarks: by the form of expression of designations (verbal,
pictorial, combined trademarks); by the degree of popularity and associativity of
designations in a wide range of potential consumers (ordinary and commonly known
trademarks); by the number of rights holders (individual and collective trademarks).

The main functions performed by a trademark for the identification of goods are

highlighted, namely: differentiating, informative, warrantee, security, advertising.
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Separately, it can be noted about the psychological function, which facilitates the
identification and memorization of goods and may stimulate the desire to buy it. Some
scientists identify derivative functions of trademarks, which include: the ritual function, the
function of demonstrating social success, the function of myth creation, and the investment
function.

The specifics of trademark registration in Ukraine in accordance with the procedure
implemented by the National Intellectual Property Authority, whose functions are
performed by the «Ukrainian Institute of Intellectual Property», which is an institution of
expertise that considers the submitted applications for industrial property and conducts
formal and qualification expertise.

Special attention is paid to the peculiarities of trademark registration in the world, in
which there are various procedures, such as national, regional, and international, the
meaning of which is to avoid complications in obtaining legal protection for trademarks.
Each of these mechanisms has its own specific features, advantages, and disadvantages,
which should be considered to obtain the most appropriate registration of a trademark in a
particular territory. It was determined that national registration in general is a complicated
procedure, since it takes place with all the specific features defined by the legislation of the
country in which protection is required, but this procedure is the only possibility to register
a trademark.

The author investigated the regional procedure provides great advantages for applicants
because the filing of a single application with the payment of a single fee to an administrative
center allows legal protection to be obtained in the territory of the participating countries
belonging to such center. It was determined that today there are several regional procedures
in the world, namely: European Union Trademark, Benelux Trademark, African Regional
Intellectual Property Association Trademark (ARIPO Trademark) and African Intellectual
Property Organization Trademark (OAPI Trademark).

It was studied that The Madrid System has been created for the international

registration of trademarks, which includes the Madrid Agreement and its Protocol. This
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procedure first established simplified and unified rules for the international registration of
trademarks, carried out by the International Bureau of the World Intellectual Property
Organization (WIPO) for selected classes of goods and services of The Nice Classification
(NCL) in any of the 125 participating countries.

The thesis describes the fact that the subject of trademark rights can be any person -
legal or physical, who aims to register a trademark in his name. It was determined that such
a right is not always appropriate, since in practice there is a lot of abuse and so-called
"trolling" by unscrupulous persons, and therefore, the position on the legislative restriction
on the subjects of trademark rights is appropriate and requires legislative improvement in
the field intellectual property.

It was established that the strengthening of the legal protection of trademarks in
Ukraine, reflected in legislative acts, harmonized by Ukrainian legislation to European
standards in the field of intellectual property. In the dissertation, much attention was paid to
the essence of a commonly known trademark and it was determined that such trademarks
are not a special kind of trademarks, but represent a regime of legal protection of the
legitimate interest of a certain person using a trademark or designation on the market.

It has been argued that commonly known trademarks are protected from similar ones
even when they are used for heterogeneous goods or services. The protection also consists
in preventing companies from misusing the reputation of a commonly known trademark
and/or causing damage to its goodwill and prestige.

The author proposed for the first time to single out the "institute of commonly known
trademarks» which includes such categories as: «famous trademark», «well-known
trademark» and «trademark with reputation», the analysis of which indicates that these are
different definitions, depending on the territorial, historical and legal basis. Therefore, the
legal protection provided to such trademarks is different, respectively, it should be clearly
distinguished, because there are many cases of identification of these terms or even their
confusion, as in the world there is no unified approach in using terminology and there is no

international act defines these terms.
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It is proven that a trademark becomes commonly known as a result of its use for a long
time to mark products of high quality that have gained the favor of consumers. Recognition
of the trademark as a commonly known trademark implies a higher level of protection. Such
protection is reasonable because the registration of a designation similar to a commonly
known trademark will be considered in most cases as an act of unfair competition and also
may be considered as a violation of the rights of the consumer, who may be misled as a
result of such registration.

The author proposed to consolidate the definition of the concept of "well-known
trademark™ as a designation used actively and for a long time in a particular territory, as a
result of which it has gained wide popularity among consumers for goods and/or services of
a certain person and is recognized as well known in the manner prescribed by the country
where protection is required.

It is established that regulating and consolidating a certain list of requirements for
recognizing a trademark as commonly known is a complicated process due to the lack of
clear quantitative regulation of the requirements, the influence of various subjective factors
on statistical data, as well as the high level of variability and mobility of statistical
information. However, an excessively formal approach in resolving the issue of granting
legal protection to a trademark of the status of «commonly knownx» may not be appropriate.
The dissertation also defined the specifics of recognition of well-known trademarks in
Ukraine and gave a list of them.

Current aspects of the practical component of recognition of a well-known trademark
in Ukraine are investigated in the dissertation. It is determined that the procedure for
recognizing a trademark as «well known» occurs in two ways: administratively, in
accordance with the Regulations of the Appellate Chamber, and in court proceedings.

It is noted that the decisions of the Appellate Chamber about the recognition of a
trademark well known can be appealed in court, but in practice there are some questions on
what basis a claimant can appeal against such recognition, namely, whether the claimant

needs to prove that at the relevant date the trademark could not be well known in Ukraine
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or whether the claimant could appeal against the relevant decisions due to lack of evidence,
from which the Appellate Chamber made the relevant decision.

It is stated that there were 240 trademarks recognized as well known in Ukraine in
2022. Among them 62 were recognized as well known in court, which is 24% of the total
number of well-known trademarks, and 178 trademarks (76%) were recognized as well-
known just in the administrative procedure, which is more appropriate and competent, due
to its quickness, transparency, and high level of intellectual property specialists, who are
members of the Appellate Chamber Collegium.

It is pointed out that the Paris Convention does not define measures for the protection
of commonly known trademarks or procedures for their recognition, leaving it to each
signatory country to decide these issues independently. An analysis of international law
gives understanding that most countries do not have a separate or independent procedure for
filing applications for recognition of well-known trademarks, and some of them consider
applications for their recognition if the owners of such trademarks have demonstrated their
need for such recognition.

The conclusions and proposals set out in the dissertation has practical value for
scientific, law-making and law enforcement activities, which could be used by the subjects
of intellectual property rights in practice. Certain conclusions of the dissertation contain
recommendations for the improvement of legislation regulating the sphere of intellectual
property.

Keywords: Commonly known trademarks, well-known trademarks, famous
trademarks, trademarks with reputation, legal protection, intellectual property, intellectual

property rights.
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