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Onanamyk 1O. 1O. IIpaBoBi Hac/IiIKU HeAOAEePKAHHA BUMOI 3aKOHY IIPO
HOTapiajbHe mNocBiTUueHHs npaBoumHy. — KgsamidikamiiiHa HaykoBa mpans Ha

IIpaBax pyKOIUCY.

HNucepranis Ha 3700yTTS HAyKOBOTO CTYymeHs JokTopa ¢inocodii 3a
cnemianphicTio 081 — IlpaBo. HaykoBo-mocminmHuii IHCTHUTYT NPUBAaTHOTO TpaBa i

nignpueMHUNTBa iMeH1 akageMika @. I. Bypuaka HATIpH Ykpaiau, Kuis, 2023.

Jluceprariis € caMOCTIMHOIO 1 3aBEPIIIEHOIO MPAICI0, METOIO KO € BUSBICHHS
Ta aHai3 npoOseM, 0 BUHUKAIOTh y 3B 43Ky 13 3aCTOCYBaHHSAM IPABOBUX HOPM, SK1
PETYNIOI0Th IIUBUILHO-TIPABOB1 HACHIIKY HEJOTPUMAHHS 3aKOHOJABYMX BHUMOT IIOJI0
HOTapilaJdbHOTO TIOCBIIUEHHSI MPABOYMHIB, a TaKOXK HAaIpalloBaHHS Ha OCHOBI
MPOBEACHOTO JTOCTIIKEHHSI PEKOMEHIalllil 3 yAOCKOHAJIEHHS HOPMATUBHO-TIPABOBUX
aKkTIB y c(epl NOCBIAUYBAIBHOI A1SUIbHOCTI HOTAP1yCiB.

VY pe3ynbTarti AucepTaniitHoro JOCIXKEHHS. OOIPYHTOBAHO, 1110 SIK IHTErpyBajbHA
dbopMa ynopsiAKyBaHHsSI MPAaBOBITHOCUH MK KOHTpareHTaMu, MpPaBOYMH € IUBLIBHO-
MIPABOBUM THCTPYMEHTOM OIIOCEPE/IKYBaHHS B3SITHUX Ha ce0e CTOpoHaMu 3000B’s13aHb 3a
JIOTOBOPOM 3apajiil JOCSTHEHHS Ti€i METH, 110 JETepMIHyBaJla BCTYI LIUX CYO’ €KTIB y
KOHKPETHI IHUBUIBHO-TIPaBOB1 BiAHOCHHH. [Ipu 11bOMY [10BEIEHO, IO OOCTaBUHH, SIKI
BUIUIMBAIOTh 31 3MICTY HOTapiajdbHO TMOCBIIYEHUX IMPABOYMHIB 3 OISy Ha CBOIKO
OKpeMY JTOCTOBIPHICTb, MalOThb OyTH BIJHECEH1 0 4uciia (PakTiB, 10 HE MOTPEOYIOThH
JIOKa3yBaHHS B CY/IOBOMY MPOBAIKEHHI.

Takox aprymMeHTOBaHO, 110 3a/Jisi YHUKHEHHS KOJIAICy CY0BOi CUCTEMHU MICIs
3aBEpIICHHS BITHU PO3IVISAJ CIpaB IIOAO KOHBAIIAALIl HEAIMCHUX MPABOYMHIB Ma€
OyTH BIJIHECEHO J0 KaTreropii crpaB OKPEeMOTo MPOBAIKEHHS 1, 32 YMOBU 3BEPHEHHS
BCIX CTOPIH JIOTOBOPY J0 CyAy MPOTATOM IIECTH MICSAIIIB IMICJsI CKACyBaHHS BOEHHOTO
CTaHy, IX MOXe OyTH PO3IISHYTO B CIIPOIIEHOMY (ITMCEMOBOMY) ITOPSIIIKY.

Y poGoti 00rpyHTOBaHO, IO MICAS 1 caMe B pe3yabTaTl HOTapiallbHOTO

MOCBIIUCHHS TPaBOYMHIB 3a0€3MEUYyeThCcsl HOBUM  piBEHb 1X UYMHHOCTI —



JIOCTOBIPHICTb, 1110 € BOAHOYAC JIETEPMIHAHTOM MPABOMIPHOCTI 3aiTHOTO MEXaHI3My
MPAaBOBOTO PETYIIOBaHHS, O€3yMOBHUM MIATBEPIKEHHSIM JTIACHOCTI HOPUIUIHUX
(akTiB Ta 3aIOPYKOI0 CTAOLIBHOCTI IIUBUILHOTO O0Ir'y 3arajioMm.

OkpiM 1bOTO, YCTAHOBJIEHO, 10 JAOCTOBIPHICTH MPABOYUHY, SIKA JOCATAETHCS
MIiCAsE Ta B pe3yJbTaTi HOTapiajdbHOTO IOCBIYEHHS, XapaKTEPHU3YEThCS TphOMa
BepUPIKAITHUMU KPUTEPISIMU

1) ocoOuCTICHUM, IO TIOJIATAE B HAJISKHIHN (hiKcallii HOTapiycoM MiHCHUX HaMipiB
CTOPIH MTPaBOYMHY Ta pO3’SICHEHHI M MIPaB Ta IOPUANIHUX HACTIAKIB TAKUX JT1i;

2) NepKaBHUIIBKHM, CYTHICTH SIKOTO BUPAXa€ThCs B OQIIIHHOMY HOTapialbHOMY
KOHTPOJI1 32 BIATIOBIIHICTIO MOCBITUYBAHUX YOl 10 BAMOI YHHHOI'O 3aKOHOJIABCTBA,;

3) aBTOpHM3AIlIfHAM, SKHH caMe Yepe3 BHKOHYBaHI HOTapiaroM IOCBIIIYBaJIbHI
(GyHKIIT MICTUTH 11eHTU(IKAIIMHANA CKIaTHUK MI0/I0 YYaCHUKIB KOHKPETHOT'O ITPABOYMHY.

Boanouac c@opMynboBaHO aBTOPCHKY KJacHQiKallil0o MPaBOBUX HACIIJIKIB
HEJOTPUMAHHS CTOPOHAMM TMPABOYMHY BUMOI IIOAO HOro HOTAapiaJIbHOTO
MOCBITUEHHS, a caMe: 1) 3araibHi IPaBOBI HACTIKH, 2) JOMAaTKOBI MPAaBOBI HACIIIIKH,
10, Y CBOIO Yepry, MOAUISIOTHCSA Ha MIIBUAM: a) OOMEXKYBaJbHI MPaBOBI HACIIIKH
(11e, 30Kpema, Taki MpoliecyalbHO-IIPABOBI HACIIIKH, SIK HEMOXJIUBICTh MOCHIIATUCS
Ha TOKa3HW CBIJIKIB Y CYIOBOMY IPOBA/DKCHHI), 0) 00TSKYBaJlbHI MPAaBOBI HACIIIKH
(3a SIKMX HA CTOPOHU TOKJIAAIOTHCS JIOATKOBI, HAIPHUKIIA] (iCKaIbHi, CAHKIIII).

3anporioHoBano jgonoBHuTH TyHKTOM 20) wactuHy 1 IloctanoBm KabGiHety
MinictpiB Ykpainu Big 28.02.2022 p. Ne 164 «Jlesixi muTaHHS HOTapiary B yMOBax
BOEHHOTO CTaHy» IMOJOKEHHSIM Takoro 3wmicTy: «1. Ha wyac nii BOoeHHOro crany
HOTapiycaM Cij TI03BOJUTU MOCBIAYYBATH HUTIOOHI JOTOBOPH 3a BIJICYTHOCTI ONHIET
31 CTOPIH 3a YMOBH, 110 BOHAa € BiHCbKOBOCIYxk0O0BIeM 30poiiHux Cui, CryxoOu
oesnekn, CmyxOu 30BHIIIHBOT PO3BIAKH, Jlep:KaBHOI MPUKOPJOHHOI CIIYXKOH,
VYrpaBniHHS JAepkaBHOI 0xOpoHH, HarioHanbHOI TBapaii, IHIIOTO YTBOPEHOTO
BIJIMOBIIHO 70 3aKOHIB YKpaiHU BIMCHKOBOro (hOpMYBaHHS, MOMIIEHCHKUM, 0COO0I0
PSAIOBOTO 1 HAYAIBHUIILKOTO CKJIAly CIY>KOU LHUBLILHOTO 3aXUCTY, JlepkaBHOTO OI0pO
pO3CIiayBaHb, JlepkaBHOI ~ KpPUMIHAJIbHO-BUKOHABYOI  CIYXKOH, 0c00010

Ha4aJbHMUIILKOTO  CKJany HarmioHambHOro  aHTHKOpyIIiiiHOTO  OMOpo,  bropo



E€KOHOMIYHOI Oe3meku abo TMpaIiBHUKOM 3aKJIaay OXOPOHHU 370pOB’s. 2. Y Takomy
pa3i 3asBa BICHKOBOCITY>KOOBIIS, MOTIIEHCHKOT0, 0COOU PSOBOTO M HAYaIbHUIIBKOTO
CKJIaJly CIY>KOM LMBIIBLHOTO 3axuCTy, Jlep:kaBHOro O0ropo po3ciiayBaHb, Jlep:xkaBHOT
KpUMIHAJbHO-BUKOHABYOI CIY>KO0M, 0COOM HavyalbHUIBKOTO ckiany HaiioHanbHOTO
aHTUKOpYILiHOTO Or0po, Bbropo exkoHOoMiuHOiI Oe3neku abo MpaliBHUKA 3aKIagy
OXOPOHHU 3/I0POB’Sl TPO HOTapialibHE IMOCBIAYEHHS MLIIOOHOTO JOTOBOPY, UIO
OJHOYACHO € MIATBEPIKEHHAM (DaKTy HaJlaHHS HUM 3TOJH IIOAO YCIX ICTOTHUX YMOB
JOTOBOpPY,  TOMAEThCS  Oe3MocepeTHboMy  KoMaHaupy  (KepiBHUKY),  SIKAM
3aCBIAYYETHCS CIPABXKHICTh MIANUCY Ha BIANOBIAHIA 3asB1 Ta 3a0e3mnedyeTbes ii
nepejada 10 BIAMOBIAHOT JEp:KaBHOI HOTaplalibHOI KOHTOPU YU POOOYOro Micus
MIPUBATHOTO HOTapiyca, Ky[au 1HIIa CTOPOHA JIOTOBOPY 3BEPHYIIACS 0COOUCTO.

BonHouac Oyno BIOCKOHAJ€HO pO3YMIHHS TOrO, LIO0 OCKUIBKM BU3HAaHHS
HEJIMCHUM OKPEMOi YaCTHUHU MPABOYMHY HE MPHU3BOIUTH J10 HEIIMNCHOCTI BCHOTO
MPaBOYMHY, TO M KOHBAJIi/allisl YaCTUHU HEAIMCHOrO MPAaBOYMHY HE MPU3BOIUTH IO
JTUHACHOCT1 BCHOTO MPABOYHHY.

Bbyno wHampanboBaHO aBTOPCHKY IMEpIOAM3AlI0 CTAHOBJICHHS Ta PO3BUTKY
IHCTUTYTY HOTapiajbHOIO TOCBIIYEHHS MPABOYMHIB, Y MeXaxX SKOi BUOKPEMIICHO:
a) mouatkoBuii nepiox (3 12 cr. mo 16 ct.); 0) dyumamiiamii nepiox (i3 16 ctT. 1o
1917 p.); B) pectpukmiitauii iepiox (3 1917 p. mo 1963 p.); r) obairatopHuii epiox (3
1963 p. — notenep).

CdopmynboBaHO BHCHOBOK TMPO OCOOJMBHN MiAXiA 3aKOHOMABI 0
BU3HAUYCHHS LIMBUILHO-MIPABOBUX HACHIIAKIB IIOJI0 BHUSBIECHUX HEIONIKIB 3MICTY YH
(hopmu 3aMoBiITIB K OJJHOCTOPOHHIX MPABOYMHIB, a CaMe:

1) koHBamigalis  HEMNOCBIJYCHHMX  HOTApiaJlbHO  3aIOBITIB  HEMOXKIHBA
(ocobmmBo 3 oy Ha 4. 2 cr. 220 1K Vkpainm), OCKUIBKH IIe CYNEpedHuTh camii
MPUPOAL ¥ CYTHOCTI 3aIOBITIB SIK OJJHOCTOPOHHIX MPaBOYMHIB, TPOTE 32 AHAJIOTIEIO Y
BHHATKOBUX BHUITaJIKaX MOXe OyTH 31iiicHeHa 3riHO 3 4. 2 cT. 219 IIK Vkpainu;

2) 3araJibHi ITUBUTBHO-TIPABOBI HACIIJIKHA HEJIOTPUMaHHS HOTapiajdbHOI (hopMu
MPaBOYMHIB JI0 3arOBITIB 3aCTOCOBYIOTHCS 3 OKPEMUMHU BUHSATKAMHU 1 HE 3aBXK]IU

00yMOBITIOIOTHCSI HEJIIMCHICTIO OCTaHHIX;



3) oKpeMi ITUBUIBHO-IIPABOBI HACIIKH HEBIAOBITHOCTI 3amoBiTy 3a (HOpPMOIO
Yl 3MICTOM BHMOTAaM 3aKOHOJABCTBAa HE MPUTaMaHHI I1HIIMM BHJaM IPAaBOYHHIB,
HOTapiajabHE MOCBIAUYCHHS AKUX HE BIIOYIOCS BCyleped BUMOTaM 3aKOHO/IABCTBA;

JlicTano moganbUIoro PO3BUTKY BU3HAYEHHS MOHSATTI «IUTFOOHUM JTIOTOBIp» SIK
IMBUILHO-TIPABOBOTO IHCTPYMEHTA CIMEHHO-IIPABOBOIO PETYIIOBaHHS MAailHOBUX
BITHOCUH MiX TOAPYXOKAM (y TOMY YHCIi KOJHIIHIM), IO € OCOOIMBHUM Pi3HOBHIOM
[MBUIHHO-TIPABOBUX YTOA O€30IJIaTHOTO THUITY, MPU3HAYEHUM JUIsl YCTAHOBJICHHS
PEXKUMY CIUIBHOT CYMICHOT, CIIUILHOT YaCTKOBOT Ta/4M MPUBATHOT BIACHOCTI HIOJ0 K
HAJICXKHOTO MOJIPYOKI0O MalHa 10 YKJIaJAeHHs HUTI00Y, Tak 1 HA0YTOro HUMHU 3r0fIoM 3a
Yac CIUIBHOTO MPOKUBAHHS OJHIEIO CIM €I0.

Konkpern3oBaHo yMOBHUBOAM WIOJO0 HEIOLUIBHOCTI 3ampoOBaPKCHHS B
IOpUJIMYHOMY Tyocapii (Ppa3eosioriyHOro 3BOPOTY «MICIE PO3TAIIYBaHHS» MO0
BU3HAYCHHS MICIIS 3HAXOKCHHS 0CcOOM 4YM il MaiHa (MOro Y4acTHHU) B KOHTEKCTI
HOTap1aJabHOTO MOCBIIYEHHS IPABOYUHY.

KurouoBi cjoBa: mnpaBoYMHHM, HEAIMCHICT, MPABOYMHY, HOTaplajbHE

MOCBITYEHHS TTPABOYMHY, JOTOBIP, 3000B’I3aHHS, HACTIAKA HEAIMCHOCTI TPAaBOYHHIB.
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The dissertation is an independent and completed work, the purpose of which is to
identify and analyze problems arising in connection with the application of legal norms
governing the civil consequences of non-compliance with legal requirements for
notarization of transactions, as well as development based on research recommendations

for improvement. regulations in the field of certification activities of notaries.



As a result of the dissertation research it is proved that the circumstances arising
from the content of notarized transactions by virtue of their separate authenticity should
be included among the facts that do not require proof in court proceedings.

It is also argued that in order to avoid the collapse of the judiciary after the war,
the validation of invalid transactions should be considered a separate case and -
subject to all parties to the court within six months after the lifting of martial law -
can be considered in a simplified (in writing).

The paper substantiates that after and as a result of notarization of transactions
a new level of their validity is provided - authenticity, which is also a determinant of
the legitimacy of the mechanism of legal regulation, unconditional confirmation of
legal facts and a guarantee of stability of civil circulation in general.

In addition, it was found that the authenticity of the transaction, which is achieved
after and as a result of notarization, is characterized by three verification criteria:

1) individualistic, which consists in the proper recording by the notary of the
real intentions of the parties to the transaction and explaining to them the rights and
legal consequences of such actions;

2) paternalistic, the essence of which is expressed in the official notarial control
over the compliance of certified agreements with the requirements of applicable law;

3) authorizational, which by virtue of the notarial functions performed by the
notary, includes an identification component for the participants in a particular transaction.

It is proposed to supplement part 1 with item 20) of the Resolution of the
Cabinet of Ministers of Ukraine of February 28, 2022 Ne 164 "Some issues of notary
in martial law" with the following provisions: «1. During the war and according to
the norms of the martial law, notaries should be allowed to certify marriage contracts
in the absence of one of the parties, provided that she is a member of the Armed
Forces, the Security Service, the Foreign Intelligence Service, the State Border Guard
Service, the State Guard, the National Guard, or another to the laws of Ukraine of
military formation, police officers, officers and officers of the Civil Protection
Service, the State Bureau of Investigation, the State Penitentiary Service, the officers

of the National Anti-Corruption Bureau, the Bureau of Economic Security or an



employee of a health care institution. 2. In this case, the application of a serviceman,
police officer, private and senior staff of the Civil Protection Service, the State
Bureau of Investigation, the State Penitentiary Service, the staff of the National Anti-
Corruption Bureau, the Economic Security Bureau or a health care employee for a
notarized marriage contract, which is also a confirmation of the fact that he agrees
with all the essential terms of the contract, submitted to the immediate commander
(manager), who certifies the authenticity of the signature on the application and
ensures its transfer to the relevant state notary office or private notary, where the
other party applied in person».

Along with this, the understanding was improved that since the invalidation of
a separate part of the transaction does not invalidate the entire transaction, the
convalidation of part of the invalid transaction does not lead to the validity of the
entire transaction.

The author's periodization of the formation and development of the institute of
notarization of deeds was developed, within which the following were identified:
a) inseptic period (from the times of Kievan Rus to the 16th century); b) the
foundation period (from the 16th century to 1917); c) the restriction period (from
1917 to 1963); d) the obligatory period (1963 - present).

The conclusion about the special approach of the legislator to definition of
civil-law consequences concerning the revealed shortcomings of the maintenance or
the form of wills as unilateral transactions is formulated, namely: 1) convalidation of
uncertified notarized wills is impossible (especially by virtue of Part 2 of Article 220
of the Civil Code of Ukraine), as it contradicts the very nature and essence of wills as
unilateral transactions, but by analogy in exceptional cases may be carried out under
Part 2 of Art. 219 of the Civil Code of Ukraine; 2) general civil consequences of non-
compliance with the notarial form of transactions to wills are applied with some
exceptions and are not always due to the invalidity of contracts; 3) certain civil law
consequences of non-compliance of the will in form or content with the requirements
of the law are not inherent in other types of transactions, notarization of which did

not occur contrary to the requirements of the law.



The definition of "marriage contract" as a civil law instrument of family law
regulation of property relations between spouses (including ex-spouses), which is a
special kind of civil law agreements of free type, designed to establish a joint partial
ownership and / or joint shared ownership, and / or private property in respect of both
the property belonging to the spouses before the marriage and the property acquired
by them later during the joint residence with one family. The conclusions about the
inexpediency of introducing the phraseological term "location™ in the legal glossary
to determine the location of a person or his property (its part) in the context of
notarization of the transaction are specified.

Key words: contracts, invalidity of contracts, notarization of contracts, form of

contracts, consequences of invalidity of contracts, obligations, contractual convalidation.
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