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VY crarTi npoaHanizoBaHO TEHACHIIIT Ta €Tall PO3BUTKY 3aKOHOJABCTBA MO0 OCKapKEHHsI PillieHb, il 4K
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MixxHapoaHWIN NakT NPO rPOMaasiHCHKI i Mo-
NiTnyHi NpaBa 1966 poky 3000B’A3YE KOXHY
nepxaBy 3abe3nedynTn BeCHAKiM 0cobi, npasa
i cBob6OoaM sKOi nopylieHo, epekTUBHUI 3a-
ciO MpaBOBOro 3axmMcTy, HaBiTb KOMM LE No-
pylleHHsa Oyno BYMHEeHe ocobamu, Lo aid-
nm gk ocobu odiuinHi (cT. 2) [1]. OgHum i3
Takmx 3acobiB € OCKapXXEeHHs pilleHb, O Ta
0e3aianbHOCTI OpraHiB A0CYA0BOro pPO3Chi-
JyBaHHSA Ta npokypopa. B Ykpaini npaktunka
TakOro OCKapXXeHHs € O0CUTb MOLUMPEHOLO.
Y 2014 poui npokypopu BMpilWnam mamxe 85
TUC. 3BEPHEHb Ha Aii Ta pileHHa chigunx [2].
36inbLUYETLCS KiIbKICTb CKapr Ha pilleHHs, aji
4y BGe3pmianbHiCTb cnig4oro abo npokypopa,
aKi posrnagalnTbea cygamu: akwo y 2002 p.
cygamm posrnsHyTo 4,5 TUC. Takux ckapr, TO
y 2007 p. — 20,3 Tuc., ay 2014 p. — noHapg
43 1uc. [3]. Take 30inblUEHHS KiNbKOCTI cKapr
MOSICHIOETbCS, 30Kpema, BignoBiAHUMKN 3Mi-
HaMKu 3aKOHOOABCTBA. 3 ypaxyBaHHSM LbOro
aHani3 3a3Ha4eHOro NUTaHHS € akTyaslbHUM.

Pi3Hi acrnekTn npaBOBOro iHCTUTYTY OCKap-
XEHHS pilleHb, i 4n 6e3aisanbHOCTi OpraHis
[0Cy00BOro po3cnigyBaHHA Ta Npokypopa 3a
yaciB He3aneXHOCTi YKpaiHu [gocnigxysanuv
€.1. bypaoons, .M. Banirypa, J1.B. laBpuniok,
I.B. os.tok, C.I". Fepacumenko, KO.M. Npolue-
Bon, I.I. Bapesa, O.B. KannHoscbknin, O.B. Ka-
nniHa, H.C. Kapnos, A.B. Kacymosa, [.I1. Kuc-
nexHko,0.B.Konapatbes, B.A.Kpontop,B.T.Ma-
napexnko, B.O. Haepoubkun, B.A. Hosi-
ko, B.O. TMonentowko, C.O. T[lweHiyko,
l0.B. CkpuniHa, A.B. CtoBba, A.P. TymaHsaHL,
N.0.Ypnanoea,l.B.®enotosa,J1.B.YepeuykiHa,

M.I. WaekyH, O.I'. Wwnno, A.l. AkoBuHeLUp,
O.l'. dHoBCcbKa Ta iH. Ane y iX A0CHIAKEHHSX
HEeOOoCTaTHbO BUCBIT/IEHO reHe3y 3a3Ha4YeHo-
ro nNpPaBOBOro IHCTUTYTY Y CyYacHin YkpaiHi.
TomMy MeTOK cTaTTi € 3’aCyBaHHA TeHOEHLUin
Ta eTaniB PO3BUTKY 3aKOHOOABCTBA He3asex-
HOi YKpaiHu Woa0 npaBa Ha OCKapPXEHHS pi-
LeHb, O 41 6e3mianbHOCTI opraHiB AoCyano-
BOr0O PO3ChiayBaHHA Ta NPOKypopa, NPakTUKm
3aCTOCYBaHHS LbOro 3aKkOHOOAaBCTBA.

B YkpaiHi 3a paggHCbKMX 4aciB A0 CTBOPEH-
HA y 1922 p. npoKkypaTypu CKapru Ha pilleH-
HA Ta Aii opraHiB O4OCyOOBOro po3chigyBaH-
HA BupiwyBanmca cygom. Y 1922-1927 pp.
OCKapXeHHs1 3piicHioBanoca abo [o cyay,
abo Npokypopy 3a PO3MOAifIoM iX KOMMETEH-
uii, a 3 1927 oo 1992 poky 3anuwiaBcsa nuiie
no3acyaoBui NOPALOK OCKapXeHHs [4].

3a yaciB He3anexHocTi YKpaiHM A0 iHCTUTYy-
TY OCKapXeHHS pilleHb i Ain opraHiB 4OCYL0-
BOro poO3ChigyBaHHs Ta NpoOKypopa HeoaHOo-
pasoBO BHOCUANCA 3MiHW, 9Ki BNpOBaauIn 1a
NMOCTYNOBO po3wwupioBanu chepy CyaoBOro
NnopsAKY OCKapPXEHHS.

15 rpyoHa 1992 p. oo KpumiHanbHO-Mpo-
LecyanbHOro Kogekcy YkpaiHu BHECEHO
3MiHM Ta nepegdayeHa MOXIMUBICTb CyAoO-
BOro MnOpsaKy OCKAPXEHHS1 OesdKMX pilleHb
opraHy Ai3HaHHS, cnigyoro Ta npokypopa [5]:
1) nepenbayeHa MOXNUBICTb OCKaPXEHHS J0
cygy NOCTaHOBWU MPO BiAMOBY B MOPYLUEHHI
KpUMiHanbHOi cnpasu. PaHiwe Taki noctaHo-
BW CNiA40ro Ta opraHy Ai3HaHHS MOoran 6yTn
OCKapXeHi TifbkM MPOKYypopy, a MNOCTaHOBU
NPOKypopa — BULLECTOSALLOMY MNPOKYPOPY.
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3MiHN CTOCyBanMcs TOro, WO Yy pasi He3roau
NMPOKypopa ckacyBaTu NOCTaHOBY MPO BiAMOBY
Yy NOPYLUEHHI KpMMiHaNbHOT CnpaBu ckapra Ha
L0 MOCTaHOBY nogaBsanacs oo cyay (ct. 99-1
KMK); 2) nepenbayeHa MOXIMBICTb OCKap-
XXEHHS 00 Cyay CaHKLUIT NpoKypopa Ha apeLwuT
(cT. 236-3 KI1K); 3) nepeabavyeHa MOXNMBICTb
OCKapXeHHs 00 cyay NMOCTaHOBM NPO 3aKpUT-
T4 KPUMIHANbHOT CNpaBun; Npu LbOMY B AEAKMNX
BMNagkax Oyna nepenbaveHa anbTepHaTMBA
OCKapXXEHHS Liei NOCTaHOBM MPOKypopy abo
0O cyay, a B Oesikux Bunagkax — rocifoB-
HICTb (MOoeTanHIiCTb) OCKapXEHHA crno4yartky
NpoKypopy, a noTiM A0 cyny. AnbTepHaTtuBHe
OCKapXeHHs nependaYyeHo y ABOX BMNaaKax:
a) nepepdavyeHa MOXIMBICTb OCKapPXXEHHS
MOCTaHOBM OpraHiB [AOi3HAHHSA MPO 3aKpUTTH
cnpaBun He TiNbKK NMPOKypopy, ane n Ao cyny
(cT. 110 KIK); 6) 9kWwo NpoKypop NpoBOAVB
nornepenHe CnigcTBO i 3akpuB cnpasy, TO
ocoba, BiAHOCHO AIKOi MPOBOAWIOCH CNiACTBO,
mMasia rnpaBO OCKapXWUTW L NOCTaHOBY B Ya-
CTUHI NigcTaB Ta MOTUBIB 3aKpUTTS CNpaBu He
TiNIbKN BULLECTOALLLOMY MNPOKYPOpPY, ane n go
cyay (4. 1 c1. 236 KI1K). NoeTanHe ockapxeH-
HA nepenbayeHo y Takux BMNagkax: a) aKuwo
NMpPoKypop 3anuine 6e3 3a40BOJNIEHHS cKapry
Ha MOCTaHOBY CMiAY0ro NPo 3akKpUTTA KPUMI-
HanbHOI CnpaBu, TO Ha L NOCTAHOBY MOXHa
Oyno nopgatm ckapry oo cyay (4. 5 ct. 215
KIK); 6) y pasi BigMOBM BULLLEECTOSALLONO NpO-
Kypopa ckacyBaTM MOCTAHOBY NignopsaKo-
BaHOro Npokypopa npo 3akpuTTa CnpaBu Us
nocTtaHoBa Morna OyTu OckapXeHa Ao cyay
(4. 2 cT. 236 KIIK).

Hosa KoHcTtuTtyuia YkpaiHn 1996 p. (cT. 55)
3aKkpinmna, Wo KOXHOMY rapaHTyeTbCH NpaBo
Ha OCKapXEHHS B Cyhi pilleHb, Aih 4yn 6es-
OISNbHOCTI OpraHiB Oep)aBHOiI Bagm, opra-
HiB MIiCLEBOro camMmoBpsaAyBaHHSA, NOCaA0BUX i
cny>x60Bux 0ocib. Lle KOHCTUTYLIiHE NONOXEH-
HS BU3HAYMNO MoAanbLUMA PO3BUTOK 3aKO-
HOOABCTBa Y HanpsaMKy PO3LIMPEHHS cdepun
Cy0OBOr0 OCKapXeHHs pilleHb, Oin 4n 6e3mi-
SNIbHOCTI OpraHiB AOCYO0BOro po3chigyBaHHs
Ta Npokypopa.

3akoHoM Big 13 cidyHa 2000 poky [6] oo-
noBHeHo KI1K Ta BCTaHOBMNEHO, L0 NOCTaHOBa
opraHy AisHaHHa abo cnigyoro Npo BiAMOBY
y 3acToCyBaHHi 3axoniB 6e3neku abo npo ix
ckacyBaHHS MOXe OyTu ockap)eHa A0 Bif-
MoBiAHOIro Npokypopa abo cyny, a aKWo Taka
MOCTaHOBa BMHECEHa MNPOKYPOPOM — OO0 BU-
LWEeCTOoALWOoro npokypopa abo cyny (ct. 52-5
KMK). A 3akoH Big 21 yepsHa 2001 poky [7]
3akpinuB HeobMexeHe anbTepPHATMBHE NPaBO
ockapxyBaTtu OO0 Ccydy Ail Ta NOCTaHOBU Op-
raHy Ai3HaHHS, a TakoX Aii cnigyoro ta npo-
Kypopa: 1) NonoXeHHs, Wo iCHyBanu paHiwe
OO0 OCKapXEHHA MPOKYpOopy 4in Ta nocTta-
HOB OpraHiB [Ai3HaHHA Ta cnigyoro, 3akoH
(4. 3 cT. 110, 4. 5 cT. 234, 4. 2 cT. 236 KI1K)

OOMOBHMB 3arajibHMM MOJIOXKEHHAM Npo Te,
Lo AiT opraHiB AizHaHHA, cnig4oro, npokypopa
MOXYTb OYyTM OCKap>XeHi oo cyny (6e3 BkasiB-
KN KOHKPETHUX Ain i 6e3 BkasiBkM Ha 0O0B’A3-
KOBe iX nonepenHe OCKapXXEHHS MPOKYpPopY,
a [in npokypopa — A0 BULLECTOSILLOIo rnpoky-
popa); 2) OoOaTKOBO 3aKOH BKa3aB PilLleHHS
opraHy Ai3HaHHs, CNigyoro ta Npokypopa, SKi
MOXYTb OyTK OcCKapXeHi Jo cyny 6e3 none-
pPenHbOro OCKapXeHHs MPoKypopy (BMLLECTO-
AWOMY MPOKYpPOpY): a) NnepeadayveHo, Wo nig-
O3pIOBaHMI Mae nNpaBO BMMaratu nepeBipku
NPOKYpPOpOoM abo cyaoM NpPaBOMIPHOCTI MOro
3aTpumMaHHsa (cT. 43-1 KIK); 6) noctaHoBM
opraHy Ai3HaHHs, Cnigyoro, nNpokypopa npo
BiAMOBY B MOPYLUEHHI KPUMiHaNbHOI Crpasu
Ta NpPO 3aKpUTTA KPUMIiHaNbHOT CrpaBu Te-
nep Mornm 6yTn OCKapXXeHi 00 cyay He Tinbkun
nicna OCKapXeHHsd uMx NOCTaHOB BiAMOBIA-
HOMY MNPOKYPOPY i 3a/NWEHHS MPOKYPOPOM
ckapr Ha uji noctaHoBu 06e3 3a[40BOJIEHHS.
Tenep ui NnocTtaHoOBM MOrAM GyTK OCKapXeHi
6e3nocepegHbO A0 cyay (cT. cT. 99-1, 215,
236-1, 236-5 KIK). Y pesynbTaTi umx 3MmiH
3aKOHOAABCTBA MPaKTMKa OCKApPXXEHHS Takmx
NnOCTaHOB [0 Cydy MOCTYNMOBO PO3LWMPIOBa-
nacq. Cygamm po3rnsiHyTo ckapr Ha nocTa-
HOBM MNPO BiAMOBY Yy MNOPYLUEHI KPUMiHANbHOI
cnpaen y 2003 p. — 4,5 tuc., a B 2012 p. —
13,3 Tuc., ckapr Ha 3akpuUTTa KPUMiHaNIbHUX
nposagxeHb y 2007 p. — 936, ay 2014 p. -
13,6 tnc. [3].

3 MEeTOK BCTAHOBJIEHHS CYOOBOr0 KOHTP-
ONII0 3a CTafield MNOopYyLIEeHHA KPWUMIHaNbHOI
cnpaen 14 rpyona 2006 poky KIK gonosHe-
HO cTatTio 236-7, gka nepegbdaymna npaso
OCKapXuTu OO cyay NOCTaHOBY OpraHy Ai-
3HaHHY, Cnigyoro, NpPokKypopa Npo MOPYLUEH-
HA KpuMiHanbHOI cnipaeu [8; 9]. MNpakTuka 3a-
CTOCYBaHHS Ui€Ei HOpMU Oyna MNOLWMPEHOIO, a
KiNbKiCTb TakMx CKapr NOCTynoBO 36inbLuyBa-
nacsa: y 2007 p. cygamun posrngHyto 9,6 Tuc.
Takmx ckapr, a B 2012 p. — 11,4 Tmc. [3].

Y HoBomMmy KpumiHanbHOMY npolecyab-
HOMy kogekci YkpaiHn 2012 p. 3abe3neyeH-
HA nNpaBa Ha OCKapPXEeHHs MnpoLuecyanbHUX
pilleHb, Airn 4 6e3nianbHOCTI BU3HAYEHO
OOHIEID i3 3aranbHUX 3acan KPUMIHANBHOIO
npoBamXeHHa (n. 17 4. 1 c1. 7, c1. 24 KIK),
BCTAHOBJIEHO BUAW pilleHb, Oiri Ta 6e3aianb-
HOCTI cnigyoro abo npokypopa, AKi MOXYTb
OyTK ockapxeHi, cy0’ekTn Ta NopsaaoK ockap-
>XXEHHS Mg, Yac AoCya0BOro po3CcnigyBaHHS.

Hoeuin KIMNK 2012 p. peryntoe B OCHOBHO-
MYy CYOOBWUI MOPSAOOK OCKapXEHHS pilleHb,
nirn Ta 6e3;ianbHOCTI cnig4yoro Ta MpoKypo-
pa. Y 3B’A3Ky i3 UMM € TBEpPIXEHHS Npo Te,
O MNOBHOBaXXHUM cCyb6’€KTOM po3rnagy Ta-
KMX CKapr BM3HA4YeHO HOBOIrO yyacHuKa Kpw-
MiHaNbHOIO MPOLLEeCY — CNia4Yoro cyaaro, i Ha
BioMiHy Big, nonepegHboro KIK HoeBuin KITK
2012 p. He nepeabavae iHCTUTYTY OCKaPXEH-
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HA Oin Ta 6e3ai9bHOCTI CNiaYoro NPOKypopy,
a npokypopa — BULLECTOSLLOMY MPOKYPOpY
[10].

LincHo, ymHHuM KIK 3aranbHuin npoue-
CyanbHUIA NOPSLAOK OCKapPXEHHS MpoKypopy
Ta BUPILLEHHST HUM CKapr Ha pilleHHd, aii Ta
0e3nianbHICTb CNig4Yoro CUCTEMHO He pery-
JOETBCA (KpiM OBOX BUMAOKIiB OCKapPXEHHS
MPOKYPOPY BULLOMO PiBHSA: a) OCKapPXEHHS
nigo3poBaHMM, 06BMHYBAYE€HMM, NOTEPNINUM
HEOOTPUMAaHHA PO3YMHMX CTPOKIB; 6) ockap-
XXEHHS CNigYMMm pilleHb, Oin Ta 6e3aia/1bHOCTI
npokypopa). Hosun KK cepen npas npoky-
popa (cT. 36) HaBiTb HE 3a3Hayvyae 3arasjibHe
nMpaBoO Ha PO3rnsd Taknux ckapr, xo4a dakTny-
HO Yy 2014 p. NpoKYypOpM BUPILLINAY TaKMUX CKapr
y 2 pas3u Oinblie, Hix cyau. eHepanbHUA
npokypop YkpaiHn 3060B’A3ye MNpPOKYypopiB
3abe3neunTn HeynepemkeHun Ta 00’€KTUB-
HWUI PO3rnsn, ckapr y4aCHUKIB KPUMiHaIbHOMO
NPOBaXEHHA Ha pilleHHs Ta Aji npauiBHUKIB
OopraHiB OOCyO0BOro po3chigyBaHH4, a y pasi
HaOXOOXXEeHHS 0O OpraHiB NpokypaTypu ckapr,
Yy S9KNUX OCKapXYTbCH PilleHHs, aii yn 6e3ai-
ANbHICTb cnig4oro abo Npokypopa, KpiMm Tux,
O BiOHECEeHi OO0 KOMMEeTeHLUii BULLECTOALLNX
MPOKYpOpPIB, PO3’ACHIOBATU CYyLOBUA MOPSAO0K
ockapxeHHsa [11, n. n. 11 ta 11.2].

KIMK 2012 p. 4iTKO He BU3HA4ae, AKi pPilleH-
HS, Oii 41 6e3nianbHICTb MOXYTb BYyTN Oockap-
>XXEHi 3a anbTepHATMBHMUM MPUHLXMNOM NPOKY-
popy abo A0 cnigyoro cynoai, a aki — Tinbku
no cnigyoro cynai. CtarTti 303—307 KIK pery-
JIIOK0Tb NOPSAOK OCKAPXEHHS CnigyoMy cyadi.
Ane 3i 3micTy iHWKx HopMm KIK B6avaeTbcs,
WO Aeski pilleHHs, aji Ta 6e3aianbHICTb cnia-
4Oro MOXYTb OyTM OCKapXeHi MpPOKypopy, a
nedki — BmecToawomy npokypopy. Ctocos-
HO OCKapXXEHH$N pilleHb, Oih Ta 6e3a0i91bHOCTI
cnipyoro Tta npokypopa Hopmu KIK moxHa
noainnTn Ha 4 rpynu, To6TO Ha HOPMU, SKi
nepenbavaloThb:

+ ockapXeHHs1 Npokypopy (abo Nnpokypopy
BULLOrO PIiBHSA);

+ OCKapXXeHH$ cnigyomy cynai;

* OCKapXeHH$N «B Mopsaky, nepenbdbayeHo-
My KIK» (6e3 BkaziBKM, KOMY KOHKPETHO);

* pilUEeHHs, 9Ki He MOXYTb OYTN OCKapXKEHi.

1) OckapxxeHHs1 npokypopy (abo rnpokypo-
Py BULLOro PiBHS) pilleHb, Oin i 6e3aianbHo-
CTi cnigyoro Ta npokypopa nependadvyaerbes
y Takmx BMnagkax: a) 4actmHa 6 ct. 284 KK
nepenbayae, WO MOCTaHOBa CRIJYOro npo
3aKpUTTS KPUMIHANIBHOIO NMPOBAaIKEHHS MOXe
OyTn ckacoBaHa NPOKYPOPOM 3a CKaprow 3a-
siIBHMKA abo NOTepninoro, AKWO Taka ckapra
nogaHa npotarom 10 OHIB 3 MOMEHTY OTpwu-
MaHHS HMMKM Konii noctaHoBw; 6) ctatta 308
KMNK perynioe npaBo Mnigo3ptoBaHOro, 06Bu-
HYBa4Y€HOro, NOTEPNISIOr0 OCKAPXUTU MPOKY-
pOpYy BULLOIO PIBHA HEOOTPUMAHHSA CigymMm,
MPOKYPOPOM PO3YMHUX CTPOKIB nNig 4ac Ao-

Cy[0BOr0 PO3CiAyBaHHSA; MPOKYPOP BULLOIO
piBHA 3000B’A3aHUI PO3rAsSHYTU CKapry npo-
Tarom 3 [OHIB nicng ii nogaHHea | B pasi Ha-
ABHOCTI nigcTtaB g4 ii 3a40BOMIEHHA HagaTw
BiANOBIAHOMY NPOKYpPOpPYy 0OOB’A3KOBI A/
BMKOHAHHSA BKa3iBKW LWOAO CTPOKIB BYNHEHHS
NEeBHUX MNPOUECyanbHUX Airh abo NPURHATTA
npouecyasnbHUX pilleHb; B) ckapra cnigyo-
ro Ha pPilleHHs, aito 4 6e3m;isnbHICTb Npo-
Kypopa NoOaeTbCsd MNPOKYPOPY BULLOIMO piB-
HS He nisHiwe 3 AHIB 3 MOMEHTY MPUNHATTS
ab0 BUYMHEHHSI OCKapXyBaHWUX PilLEHHS, aii 4m
0e3AaigNbHOCTI; MPOKYPOpP BULLOIMO PiBHA 30-
O0B’A3aHUN POIMNSAHYTU LIKO CKapry NpoTarom
3 OHIiB i HagicnaT CBOE PilLEHHS CligyoMy Ta
NPOKYPOpPY, PilIEHHs, Aig 4n 6e34ianbHICTb
SIKOro ockapyyBasnacsd. Y pasi 3a00BOJIEHHS
cKaprm npokKypop BMULLOrO pPiBHA Mae npaBo
30INCHUTM 3aMiHy OAHOrO MNPOKypopa Ha iH-
woro. PiweHHsa npokypopa BULWOIO PiBHA €
OCTaTO4YHMM | He nigngrae OCKapXeHHI0 00
cyay, iHWMX opradiB AepxxaBHOi Bnagu, ix no-
cafoBuUX 4M cnyxooBux ocid (cT. cT. 312-313
KIMK).

IHWi BMNaakyu OCKapXeHHs MNpOKypopy pi-
WeHb, Oi 4y 6espianbHocTi cnigdoro KMK He
3a3Havyae, xo4a MpaBO NpoKypopa po3rng-
[aTn ckapru Ha gjii cnigyoro o6ymMOBOETb-
Cs NOKNaOEeHOo Ha npokypaTtypy OYHKLUIED
HarnsQy 3a OOAEepXXaHHSIM 3aKOHIB opraHamu,
SKi NPOBOASATbL ONepaTMBHO-PO3LLYKOBY Oidb-
HiCTb, Oi3HAHHA, OOocyaoBe cniacTBo. PakTny-
HO MPOKYPOPW PO3rnsagatTb Ta BUPILLYIOTb HE
Tinbkn 3a3Ha4veHi y KMNK Tpun kaTteropii ckapr,
ane 1 ckapru Ha iHwi piweHHs, aji Ta 6e3ai-
ANbHICTb CNIOYUX.

3 ypaxyBaHHaM TOro, wo B KIK He Bpe-
rybOBaHO 3arasjibHU npougecyanbHUn nops-
[OK OCKapXeHHS Mpokypopy abo npokypopy
BULLOrO PIiBHSA pPillieHb, AOi Ta 6e34ia/bHOCTI
CNnigymx Ta MpOoOKypopiB AOUIIbHO A0MNOBHUTHU
cT. 36 KIMK BkaziBkOlO Ha npaBO MpPoOKypopa
po3rnggartu Ta BupiwlyBaTW Taki ckapru, a
Takox gonoBHUTM KIMK Hopmamu, aki 6 pe-
rynoBann 3arajsibHi NUTaHHA NOPSAKY OcKap-
XEHHSA MPOKYypopy (abo MNpoOKypopy BULLOIO
PiBHSA) pilleHb, AOin Ta 6e3nianbHOCTI Cnigyoro
ab0o NpoKypopa HUXYOro piBHA (SK Le 0yno 3a
KIMK 1960 p. cTOCOBHO OCKap>XeHHs i cnig-
4oro Ta npokypopa). MNpn ubomMy NiATPUMYEMO
npono3uuito H.C. KapnoBa, akumii NpoOnoHye
nependbaynTn NpaBo OCKapXyBaTy NPOKYPOPY
Oyab-9Ki pilleHHsa, aji Ta 6e3aianbHICTb cnig-
4Oro, a pileHHs, aji Ta 6e3aianbHICTb NPOKY-
popa — NPOKYpopy BULLOro piBHA [12, c. 25].
He npuMeHLyo4M 3HAYEHHS OCKapPXEeHHa Yy
CyO0BOMY MOPSAKY, BBAXaAEMO, LLO 0CODi He-
06XigHO HagaTn NpPaBO CaMOCTINHO BUPIiLLYBa-
TN NOPSAOK OCKAPXEHHS — OO0 NpOoKypopa uu
no cyay. Tum GinblLue, Wo po3rnsag, i BUpiLlIeH-
HSl cKapr NPOKYPOPOM € OifbLl onepaTUBHUM,
Hi>XX CyoOoM.
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2) 3a 3aranbHUM NpPaBUIOM MNOCTAHOBU
cnig4yoro, NpokKypopa OockapXykTbca 6e3no-
cepenHbo cnigyomy cynai. NMepenik Takmx pi-
weHb 3a3HadyeHo y cT. 303 KIK, nonoxeHHs
AKOI MpoaybnboBaHi B AEAKUX IHLWMX CTaTTAX.
3okpema cnigyomy cyafi MoxyTb OyTn ockap-
XKEHi: NOCTaHOBa MPO BiAMOBY Yy BU3HaAHHI MO-
Tepninum (4. 5 c1. 55 KI1K); noctaHoBa npo
BiAMOBY Yy 3a40BOJIEHHI KTONOTAaHHSA NPO MNpo-
BeAEHHS cnigymx (po3LyKoBUX) Ai, Hernac-
HUX chigyYnx (pos3wykoBux) ai (4. 3 c1. 93
KIK); noctaHoBa npo 3ynMHEHHS A0CYO0BOro
poacnigyBaHHs (4. 4 cT. 280 KIK) Towo.

3) Y pmeakmx Bmnagkax 3akOH 3aKpintoe
npaBoO OCKapXyBaTu pPilleHHs, Aii un 6e3ni-
ANbHICTb CNigY0ro Ta Npokypopa «B Nopsis-
Ky, nepenbadyeHomy KIIK» (6e3 BkasiBku,
KOMY — MPOKYpPOpPY, BULLECTOSALOMY MpPO-
Kypopy 4n cnigdyomy cyaai). Take 3aranbHe
npaBoO 3akoH nepenbayae Oong nigosptoBa-
HOro, OOBMHYBA4Ye€HOro, MOro 3axuCHUKa
Ta 3aKOHHOro npencTtaBHUKa, NOTEPNinoro,
Moro npencrtaBHMKa Ta 3akKOHHOro npeg-
CTaBHUKA, NpencTaBHWKA OPUONYHOI OCO-
Ou, WOA0 9KOi 3OiACHIOETLCSA MPOBAAXEHHS.
Kpim Toro, KIK Bkasye aeski nocTaHOBU, SKi
MOXYTb OYyTWU OCKapXeHi «y nopsaky, BCTa-
HoBneHomy KI1K»: nocTtaHoBa npoKkypopa
MPO 3aKpUTTS MPOBaAXEHHS WOAO0 PUOnY-
HOT 0coOu (4. 3 cT. 284); nocTaHOBa cNigyo-
ro, NpoKypopa npo 3akpuTTa KPUMIiHaNbHO-
ro npoBagXeHHs (4. 4 ct. 284 KIK).

4) Y 3aKOHi BU3HAY€EHI piLLIEeHHS, sIKi HEe MO-
XyTb OYyTV OCKapXXeHi — pilleHHs NpoKypopa
npo o06’egHaHHSA Y BUOINEHHA MaTepianiB oo-
Cyoo0BOro po3achnigysaHHs (4. 6 ct. 217 KI1K).

MoxHa cTBepOXyBaTH, WO OEAKi MONIOXEH-
HA KMK 2012 p. He y3roaXxyloTbCs i3 4eaKuMu
3arajibHUMM NMPaBoOBMMU NO3MLIAMU KOHCTU-
TyuinHoro Cyay YkpaiHu, aki BiH BUC/TOBUB LLE
nig yac gji craporo KrK 1960 p., ane gki €
aKkTyanbHMMK | CcbOrogHi. Hanpwknag, crar-
Ti 234 Ta 236 KMK 1960 p. He obmexyBanu
KOO Ai cnig4oro 1a npokypopa, gki Mornam
OyTK OCKapXeHi, a TakoX KO0 0cCib, aki Mmanu
MpaBO Ha Take OCKAPXEHHS. A MONOXEHHS
KK, aki yHemoxnmseniosann posrnsag cyoom
Ha cTagji 4ocynoBOro po3chigyBaHHA cKapr
Ha MOCTaHOBW Crigyoro Ta Npokypopa CTo-
COBHO MOpYLLUEHHS KpUMiHanbHOi cnpaBn KoH-
ctutyuinHun Cypg Ykpainm 30 ciuna 2003 poky
BM3HAB HeKOHCTUTYUiHUMK [13]. BBaxaemo,
wo Taka npasoBa MNo3uuiga KOHCTUTYLIMHOIro
Cyny YkpaiHu Ma€e nowupioBaTMCs Ha ockap-
XEHHS He TiSIbKM BKa3aHuX, ane n Oedakux iH-
LIMX MOCTaHOB.

HoBuin KIMNK 2012 p. neBHOWO MipoO Bpa-
XyBaB 3a3HayeHy npaBoBYy Mno3uuito KOHCTU-
TyuiriHoro Cyay VYkpaiHum, ane pegakuirHo
3pobumB Lie He 30BciM 4iTko. Ctatta 303 KK
BU3HAuYMna BNOM pilleHb, Airn Ta 6e3aianbHo-
CTi cnigyoro abo npokypopa, ki MOXyTb O6yTun

ocKapxKeHi nig 4ac gocynoBOro po3chigyBaH-
HSl, a TaKoX rnepenik ocib, ki MOXyTb 3A4jNC-
HIOBaTU Take OCKapXeHHs. AHani3 CBiguYnTb
npo Te, Wo y 4. 1 uiei ctaTTi: a) 0o 4iv cnigyo-
ro abo npokypopa, Wo NignsaraTb OCKapXeH-
HIO Ha OOCYOO0BOMY MPOBAAXEHHI, BiAHECEHO
TinbkK Oii Npu 3aCToCyBaHHI 3axoiB 6e3neku;
0) nepenbayeHo 7 BUAIB PileHb, AKi MOXYTb
OyTM OcCKapXeHi; B) He 0OMEeXeHO KO0 BU-
[iB npouecyanbHOoi 6e34is/1bHOCTi CNigyoro Ta
NpoKypopa, sika MoxXxe 0yTh ockapxXeHa.

barato HaykOBLiB 3BepTalOTb yBary Ha Te,
O Take oObMexeHHs Kofla OCKapXXyBaHUX pi-
LWeHb, A, 6e3aia1bHOCTI Ta Kona Cyb’eKTiB
ocKapXeHHs cynepedntb KoHcTuTyuii Ykpai-
HU. O.I'. dHoBCbka 3a3Havae, WO Take obme-
XEHHS1 NpaBa Ha OCKap)XEHHS He BignoBigae
OCHOBHUM nMosioXeHHAM KoHcTuTyuii  Ykpa-
iHN, € OBMEXEHHAM KOHCTUTYLMHUX MNpaB i
cBObOO rpomMansiH, a TakoX MepenoHo angd
[OoCTyny Ao npaBocyans. Tomy B HEOOXigHMX
BMNadKax MOXHa kepyBaTucd HopMamu KOH-
CTUTYULIT YKpaiHu, sKi € HopMaMKu npamMoi gii
[14, c. 646].

3 aHanigdy yactmH 1 1a 2 c1. 303 KIIK
I.B. TnoBlok pobuTb BUCHOBOK MPO Te, LU0 Y
4. 1 MaloTbCs Ha yBasi Ti pilleHHs, oii Ta 6e3-
OiNbHICTb, CKapryu Ha ¢Ki came po3arnisaa-
I0TbCS B OOCYO0BOMY MPOBAAXEHHI, OCKiSIbKU
OCKapXuTy B AOCYA0BOMY NPOBAAXEHHI MOX-
Ha 1 iHWi, KpiM nepeniyenux y 4. 1, oji, 6es-
LISNbHICTb, PILLEHHS cnigyoro Ta npokypopa
[15, c. 589]. Uen nornag € CAywHUM 3 Takmx
MipkyBaHb. YacTtmHa 1 c¢T. 303 KIK mictuth
nepesnik piweHb, Air 4y 6e3nianbLHOCTI cnig4vo-
ro abo npokypopa, ki MoXyTb OYTu ocKapxe-
HI Nig, 4ac ooCcynoBOro NPOBaAXEHHSs, Ta KO0
0cCib, 9ki MalTb NpaBo Ue 3pobuTn. A YacTuHa
2 ujei cTaTTi BCTAHOBNIOE, WO cKapry Ha iHLUi
pilleHHsa, Oii 4y 6e3gianbHicTb cnig4oro abo
NpPoKypopa He po3risaarTbcs Nig, Yac ocy-
[OBOro po3chifyBaHHS i MOXyTb OyTu npen-
MEeTOM pOo3rnsaay nig vyac nigrotoB4oro nposa-
D)KEHHS y cyai (TO6TO NpMNycKaeTbCs, WO Nig,
yac OOCYOOBOro po3chigyBaHHA MOXYTb OyTu
ckapru W Ha iHWi piweHHsa, oii Ta 6e3nians-
HiCTb). 3 ypaxyBaHHAM NONOXeEHb KOHCTUTYLIT
YKpaiHn nig, 4ac gocynoBOro po3chnigyBaH-
HA ocoba Mae npaBo OckapXyBaTh Oyab-sKi
pilleHHa, aii abo 6e3aianbHICTb cnigyoro Ta
NpoKypopa, ane Ha uin ctagii npouecy cyoom
pPO3rna4alTbCs He BCi ckapru, a auwe Ti, 9ki
3a3Ha4eHi y 4. 1 c1. 303 KIIK. IHwWi X ckapru
MaloTb OYTU PO3rNSAHYTI HA HACTYMHUX CTaOiax
npoLecy.

3 ypaxyBaHHSM 3a3Ha4YeHOro NPOMNOHYEMO
y 4. 1 c1. 303 KIK peueHHs «Ha gocynoBo-
MY MPOBAOXXEHHI MOXYTb BOYyTy OCKapXXeHi Taki
pilleHHs, AOji 4 6e3nianbHicTb cnigyoro abo
npoKypopa...» 3aMiHUTK Ha Take: «Ha nocyno-
BOMY MPOBAaXXEHHI pO3r/14at0TbCs CKapr Ha
Taki pileHHa, aii 4 6e3m;ianbHICTb cnigyoro

Bunyck 1. Tom 4. 2015



Mymom/lﬁ BicHUK XepCOHCBHKOI'O JeP:KaBHOI'0 YHiBEPCUTETY

abo npokypopa...». Toai 3 ypaxyBaHHAM Takoi
peakuii noriyHnm 6yae YMHHE MONOXKEHHS Y.
2 c1. 303 KIK npo Te, Wo «ckapru Ha iHLUi
pilleHHs, aii Yy 6e3nianbHICTb... He po3rnsaa-
I0TbCA Nif Yac AOCYO0BOro PO3ChigyBaHHS...».

9k 3a3HayeHOo BULLIE, Nig Yac AoCyaoBOro
pO3CniayBaHHSA CKapru Ha pilleHHs, aji Ta 6e3-
DisnbHICTb cnigyoro abo npokypopa B3arani
noaaloTbCs MPOKYPOPY, MPOKYPOPY BULLOIMO
piBHs abo cnigyomy cyani. Ane y ct. 303 KIK
HEe BKal3aHO, OO0 FKOro opraHy MOXyTb OyTw
OoCKap)eHi Ui pilleHHs, aji Ta 6e3aisbHICTb.
3i 3MIiCTy HACTYMHUX CTaTeN BUTIKaE, WO Take
OCKapPXeHHS 30iNCHIOETBCS OO0 CNigyoro cya-
ni. Tomy y ct. 303 KIMNK pouinbHo 3pobuTtn
BiANOBIOHE YTOYHEHHSI.

Posrnag cyoom ckapr Ha pilleHHs, aii yum
0e3nianbHiCTb Nig, Yac A0Cya0BOro po3criay-
BaHHSA 3MOIMCHIOETLCA 3a 0O0B’A3KOBOI yyacTi
ocobu, gka nogana ckapry, 4m ii 3axXncHuKa,
npeacTaBHMKa Ta Clig4yoro 4m npokypopa, pi-
LUEeHHS, AOii 4 6e3nianbHICTb S9KMX OCKapXy-
€TbCS. BiaCyTHICTb Cnigyoro 4m npokypopa He
€ nepeLwKono ang poarnaay ckapru (4. 3 CT.
306 KI1K). BoaHo4yac

eHepanbHUin Npokypop YkpaiHn 3060B’d-
3y€e MNPOKYpPOPIB Ta Cnigymx rnpokypartypu, pi-
LUEHHSA, AOii 4 6e3nianbHICTb 9KMX OCKapXy-
I0TbCS Y CYAOBOMY MOpPsSAKy, OpaTtu yyacTb
Yy pPO3rnsagi Takmx ckapr, a npu nNiarotoBLi
[0 y4acTi B CyLOBOMY 3acigaHHi BupilLlyBaTu
NMUTAHHA WOAO0 HAsIBHOCTI NigcTaB onsa cka-
CYBaHHS OCKap)XyBaHWX PilleHb CaMOCTIMHO
[11, n. 11.1]. Chnigumn 4n NPOKypOp MakTb
npaBO CaMOCTIMHO ckacyBaTu PilUEHHs, Npu-
MAHUTU AOitl0 Y1 6e3aisanbHICTb, AKi OCKapXy-
I0TbCS, a Ue TarHe 3a cob0i0 3aKpuUTTa NnpoBa-
I>kKeHHs 3a ckaproto (4. 2 ¢1. 305 KI1K).

Takum YMHOM, 3a 4aciB He3anexHocTi Ykpa-
iHM 3aKOHOOABCTBO MOCTYNOBO 3MiHIOBANOCS
Yy HanpsMKy pPO3LUMPEHHS chepn OCKapXXEHHS
y CyOOBOMY MOPSAKY pilWeHb, Oin Ta 6e3gi-
SMbHOCTI OpraHiB 4OCYO0BOro pPO3ChigyBaHHS
Ta npokypopa. Cno4yaTtky ui 3MiHM BCTaHOBU-
I MOXNMBICTb CYA0BOIr0 OCKaPXEHHS OEeAKNX
pilleHb OpraHiB OOCyO0BOro pPO3CiayBaHHS
Ta Npokypopa, a NOoTiM MNOCTYNOBO pPO3LUU-
proBanu npegMet Ta cdepy cygoBOro ockap-
XEeHHs. MoXHa BUaiNnUTK Taki etanu po3BUTKY
3aKOHO4ABCTBA LLOAO NpaBa Ha OCKapPXXEHHS
pilleHb, AOin 4 6e3nianbLHOCTI OpraHiB oocy-
[OBOro po3crigyBaHHS Ta NPOKypopa 3a Yyacis
He3aneXHOoCTi YkpaiHu:

1) 1992-1996 pp. — BBEOEHHSA efleMeHTIB
CyOOBOro nopsioky OCKapXeHHd: a) noetan-
HE OCKapXXEHHS pPilleHb CNOYaTKy MPOKypopy
(BMLLECTOSALLLOMY MNPOKYPOPY), a Mnicns uboro
OCKap>XXEHHS OesKuX pilleHb oo cyay; 6) anb-
TEPHATMBHE OCKaPXEHHS AeAKMX pPilleHb Npo-
Kypopy abo o cyay;

2) 1996-2012 pp. — nepenbdavyeHo Oe3y-
MOBHE asibTEPHATMBHE OCKaPXEHHS PILLEHb i

Oin opraHy AOi3HaHHSA Ta Cnig4yoro npokypopy
abo 0o cyay, a pilleHsb i git npokypopa — BU-
LLLEeCTOoSALOMY NPOKypopy abo Ao cyay;

3) i3 2012 poky — po3wWnpeHo npegmMeT
CYO0BOr0 OCKapXeHHsa: nepenbavyeHo ockap-
XEHHSI He TiNbkun pilleHb Ta ajn, ane n 6esni-
SASIHOCTI C/iAY0ro Ta rnpokypopa (3a oeakmmMmu
BUKJTIOHYEHHAMN).

Y pauHamiui 3MiH 3akOHOOABCTBa MOXHa
NMPOCTEXUTU NEBHi TeHOeHUii. 3a npeameTomMm
OCKapXeHHs 00 Cyay 3aKOHOL4ABCTBO nepen-
0ayasio OCKap>XXeHHs cnovyaTKy PillleHb OpraHis
[0CyOOBOro po3cCrigyBaHHA Ta MPOKypopa,
noTiM — iX [Oin i, HapewTi, — iXx 6e3ai9NbHOCTI.
3a rnopsigkoOM OCKapXEeHHS1 3aKOHOOaBCTBO
3MiHIOBaNOCH y PiBHUX Hanpsmax Ta nepenba-
yasio cnoYaTky noertarHe OCKap>XeHHs Mpoky-
popy Ta 40 cyay, a Mi3Hile — afbTepHaTUBHE
OocKapXeHHs npokypopy abo o cyny. 3a 06-
CSIrOM OCKapXXeHHs1 cnoyaTky nepenbdavanocs
OCKap>XXEHHs OeskMX pilleHb Ta Aji, noTiMm 06-
CSAr OCKap>XXeHHs NOCTYNOBO PO3LUMPUBCS A0
OCKap>XXeHHs byab-aKuX pilleHb, Oin Ta 6e3ni-
ASIbHOCTI OpraHiB JOCYO0BOro po3CcnigyBaHHs
Ta Npokypopa.
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