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VJIK 343.1

Ocapguuii Bosronumup IBanoBuny,

O0OKMOp IOPUOULHUX HAYK, npogecop,

3asidysau kagedpu npasocyoos

1OpuUdUUH020 paxyrememy Incmumymy ynpagninus ma mexuono2ii
Hepoicasrozco ynisepcumeny inghpacmpyxmypu ma mexHonozit,

M. Kuis, Ykpaina

AKICTb KPUMIHAJIBHOI'O 3AKOHY — BAJKJIMBA CKJIAJOBA
OXOPOHM IIPAB 1 CBOBO/J JIIOJUHHU

®dopmymoBanHs okpemux crateid KK Ykpainu BukiajgeHi Aemo cynepewinso,
iHKOM — 0e3 ypaxyBaHHS IOBHOIO MIpOIO TOJIOKEHb 1HIIUX HOPMATHBHO-TIPABOBHX
aKTiB, B CHJIy YOTO BOHH MOTPEOYIOTh KOPEryBaHb.

Jleramizanisi (BiTMUBaHHSA) /J0XOAiB, OJEPKAHUX 3JOYMHHUM MLJISXOM
(crarta 209 KK). B pamkax ct. 209 KK npo moxoan, komrtu abo iHIIe MaiHO, SKi
JICTATI3yIOThCsI, CKa3aHO, [0 BOHHU: OJIEpP)KaHI 3J0YMHHHUM IIUISXOM; BHACIIJIOK
BUYMHEHHS CYCHUIBHO HEOE3MeYHOro MPOTHIPABHOTO  JiSIHHSA;, HE3aKOHHOTO
MOXOJPKCHHSI.

B IMpumitmi x mo cr. 209 KK HaBogWThCS BU3HAYCHHSA IIUIIE TOHSATTS
«cycminbHO Hebe3neuHe MPOTHUNpaBHE [isSHHSA, [0 T[epeayBaio Jeramisarii
(BigMuBaHHIO) A0XoxAiB». OnHAaK, B IIbOMY BHM3HAYCHHI OJHOYACHO WICTHCS 1 MPO
TUSTHHS, 1 PO 37I0YMH.

3ayBakumo, mo B 1. 16 cr. 1 3V Bin 14.X. 2014 p. «IIpo 3amobiranns Ta
MPOTHJIII0 Jieraiizamii (BiIMUBaHHIO) JOXOIB, OJIEP)KAHUX 3JIOUMHHUM IUIAXOM,
(hiHaHCYBaHHIO Tepopu3My Ta ()iHAHCYBaHHIO PO3MOBCIOKEHHsSI 30p0i MacoBOTO
3HUILEHHS» JO0XO/H, OJIepKaHi 3JIOYMHHUM MUISXOM, BHU3HAYAIOTHCS SIK OY/b-sKa
BUT'0/1a, O/IEp>KaHa BHACIIIOK BUMHEHHS CYCIIJIbHO HEOE3MEYHOTO JisTHHS.

He3akonne 30arauenns (ct. 368-2 KK). Bkasika B aucno3wuiiii ct. 368-2 KK
VYkpainu Ha HaOyTTSl aKTUBIB caMe y BIIACHICTh MOXKE TIOPOKYBATH CIPUHHATTSI, IO
ocoba, YNOBHOBaXGHA Ha BHKOHaHHA (yHKIIH JepxkaBu ab0 MiCIEBOTO
CaMOBpSIyBaHHs, TaKUMHU aKTHBaMH Ha 3aKOHHUX IIiJicTaBaX MOXKE OJHOYACHO i
BOJIO/IITH, 1 KOPUCTYBATHUCh, 1 POIIOPSHKATHCH.

Ane x 3rigHo cr. 328 LK VYkpainu, mpaBo BiIacHOCTI HaOyBaeTbCsl Ha
mificTaBax, M0 He 3a00pOHEHI 3aKOHOM, 30KpeMa, i3 mpaBouuHiB. [IpaBo BiIacHOCTI
BBKAETHCA HAOYTUM TPAaBOMIPHO, SKIIO iHIIE MPSAMO HE BUIUIMBAE i3 3aKOHY abo
HE3aKOHHICTh HAOYTTS TpaBa BIACHOCTI HE BCTAHOBIICHA CYJIOM.

3 1bOro BUXOAMTS, IO 0c00a, YIIOBHOBa)KEHA HA BUKOHAHHS (YHKLIN Aep:KaBU
abo MICIIEBOTO CaMOBDPSAIYBaHHs, BHACIIIOK HE3aKOHHOTrO 30aradeHHs He HaOyBae
IIPaBO BJIACHOCTI Ha akTUBHU. Taka 0co0a BHAC/IIOK BUMHEHHS I[LOTO 3JI0YMHY JIHCHO
MoOJKe 30arauyBaTHCs 1 AIMICHO MOKE 1 BOJIOZITH, 1 KOPHUCTYBATHUCh, 1 PO3NOPSAIHKATHCD
aKTHUBaMH, aJie He3aKOHHO!

B npomy 3B’s3Ky BBaXKaiiu 0 3a IOIIbHE 200 BHJIYYUTH 3 JUCIIO3HMIIT CT. 368-2
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KK Vkpainu Bka3iBKy Ha HaOyTTsl aKTHBIB came Yy BJIACHICTH, 1 3a3HAYUTH, ILO
Taki akTUBH HaOyBalOTHCS B HE3aKOHHE BOJIOAIHHS, KOPHCTYBAHHS, PO3MOPSIKCHHS,
a00 x BUKIAacTH Aucno3uIiio 4. ¢T. 368-2 KK Ykpainu B pycmi ct. 20 Konsenmii OOH
[IpoTtu xopymuii.

[IpoGemMunMu € 1 TUTaHHS (QOPMYITIOBAHHS: MOMEHTY 3aKiHUEHHS HE3aKOHHE
30araueHHs y Apyrid Qopmi mposiBy — mepemada oco00l0, YIOBHOBOKEHOK Ha
BUKOHAHHS (YHKIIH IepkaBu a00 MICHEBOTO CAMOBDPSIyBaHHA aKTHBIB y 3HAUHOMY
pO3Mipi, 3aKOHHICTH MIACTaB HAOYTTS SKUX HE MiATBEPIKEHO JOKa3aMH, Oymb-sSKil
iHIIIH 0co0i (Kou BiIOYBaeTbCs Tepenaya JIMIIe YaCTHHU TaKUX aKTHBIB); cy0’eKkTa
3MMOYWHY — B YAaCTHHI CHIBBITHOIIEHHS 3MICTy CJIOBOCHOJYYEHb: «0co0a,
YIIOBHOBa)KEHA Ha BUKOHAHHA (YHKUIH Aep:kaBu abo MICIEBOTO CaMOBPSIYBaHHSI»,
«cimyx00Ba ocoba, sika 3aiiMae BiIOBifajdbHEe CTAHOBHUILE» Ta «CIy)O0Ba ocola, sika
3aiiMae 0cO0JIMBO BiIOBINAILHE CTAHOBUIIIEY.

3JicHa HemoKopa BUMOraM ajJiMiHicTpanii yCTAHOBM BUKOHAHHS NMOKAPaHb
(ct. 391 KK). B crarTi nepen6aveHa BiIOBIJAIBHICTE 32 3TICHY HEMOKOPY 3aKOHHUM
BAMOTaM aJMiHICTpalii ycTaHOBM BHKOHAHHS TNOKapaHb a00 iHOIy MPOTHIIIO
aJMiHicTpamii y 3akoHHOMY 3iHCHeHHi 11 QyHKIil 0coboro, sika BiOyBae moKapaHHs
y BUi 0OMeXeHHS BOJIi ab0 y BHII MO30aBICHHS BOJI, AKIIO 151 0c00a 3a MOPYIIeHHS
BUMOT' PEXHUMY BiIOyBaHHs TOKapaHHs Oysa MifJaHa MPOTATOM POKY CTSATHEHHIO Y
BHJ TIEpPEBENCHHS [0 TPUMIMICHHS KaMEpPHOTO THUMY (OAMHOYHOI KamepH) abo
MEPEeBOMIIACH HA OLITBII CYyBOPHI peXHM BiOYBaHHS TIOKapaHHS.

B Toti e yac, BignosigHo 10 4. 1 ct. 68 KBK, 10 3acymkenux 10 oOMexeHHs
BOJIi, SIKI TIOPYUIYIOTH TPYJAOBY MUCIHILIIHY 1 BCTAHOBIIEHWH TMOPSAIOK BigOyBaHHS
MOKapaHHs, aJMiHICTpaIlisl BUPABHOTO IIEHTPY HE MOXKE 3aCTOCOBYBATH TaKi 3aXOJH
CTSITHEHHS SIK NEPEBEICHHS A0 NPUMIILEHHS KaMEpHOTO THUITy (OIMHOYHOI KamepH)
a00 mepeBeIcHHs Ha OiIbIII CyBOPHIA PEKUM BiZIOyBaHHS TOKAPAHHS.

Otxe, ocoba, sika BifOyBa€ MOKapaHHsS y BHJI OOMEXEHHs BOJNi, Cy0’€KTOM
3II0YMHY, BiJOBIIABHICT 32 BAMHEHHS K0T mependadeHa ct. 391 KK, He €.

Hloxo o0AHO3HAYHOrO PO3YMiHHA K0JAa MOTEPHNLIMX B 3J0YMHAX,
BiiMoOBinaNbHICTHL 32 BUMHEHHs IKMX NepeadadeHa ct. cT. 376-379 KK. Hapoani
3aciiaTelni i MPUCSHXKHI € CYAIsIMU T Yac po3risimy 1 BupimeHHs cmpaB. Ha Hux
MOIIMPIOIOTHCST TapaHTil HE3aJEeKHOCTI 1 HEJOTOPKAHHOCTI CYIJIIB, YCTaHOBIEHI
3aKOHOM, Ha 4ac BUKOHAHHS HUMH OOOB’S3KIB 13 3ailicHeHHs mpaBocyans. OnHak, B
mucniosunii ¢r. 376 KK BkaziBku Ha HapOJIHUX 3acijiaTeNiB 1 MPUCSHKHUX HEMae, Ha
BiIMIHY Bix mucnosuitiid cr. ct. 377, 378, 379 KK. Iligxix 1momo KpuUMiHaJIbHO-
MIPaBOBO1 OXOpOHH Mae OyTH oauH — abo k B cT. 376 KK Taky BkaziBKy 3pobutu, abo
B cT. cT. 377, 378, 379 KK — BuimyunTH.

3aBiqomMo HenmpaBaMBe NOBIAOMJICHHS PO BYMHEHHA 3JI0YUHY, TOCAHAHE i3
IITYYHAM CTBOPEHHSAIM  J0Ka3iB oO0BuHyBaueHHs1 (4. 2 cr. 383 KK). [lna
PO3YMIHHS 3MICTy IIi€i KpHUMiHAJIBHO-IIPABOBOI 3a00POHM BBAYKAEMO JOILLIBHUM
3BepHeHHs g0 cioBHuUKiB, KIIK, TeopetnuHux m0poOOK  MpOLECYaiCTiB.
ETuMonoriune 3HAUCHHS TEPMIHY «wmyunutly — CXOKUH Ha CIpaBXXHIH; HAJyMaHUH,
BUTragaHui, HecnpavxkHild [1, c. 834]. TepMmiH «cTBOprOBaTH» — O3HAa4a€, 30KpeMa:
JaBaTW >KUTTS, ICHyBaHHA dYoMy-HeOyab, (opmyBaTtH 1m10-HeOyab; TBOPUTH;
OpraHi30ByBaTH IIOCH, OyTH MPUYMHOK BHHUKHEHHS 4Yoroch [2, c. 421]. Tepmin
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«O0okaz» — He3amepeyHHid 1oBifg abo ¢axT, AKUH MiATBEPIDKYE iCTUHHICTH 4YOTO-
HeOy/lb; MIATBEPIKEHHS, apTyMEHT; TIpeaMeT a0o o0CTaBHHA, SKi CBIiTYATh MPO YHIO-
HeOynp mpoBuHYy, BUSAB [3, c¢. 578]. OTke, 3 €TUMOJNOTIYHMX IIO3WINH IITYYHE
CTBOPEHHS J0Ka3iB 0OBHHYBAa4YCHHS MOJISIra€ B TOMY, 10 0coba yMUCHO (anbcudikye
JIOKa3W BYMHEHHS IHIIOI0 0COOOI0 3II0YMHY (HANPHUKIIAA, BUTOTOBIISE TaKi JOKa3W Ta
HAJICWJIAE IX 10 MPaBOOXOPOHHOTO OpraHy; MiJKUAAE TaKi AOKa3W B OFAT, CYMKY,
JKUTIIO, 32 MicleM poOOoTH iHIIO! ocobm abo pedi, 32 SKUMH MOXKHA 1eHTA(]IKYBaTH
0co0y, — Ha MicIie IO/ 37I0YHHY).

Ity4yne cTBOpeHHsI IOKa3iB OOBMHYBau€HHS MOKE BigOyBaTUCh W 1HIIUM
nusxoM. CkakiMo, ocoba BHKOPHUCTOBYE — SIKyCh MO0, IO Maja Micie, B
HECTIPUATIMBOMY JJIsl 1HIIOT 0COOM KOHTEKCTI, IO «3B’53y€» TaKy 0co0y 13 BUMHEHUM
37I0YMHOM.

3aKkoHO1aBYE BU3HAYCHHS MTOHATTS «IOKa3M» Jemo iHme. Biamosiano 1o cr. 84
KIIK, «doxazamu B KpUMIHAIBHOMY TNPOBAIKCHHI € (DakmuuHi OaHi, OMPUMAHI
nepeodbayeHomy yum KOOeKcoM NopadKy, Ha TMIiACTaBl SKUX CIITYHA, TPOKYpOp,
CIITYUM Cymas 1 CyJl BCTAHOBJIIOKOTh HAsBHICTh YM BiJICYTHICTh (haKTiB Ta 0OCTaBUH,
1[I0 MalOTh 3HAYEHHS ISl KPUMiHAILHOTO TPOBAPKEHHS Ta MiJUIATal0Th JI0Ka3yBaHHIO.
Ilpoyecyanohumu Odicepenamu 0okasié € TOKa3aHHS, PEYOBI JIOKa3W, JOKYMEHTH,
BUCHOBKH €KCTIEPTiB».

B Teopii kxpuMiHaTBHOTO MPOIECY HAsBHI KilbKa BH3HAYEHBb MOHATTS JOKAa3iB.
l'onoBHUM 9WMHOM PO30IKHOCTI Y WX BU3HAYEHHSIM CTOCYIOTHCS TOTO — BH3HABATH
Jnokazamu: (akTHuHiI AaHi; ud (aKTUYHI JaHi Ta JoKepena, 3 SKUX 4YepHaroThes I
thaxktruni nmaui. e B apyriit monoBuHi XX cromiTTs Oyna 3asBiIeHA MO3MIIIS, 3TiTHO
SKOT 3BOJAMTH JOKa3W B KpUMIHAJBHIN copasi Juie 10 (akTHYHUX AaHUX HE MOXKE
OyTH BHU3HaHO mpaBWIbHUM. Ha oOrpyHTYBaHHS 1€l mo3uilii 3a3Ha4anock, 30KpemMa,
HacTymnHe. [lepue. JIokazoBe 3HaUEHHS MOXYTh MAaTH JIUIIE Taki (aKTWYHI JaHi, sKi
OTpPHMaHi 3 TOYHO Ta BUYECPITHO HA3BaHUX B 3aKOHI JDKepell. 3HAYHUTh — 11038 TAKUMH
JpKepeslaMy HeMae 1 OyTH He Moxke (PaKTHYHUX JTaHUX, [0 MAIOTh JJOKAa30BE 3HAYECHHS.
lpyee. TIpo HEeMOXIHUBICTh (B CHIIy 00’€KTHMBHHMX BJACTHBOCTCH B KpUMIHAJIbHIN
CTpaBi) BIJIOKPEMHTH JKepena BiJi (aKTUYHUX JAaHUX CBITYUTH Ta O0OCTaBHHA, IO B
YHUCII JDKepeN JI0Ka3iB 3aKOHOJABEeIlb Ha3MBa€ pEYOBi JIOKa3H. Buxoauth, 110
JOKEPEJIOM PEUYOBMX JIOKa3iB € cami pedyoBi JOKa3W. | SKIO He BKIIIOYATH B MOHSATTS
JIOKa3iB mopsia 3 (aKTUYHUMHU JAHUMH IIe i iX JpKepen, TO HaBeJCHE IOJOKEHHS
3aKkonHy Oye HenoriuuuMm [4, ¢. 97-98].

B 1inioMy mo3wirist JoriuHa i HE MOTOAMTUCH 3 HEIO, B MPHUHIIMII, HE MOXHA.
OpnHak, 3BEpHEMO YBary Ha Take.

3rigHo 4. 2 c1. 84 KIIK, npouecyaisHUMH pKEpeiaMHu J0Ka3iB € MMOoKa3aHHS,
PEUOBi JOKa3M, JOKYMEHTH, BUCHOBKH €KCIEPTIB (ILl€ MOJIOKEHHS YMHHOTO 3aKOHY
(hakTUYHO HE 3MIHWIIOCH, TIOPIBHSIHO 3 TIONEpenHIM 3aKOHOM). [loromKyrouncs 3 TuMm,
10 J/DKEPEJIOM PEUOBHX JOKa3iB € caMi PeUoBi JOKA3H, IMOTOJUTHCH, 110 1 OCTaHHI
npolecyailbHi JpKepela € OJHOYacHO 1 JloKa3amMu, MU He MoxkeMmo. Hasememo
apryMeHTH.

1. Cnouatky 3’MCyeMO, IO MPEACTaBISIFOTH cO00I0 (akTWuHi naHi. B 3akoHi
BU3HAUEHHS LBOTO IOHATTS HeMmae. B Teopii KpUMiHAJIBHOIO MpPOLECYy 3 LBOro
NPUBOJy €IWHOI JYMKH TaKOX HeMae. 3a3HavaeTbcs, MO (AKTHUYHUMU JaHUMH
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BU3HAIOTH: JIaHi PO (akTH MUHYJIOT0; TIAbKH (DaKkTH; 1aHi Mpo (akTH Ta BCTAHOBJICHI
daktu [5, c. 115].

Mu noziiseMo MO3MIIi0, 3TiAHO K0T GaKTHYHUMH JAaHUMHU €: JaHi npo (GakTh
Ta BcTaHOBJEHi (akTH. OOrpyHTOBYIOUH 11, 3a3HAYMMO HACTYIIHE.

dakt — 1e aiicHa, HEBUTajaHa MOM;IsA, MIWCHE SBHINE, T€, IO CTaJOCH,
BinOyNocs HacmpaBni; Te, IO € MaTepiaJioM Ajs NMEeBHUX BUCHOBKIB 1 BiAMOBigae
00’€KTHBHIN MIACHOCTI; peaspHICTh, [IHCHICTH, T€, MO0 OO0 €KTHBHO ICHYE;
He3zamnepeuHa pid [6, c¢. 644]. Iloxis, mo cramacs, BUKINKAE 3MIiHA B 00’ €KTHBHIM
niicocti. Hampuknaza, npu BOMBCTBI — MOSIBY Tpyma, 3HapsAs BOMBCTBA TOIIO.
CrpuitHATTS TOAil BiAOYBa€ThCA, CKaXKIMO, OTPHUMaHHAM iHQopmamii mpo Hel,
OTPUMAHHSM MPEIMETIB (peueii), o CBi4aTh Mpo nofito. Takum unHOM, iHGOpMaITis
npo TOAiro, cami oTpuMaHi mpeameTu (pedi) € (aKkTHYHUM CBiJUEHHSM MOJii, IO
BimOymnach. IHakme kaxkydw, QaktuaHumMu maHnumMu. Orxe, (akThyHi maHi — 1e
CBIIYEHHSI MPO MOJil0, MO BiAOynach, OTpUMYyBaHi SIK iH(OpMalis Ta/4u pearbHO
icHyroui ipeameTH (pedi).

2. SIKIo peyoBi JI0Ka3u caMi 1o co0i CBiYaTh MPO MO0, M0 CTanacs, TO 1HIII
3 HaBEJCHMX B 3aKOHI MpoIEeCyalbHUX JDKEpeN JO0Ka3iB, — Hi. AJDKe JpKepeno, B
KOHTEKCTI JOCHI)KyBaHOI MpoOIemMu, — Te, M0 JIa€ TOYaTOK YOMY-HeOy/b, 3BiIKH
MOCTAE, YEPIAEThCS IIOCh; 3BIIKU JMOBIAYIOTHCA MpO M0-HEOynb [7, ¢. 536]. OTxke,
MOKa3aHHA, JOKyMEHTH, BUCHOBKH EKCIIEPTIB € JIMILIE KEpenaMu AO0Ka3iB, 3 SKUX 1
YeprnarThes PakTH4HI MaHi (CBIIYEHHS MPO TOil0), a He moka3amu. o oTpumyroTs
3 [MOKa3aHb SIK 3 JpKepena aokasis? [lix yac jonuty migo3proBaHOro, 0OBUHYBauEHOTO,
CBiJIKa, TOTEPIIIOT0, EKCIepTa IIOAO0 BIIOMHX iM OOCTaBHH y KPHUMIHAJIEHOMY
MPOBAKCHHI, 10 MAalOTh 3HAYCHHS I [BOTO KPHUMIHAILHOTO MPOBaKEHHS,
OTPUMYIOTh BIIOMOCTI TIPO Iie, SIKi HaaroThCs B YCHINA a00 muchMoBiit ¢opmi (4. 1 cr.
95 KIIK). [ammmu cioBamu — indopmartito [8, ¢. 315], m1o i € pakTHIHUMH TaHUMH.

JIOKyMEHTH BH3HAIOThCS PEYOBHUMH JOKa3aMH, SKIIO BOHH MICTSTh O3HAaKH,
3a3HaueHi B 4. 1 ct. 98 KIIK.

BurcHOBOK ekcriepTa — 1ie JJOKJIaJHH OIUC MPOBEACHUX EKCIIEPTOM JIOCHIPKEHb
Ta 3po0JieH] 3a 1X pe3ysibTaTaMH BUCHOBKH, OOTPYHTOBaHI BIJIIOBiJII Ha 3alUTaHHSI,
MOCTaBJIEHI 0CO00I0, sKa 3ajly4uia ekcrepra, abo ClHiIYMM CYyAJCI0 YU CYIOM, IO
nopy4uB niposenenHs excneptusu (4. 1 cr. 101 KIIK).

I 3 BUCHOBKY ekcIiepTa, 1 3 JOKYMEHTIB, y BUNIAJIKaX, KOJIX BOHU HE € PEYOBUMHU
JI0Ka3aMH, TaKOXK OTPUMYIOTh iH(opMallito npo noiro. Cami )X BUCHOBKH €KCIIepTa Ta
JOKYMEHTH, Y BUIAJKaX, KOJIM BOHH HE € PEUOBHUMH JIOKA3aMH, JIMIIE MICTATh TaKy
iH(opMartito, TOOTO € HOCISIMHU, JKEpETaMU JI0Ka3iB, a HE CAMUMH JJOKa3aMH.

[oBepratourick 10 3’sicyBaHHS 3MicTy Takoi KBamiikyrodoi oOCTaBUHH
3JI0YMHY SIK «IITYYHE CTBOPEHHS JOKa3iB OOBHHYBAadCHHS», aKLUEHTYEMO YBary Ha
HACTYITHOMY.

Hokazamu B KIIK BH3HaHO He OyIb-iki (DakTHUHI JaHi, a caMe «OMPUMAHI Y
nepeobaueromy yum xooexkcom nopaoxy». 3rimno cr. 93 KIIK, 30upanns nokasis
3IIIACHIOETHCSI CTOpOHAMHU KPUMiHAIBHOTO MIPOBAJKEHHS, MOTEPITLINM,
MPEICTaBHUKOM IOPUAMYHOI 0COOM, LIOAO SIKOi 3AIMCHIOETHCS IMPOBAKEHHS, Yy
nopsizaky, nepeadaueHomy KITK.
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3Baxkaroun Ha BukiageHe (Bumoru crt. cT. 84, 93 KIIK), MmoxkHa cTBepaKyBaTH,
mo Bxure B cT. 383 KK CJI0BOCHONYYEHHS «IITYyYHE CTBOPEHHS JOKa3iB
O0OBHHYBAuCHHS» JCIIO HE KOPEKTHE. AJDKe I0Ka3W IMOBHHHI OyTH OTpHUMaHi B
nepenoaueHomy KIIK nopsaky: wwisixom nposedenns ciiguux (po3UIyKOBUX) JiH Ta
HETJIACHUX CIiAunX (PO3IIYKOBUX) HiM; eumpeOyeanHs ma OompumMarHs Bill OpraHiB
JiepKaBHOI BIaIH, OPraHiB MiICHEBOTO CaMOBPSIyBaHHs, MiJIPUEMCTB, YCTAHOB Ta
oprasizarii, cayx00Bux Ta Qi3WIHUX 0ci0 pedeil, TOKyMeHTIB (KOMiil JOKyMEeHTIB),
BiJIOMOCTEH, BHCHOBKIB €KCIIEpPTiB, BHCHOBKIB PEBi3iil Ta aKTiB IEPEBIPOK, nposederHs
inwux npoyecyanvuux Oiu, nependoauenux KIUIK; iniyiroeanns nposedenmsi cimimamx
(pO3MIyKOBHUX) [iif, HErTAaCHUX CIIAYMX (PO3IIYKOBUX) iif Ta HIIHMX MPOLECYaTbHUX
IUH; 30ilicHenHs THWUX Ofl, K1 37aTHI 3a0€3MCUNTH TOJAHHS CyIy HAJICKHHX 1
JOMyCTUMHUX JJOKA3iB.

besymoBHO, cmimgoMy, HapHUKIad, MOXYTh OyTH HalicJIaHi HEBIIOMHM II€BHI
MOBiJOMJICHHS, JOKYMEHTH, MPEIMETH, SKi BKa3ylOTh Ha MNPHYETHICTH 0COOM 10
BUMHEHOTO 37m0unHy. OHaK, BOHU OTpUMaHi He y BiamosigHocTi 10 BuMor KIIK. I mo
TUX Tip, TOKY I1i HAJ(ICJIaHI TOBIIOMJICHHS, JOKYMEHTH, MPEAMETH B Hepea0aueHOMY
KIIK mopsiaky He OynyTh BU3HAHI JI0OKa3aMHy, BOHU JI0Ka30BOTO 3HAYCHHS HE MAlOTh. |
caMe B Takid SKOCTi Ii MOBIAOMJICHHS, JOKYMEHTH, MPEIMETH 1 mepeOyBaloTh «HA
pyKax» 0co0OH, KOTpa «IITYYHO CTBOPIOE JJOKAa3H OOBUHYBAYCHHSD.

IHakme  KaXy4dw, CIIOBOCIIOJIyYCHHS  «UITy4YHE  CTBOPEHHA  JOKa3iB
0o0BHHYBaueHH» MOTpeOye KOperyBaHHA. Sk BapiaHT, BOHO MOXKe OyTH 3aMiHEHO Ha
CJIOBOCIOJYYCHHSI — «IITYYHE CTBOPEHHsI (PAKTUUHUX JTaHMX OOBHHYBAYCHHSD).

BuknageHe mOAO «IITYYHOTO CTBOPEHHS [OKa3iB OOBHMHYBad€HHsS» MPH
3aBiJJOMO HEMpaBIMBOMY IOBIIOMJICHHI PO BYMHEHHs 310unHy (4. 2 cr. 383 KK)
MMOBHOIO MIpPOIO CTOCYETHCS 1 «IITYYHOTO CTBOPEHHSIM JOKa3iB OOBHHYBadeHHS YU
3aXUCTY» IIPH 3aBiJIOMO HEMpaBIMBOMY Toka3aHHi (4. 2 ct. 384 KK).

Bteua 3 Mmicusi mo3oaBJjieHHs1 BOJIi a00 3-MiJ BapTH, BUMHEHA 0C00010, AKA
Bif0yBae mokapaHHsi y BuAi mo30aBiieHHs BOJi a00 apemiry 4 nepe0yBa€ B
nomnepenHbLOMY YB'fI3HEHHi, MO€IHAHY i3 3aBOJIONIHHAM 30po€rw0 um 3 i
BukopuctanusM (4. 2 c1. 393 KK). Taka Breua mae micie ToJii, KOIH 0coda mpu
BTewi y Oymp-skuii crocié 3aBomopgiBae 30po€ro  (HampuWKIaa, Hamagae Ha
NpPEICTABHUKIB BUIPABHOI YCTAHOBHU; 1HIIMX MPAI[iBHUKIB MPAaBOOXOPOHHHUX OPTraHiB;
BUKpajaa€e 30poi0) YU BUKOPUCTOBYE ii

[Tix 36poeto, y kouTeketi 4. 2 cr. 393 KK, Tpeba posymitu BorHenaibHy (Y
TOMY YHCJII TJIaJIKOCTBOJIbHY MHCIHUBCHKY) Ta XOJIOJHY 30pOt0.

[lo moTpiOGHO PO3YMITH MiJ] «BUKOPHUCTAHHIMY 30p01 IpH BTEUi?

ETuMonoriune 3Ha4YCHHST TEPMIHY «BHUKOPHCTOBYBaTH» — 3aCTOCOBYBATH,
BXXHMBATH MI0-HEOYIb 3 KOPUCTIO, KOPUCTYBaTUCS YuMCh [9, c. 214]. 3acTrocoByBaTn —
3HaYUTh BUKOPUCTOBYBATH IIOCH, 3aIPOBA/DKYIOUM B YKUTOK; NPHCTOCOBYBATU [0
gorock [10, c. 726-727]. TakuM dYHHOM, 3 €TUMOJIOTIYHMX IIO3HWIH TEepPMiHU
«BUKOPHCTOBYBAaTH» Ta «3aCTOCOBYBATH» — 1I€HTHYHI.

OnHak, TepMiHM «BHKOPHCTOBYBaTW» Ta «3aCTOCOBYBATH» B OKPEMHUX
JOKYMEHTaX BXKMBAIOTHCS HE B OIHAKOBOMY PO3YMiHHI.

Tak, B 3axoHni «[Ipo HamionanpHy mnomiumito», Hampukiag, B 4. 2 cT. 29,
3a3HAYCHO, IO «IOJINEHCEKUN 3aXill 3acmoco8yemupcst BUKIIIOYHO JJIS BUKOHAHHS
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MOBHOBaKeHb mominii. OOpaHuil monmineicbkuii 3axin Mae OyTH 3aKOHHUM,
HEOOXITHUM, IPONOPIIHHUM Ta eeKTHBHUM». B cT. 42 11b0ro 3akoHy CKa3aHo, 10
«TOJMILEHCHKUMHU 3aX0AaMU IpuMycy €: 1) bi3ndyauii BIuMB (Cuiia); 2) 3aCTOCYBaHHS
crenianbHuX 3ac00iB; 3) 3aCTOCYBaHHs BOTHEAILHOT 30p0i».

B cr. 46 1poro 3akoHy perjaMeHTYeThCS 3aCTOCYBaHHS BOTHEMANbHOI 30poi
[11]. 3okpema, B 4. 4 cT. 46 untaemo: «llomineicbKkuii yITOBHOBa)KEHHI Y BUHSATKOBUX
BUIAJIKAX 3ACHMOCOCY8AMU GOZHENAbHY 30poto. 1) oOns 6iddumms Hnanady Ha
moJtineicrkoro abo wWieHiB Horo ciM’i, y BHMAgKy 3arpo3W IXHBOMY JKHTTIO YU
3I0pOB’10; 2) 071 3axucmy ocCi0O BiI Hamaay, MO 3arpoXye IXHbOMY KUTTIO YU
3I0pOB’10; 3) 012 36i1bHEeHHA 3apyYHUKIB a00 0ci0, SIKMX HE3aKOHHO M030aBIEHO
BouIi; 4) 0151 6i06umm=a Hanady Ha 00’ €KTH, IO MEPeOyBAIOTH ITiJ] OXOPOHOI), KOHBOI,
KHUTJIOBI Ta HEKUTJIOBI NMPHUMIIICHHS, a TAKOXX 3BUILHEHHS TaKuX 00’€KTiB y pasi ix
3aXOIUICHHS;, 5) 01 3ampumanHsa ocofu, SIKy 3acTajld I 4ac BUMHEHHS TSKKOTO
a00 OCOOJIMBO TSHKKOTO 3J0YMHY 1 SIKa HAMAraeTbCsl BTEKTU; 6) 01 3ampumanhs
0cobu, ska YMHUTH 30pOWHUHN OMip, HaMaraeTbCs BTEKTH 3-TiJ BapTH, a TaKOX
030po€HOi 0co0H, siKa MOTPOXKYE 3aCTOCYBaHHSIM 30poi Ta IHIIKMX MPEIMETIB, IO
3arpOKYIOTh KHUTTIO 1 3/I0pOB’I0 JIFO/IeH Ta/abo MOIIIEHCHKOTO; 7) 0715 3yRUHKU
MPAHCROPMHOZO 3ACO0Y WAXOM H020 HOWIKOOMCEHHA, SKIIO BOIIM CBOIMH IisIMH
CTBOPIOE 3arpo3y )KHUTTIO UM 3I0OPOB’ IO JIFOJICH Ta/a00 MOIIIEHCEKOTr0Y.

I[Ipu mpomy, B 4. 13 c1. 46 ckazaHo npo Take: «llommelcekuii MoXKe
GUKODUCMAMU 80ZHENANbHY 30pol0 Ui TIONAHHS CUTHAy TPUBOTM a00 BHUKIUKY
JOTIOMDKHUX CWJI, a00 Ul 3HEUIKOONCEHHA MEApUHU, SKa 3arPOXKYE KUTTIO UM
3I0POB’ IO TOMNENHCHKOTO Ta IHIIIHX 0Ci0».

HaBemene 1mofo  CHiBBIIHOIIEHHS  TEPMiHIB  «BHUKOPUCTOBYBaTH»  Ta
«3actocoByBaTH» B 3akoHi «[Ipo HamionansHy modmimito» BKa3zye Ha pPi3HICTh 3MICTIB
WX TEPMiHiB.

Tak, B . m. 1—6 4. 4 cr. 46 3akony «[Ipo HarioHansHy momniiito» po3yMiHHs
TEPMIHY «3aCTOCYBaHHS BOTHEMAIbHOI 30poi» — e, (pakTmyHO, NeMoHcTpamis il
Bpa)XalOuMX BIACTMBOCTEHW IIOAO JIOAWHU. B m. 7 cr. 46 — 1010 TPaHCIOPTHHUX
3aco0iB.

B 4. 13 mi€i x cTaTTi TOBOPUTKCS, 30KpeMa, PO 3HEMIKOPKEHHST TBAPUHH 1 1Ie
HA3UBAETHCS BUKOPUCTAHHSIM BOTHEMAIBHOT 30pOi.

Ile HamTOBXyEe Ha BHCHOBOK, IO 3aCTOCYBaHHS BOTHEHaJbHOI 30poi
BiJOYBA€THCSI, KO 3 HEl CTPUISIOTh B JIIOJMHY, & BUKOPUCTAHHS, — JJIS TOJAHHS
CUTHAITy TPUBOTH 200 BUKIJIMKY JOMOMIXXHHUX CHJI, a00 JIJISl 3HEIIKO/PKEHHSI TBAPHUHH.

Opnnak, B n. 7 4. 4 ct1. 46, e neTbea came Ipo 3aCTOCYBaHHS BOTHENANIbHOL
30poi, cka3aHo, 10 TaKe 3aCTOCYBaHHs BiJOyBa€eThCs 1 ISl 3yMUHKH TPAHCIIOPTHOTO
3aco0y OUIAXOM HOTo MOWIKO/UKEeHHS. I[IpoTe B 1mBbOMYy WYHKTI HE JO3BOJICHO
TpaBMyBAaTH 3 BOTHENAIBHOI 30poi Jr0auHYy.

Iloctae mwWTaHHSA: YoMy, KONU 3a JIONOMOTOI BOTHEMaNbHOI 30poi
3HEMIKOKYEThCS TBapWHA — 11€ HA3UBAETHCSI BUKOPUCTAHHSIM BOTHENAIBHOI 30poi, a
KOJIM 3a JIOTIOMOTOK) BOTHEMATIbHOT 30p0i 3yMUHSIETHCS TPAHCIIOPTHUM 3aci0 NUISIXOM

HOro TMOLIKO/DKEHHS — 1€ HAa3MBa€ThCA 3aCTOCYBaHHSIM BOTHEHNAIBHOI 30poi?
HaBenena curyauis norpeOye y3roukeHHs. SIK BapiaHT, — BXKMBaHHS OIHOTO 3
TEPMiHiB
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