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Mema pobomu: docnioumu memy noCMepmHO20 OOHOPCMBA MaA PO3NAHY MU NPABOGI MOOENi NPABOGO20 Pe2yNIOBAHHSA GUIYYEHH
0p2amis 8i0 NoMepaux ocib — «npe3yMnyis 3200u» ma «npe3ymMnyis He3eo0Uy, AKi CKIANUCS 8 C8IMOoBoMY chniemogapucmai. Memoou
00CTIOAHCEHHA: OOKYMEHMANbHO20 AHANI3Y I CUHmMe3y, NOPIBHANbHO20 AHANIZY, 00 EKMUBHOI ICMUHU, NI3HABANLHO-AHATIMUYHULL Ma
in. Pezynomamu. 3’sicosana npakmuka 3acmocy8ants KOJCHOI 3 Npagosux mooenetl mpaHcniaHmayii opeamie 6i0 nomeproco OOHOpA.
Ob62060penns: cyvachuil cman HAYiOHATLHO20 NPABOBO20 Pe2yNI08AHHA MPAHCHIAHMAYIT Op2anie 8i0 NOMepr020 OOHOPA.

* % %

Lenv: ucciedosamv memy nocmepmuozo OOHOPCMEA U PacCMOMpems npagosble MOOe Npago6o2o Pecyiuposanuss Usbamus
0p2aH08 Om yMepuwux - «Npe3yMnyus CO2NACUAY» U «NPE3YMAYUs HeCo2nacusny, KOmopule CIONCUNUCL 8 MUPOGOM coobujecmae.
Memooul ucciedosans: OOKYMEHMANbHO20 AHAIU3A U CUHME3d, CPABHUMENLHO20 AHANU3A, 0ObEKMUBHOU UCMUHbL, NO3HABAMENbHO-
ananumuyeckuli u op. Pe3yrbmamol. @ulsACHeHA NPAKMUKA NPUMEHEHUs KaXiCOOU U3 NPAeosbix Mooeell mpaHCnianmayuy opeaHos
om ymepuiezo oonopa. Obcycoenue: cospemerHoe CoOCmosHUe HaYUOHAIbHO20 NPABOBO20 PeyIUPOBAHUS MPAHCHIAHMAYUYU OP2AHO8 OM
yMepuie2o OOHOpA.

* % %

The purpose of the paper is to investigate the topic of posthumous donation and to consider the legal models for the legal
regulation of the removal of organs from deceased persons - the "presumption of consent” and the "presumption of disagreement”
that have developed in the world community. Research methods: documentary analysis and synthesis, comparative analysis,
objective truth, cognitive-analytical, etc. Results: the practice of applying each of the legal models of organ transplantation from a
deceased donor has been clarified. Discussion: current state of national legal regulation of organ transplantation from a deceased
donor. The issue of transplantation has long required the development of a current legal framework in Ukraine that meets European
standards, in particular. At the moment, the adoption of "On the Use of Transplantation of Anatomical Materials to Man" dated
17.05.2018 indicates the stabilization of state policy in this field, however, some aspects of the implementation of the law necessitate
additional interpretation or adoption of normative legal acts. In Europe, the legal basis for the development of such a phenomenon
as donation is much better developed than in our country, which is more positively reflected in the living and health standards of
these countries. However, the organ transplant procedure in Ukraine is on the way to its widespread practical application. The
following major problems of posthumous donation in Ukraine can be distinguished as: insufficiently clear legal definition of the
conceptual categorical apparatus and the mechanism of applying the presumption of consent and disagreement; the absence, and
therefore the need, of establishing a register of recipients; critical level of public funding for this field of medicine; insufficient
coverage of the topic by the state and, as a consequence, the need for society in the field of organ donation. The above list of issues is
not exhaustive and therefore requires a comprehensive legislative, scientific and medical approach.

Knrwwuosi cnosa: nocmepmue 00OHOPCmME0, MpanCnIaHmayis, OOHOP, PEYUNnicHm, Opeanu ma iHwi aHamoMiuHi mamepianu,
bioimnianmamu, MoOelb NPABOBO2O Pe2yNI0BANHS, «NPE3YMNYIL 3200U» MA «NPe3YMNYIsL He3200U»
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HOCTAHOBKA IMPOBJIEMM BPATYBAaTH JKUTTS JIIOIUHI. BogHOYac rojgoBHOO mpooite-
MO0 TpaHCIDIAHTAIlil 3aJHIIA€ThCS Opak BiOIOBITHOTO

aHaTOMIYHOTO MaTepiany. BixcyTHicTs HE0OXimHOI KilTb-
KOCTi OpraHiB AJisl TPAHCIUIAHTALlIT € O/THIEIO 3 KIIFOUOBHUX
npobieM Ui JIIKyBaHHA XBOpHX W B YKpaiHi. Binx xu-
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CrOTO/THI TpaHCIUIAHTAITiS OPraHiB Ta HIINX aHATOMIYHHX
MaTepialiB € OIHMM 3 TOIIMPEHHUX BHIIB MEIMYHHX
MOCIIyT, HIO JI03BOJISIE BIMHOBUTH (yHKIII OpraHizmy i
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BOTO JIOHOpa 0e3 CYyTTE€BOI BTpaTH AN HOTO 3O0pPOB’S
MOJKHA B3STH JIMIIE MapHi OpraHd. ToMy HaHOUTBII Po3-
MOBCIOJDKCHUM Ta 0E3NEYHUM BHIOM TPaHCIUIAHTALil 3a-
JUIIAETBCS TIepecagKa OpraHiB i TKaHWMH BiJ MOMEpIoi
0co0mu.

Oco06mmBO aKTyalbHUMH B Haylli IIUBUIFHOTO IpaBa €
MUTaHHS, TIOB’s13aH1 3 IPOLENYPOI0 HaJaHHs 3r0/Iu 0COOH
Ha TpaHCIUIAHTAaIlifo 11 opraHiB micyisi cMepti. Hamionans-
HE 3aKOHOAABCTBO MICTUTh JOCHTh HEOJHO3HAYHI MOJIO-
JKCHHSI BIZIHOCHO peani3ariii 3a3HayeHoro IpaBa, TOMY
OYEBHHUM € T€, IO SIK MEIUYHHMM IpalliBHUKaM, TaK i
IopHCTaM HEeOoOXiJHO YITKO YSIBJISITH NPaBOBI OCHOBH BH-
JMy4YCeHHS OPTaHiB 1 TKAHWH i3 Tijla moMepIiol ioauan. Ta-
KAM YMHOM, MiJBHIIEHA yBara 10 MOCMEPTHOTO IOHOp-
CTBa € BHUIIPABIAHOK 1 MOTpeOye MOAANBINOI HAyKOBOI
PO3BiAKH.

Ananiz ocmaunix docnioxycens i nyonikayii

IIpaBoBe perymoBaHHS TpaHCIUIAHTAIlll OpraHiB Bif
MOMEPJIOTO  JIoOHOpa OyJId MPEAMETOM JOCIIHKECHHS
BITUM3HSIHUX Ta 3apyODKHUX HAyKOBILIB, Cepell SKUX —
I'B. Anikina, I'.A. binenieka, M.C. Bproxoserbka, M.C. Ma-
nein, M.M. Marneina, f.0. KoBansoBa, H.O. Mapraiibka,
A.B. Mycienko, LI. Cenrora, C.O. Cnimuenko, €.H. Cte-
nma”oBa, P.O. Credanuyk, C.I'. Crenenko, A.O. TapaneH-
ko, JI.I. IllammoBaun.

META pobGotn — [OCHIIKEHHS CTaHy CYYacHOTO
MPaBOBOTO PEryJIIOBaHHS TPAHCIIAHTALIT OpraHiB BiJ 10-
MepJIOro JOHOpa B YKpaiHi, a Takoxk Horo ocodiauBocTei
MIOPIBHSHO 3 TIPAaBOBUMH MOJICJISIMH 1HIINX KpaiH.

PE3YJIbTATH

Tpancnmanranis (Bix nat. transplantatio — nepecapky-
BaHHS) — METOJ, IO TIOJNSTaE B ITEPECcailli PEIHITie€HTY
oprany abo TKaHWHH (TpaHCIDIAHTAaTa), B3ATUX Y JOHOPA,
a TaKoXX KJIOHOBAaHMX TKaHWH, IITYYHHX IMIUIaHTATiB
(eNMeKTpOHHMX, METANIYHUX Ta IHIINX), HaifuacTime Me-
TOZOM XIpyprid4HOTO BTpy4aHHs [1].

Tak, Ha mouatky 2019 p. HaOyB yMHHOCTI JaHWiA 3a-
KOH [2], sIKMii BperyJbOBY€ HOBI JJIsi YKpaiHH CYCIiJIbHI
BIZIHOCUHHM, IIO CTOCYIOTHCSI JIOHOPCTBA, 30KpeMa, II0-
CMEpPTHOr0, TOOTO BiJl «JIOHOpa-TpymHa». Sk 3a3HAYEHO y
3aKkoHi, 1ie «1moMepia ocoda, o0 SIKOi B YCTaHOBJIEHO-
My IMM 3aKOHOM TOPS/IKY OTPUMAHO 3T0Jly Ha BHIIy4EH-
Hi 3 11 TiJIa aHATOMIYHUX MaTepiaiiB A TPaHCIUIAHTAIi
Ta/ab0 BUTOTOBJIEHHS O10IMITITAHTATIBY.

Brepiue nepecaky opraiB BiJ HOMEPIIOl JIIOQUHH 10
*uBoi Oymo BukoHano 1931 p. B.IL. ®imarosum B Ope-
CBKOMY MeIUYHOMY iHCTHTYTi. Jlikap 3IiHCHHB TpaHC-
IUTAHTAII0 POTOBHUIII TPYITHOTO OKa BiJ IIOMEPIOTO 10-
HOpa [3, ¢. 67]. ¥ 1933 p. H0.}O. Boponoii y Xapkosi
NPOBIB IEpIIy MepecagKy HUPKU BiJ JIOJUHU 10 JHOIIU-
HU. Ha anb, )KiHKa-peLuIIieHT roMepiia Ha Jpyry 100y
mics orepanii [4, c. 234]. 3a yaciB He3aJIeKHOCTI B YK-
paiHi nepiry TpaHCIUIAHTALIIO IEYiHKU Bl TOMEPIIOT JIfo-
muan Oyino Bukonano O.C. HikoneHkoM y 3amopizpKomy
meHTpi TpaHcmanTamii y 1994 p. [5, c. 139].

CporoziHi TPaHCIUIAHTAIIIIO JIOJACHKAX OpraHiB, TKa-
HUH 1 KIITHH [TOYaJIH MPAKTUKYBAaTH B yCbOMY CBITi. 3aB-
JSIKU 11 BAAJIOCs BPSATYBATH COTHI THUCSY KHUTTIB 1 3HAYHO
MTOKPAIINTH SKICTh JKUTTS XBOPHUX. Y CBITOBOMY CITiBTO-
BapHUCTBI y IPaBOBOMY PEryJIIOBaHHI MUTaHb TPAHCIUIAH-
Tamii Ta JOHOPCTBA, iX 3aCTOCYBaHHS Ta 3AIHCHEHHS
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KOHTPOJTIO iICHYIOTh NEBHI PO301KHOCTI. Y MpPaKTHIl 3a-
pyOLKHHAX KpaiH CKIIANMCS Pi3HI MpaBOBI MOZIEII MpaBo-
BOT'O PETYJIIOBaHHS BIIYYECHHS OpraHiB y HOMEpIIUX 0ci0
— IIPE3YMITIiS 3TOAN» Ta IIPE3YMIILis He3roam» [6].

KosxHa Mozesib PaBOBOTO PETYJIIOBAHHS BHIIYYEHHS
oprasiB ab0 TKaHHWH y TOMEPJIOTO MparHe MaKCHMalTbHO
BpaxyBaTu HOTo MPHXHUTTEBY BOJIIO, ajle KOJHA 3 HUX, HA
JKaJib, HE TI030aBJICHA HEMIOMIKIB Ta CEPUO3HUX 3allepeucHb.

«[Ipe3ymririss 3romuw» TaKOX BioMa B FOPUIMYHIN
JiTepatypi SIK «nependadyBaHa 3roja», abo «MoJeib 3a-
nepedeHHs». BiqmoBinHO 0 HEi BWIyYeHHS 1 BUKOPHC-
TaHHS OPTraHiB BiJI TOMEPJIOTO 3[iHCHIOETECS y BUIAAKY,
AKIIO TIOMEPJINH 3a )KUTTS HE BHCIIOBIIIOBAB 3alepedyeHb
MIPOTH LOTO, a00 SKIIO 3allepeueHHs] HE BHUCIOBIIOIOTH
Horo poawui 4M 3aKOHHI mpeacraBHukW. IIpore y BH-
HaJKy, SKIO0 YCTaHOBY OXOPOHH 3/I0POB’S Ha MOMEHT
BIJTyYCHHS TOBIJIOMJIEHO NPO TE, IO 3a XKUTTA IIEBHA
ocoba, 11 poguui abo 3aKOHHHMH TPEACTABHUK 3asiBIIIN
NpO CBOIO HE3roJly Ha BHWJIYYEHHs HOro opraHiB i (a0o)
TKaHUH MICJIsI CMEPTi, TO BUJIYYCHHS HE IPOBOIUTHCS [6].

Taxuii THI npe3ymii 3acTocoByeTbest B benbrii, bi-
nopycii, Pocii, I3paini, Icnanii, Itamii, @i Asctpii, Be-
nvkiid bpuranii.

Hanpuknan, y PecnyOmninii binopycs 3a mepion micis
MIPUAHATTS 3aKOHY PO TPAHCIUIAHTAIIO, 3TITHO 3 SKUM
Jlie TIPE3yMITIIisl 3rOAM Ha TIOCMEpPTHE MOHOPCTBO, Kilb-
KICTh TpaHCIDIaHTaMii 30utbmmacs B 40 pasiB. Bogaouac
He OyJ0 JKOIHOTO MpeNeneHTy (CKaHIalry, THM OijbIie,
KapHOi crpaBu), a bimopyck Bmiinuia Ha 9-Te Micue y
CBITI 3a KUIBKICTIO MOAIOHMX omeparlriii. OxHa mepecajka
oprany y binopyci kowrrye Bin 60 Tuc. noa. B Ykpaini Ha
11l KOIITH MOYKkHa OyJ10 6 noriomortu 30-40 mamientam [7].

«[Ipe3ymmuis Hesrogm» (iHpopMoOBaHa 3roja) O3Ha-
Yae, 1110 JIFO/IMHA 32 CBOTO JKUTTS SIBHO 3asBIIsUIa PO 3rOy
Ha BWJIy4eHHs opraHy (opraHiB) abo wieHH Horo ciMm’i
YiTKO BUPAXKAIOTh 3roAy HAa Taki Jii B TOMY BHIIQJKY,
KOJIM TIOMEpNUi He 3aJUIINB TaKol 3asBU. Y TaKUX BH-
MajKaxX BiJCYTHICTh 3TONM BBaXKAEThCA BIIMOBOIO Bil
TpaHcutaHTarii. Llg mpaBoBa MoJenb BUITy4EHHS OpTraHiB
1 TKaHWH BiJ IMOMEPJIOTO JOHOpa JUIA TpPaHCIUIAHTAIlil,
YHEMOXIIMBIIIOE HAJJICHHS JIKapsM TpaBoOM pPO3MHOps-
JOKEHHS TUJIOM TIOMEPJIoro 0e3 OKpeMoro J03BOIy. 3TigHO
3 TaKUM MNPUHIUIOM BBXAETHCS, IO KOXKHA JIIOJHMHA
3a3Janeriib He3roJHa 3 TUM, IO Ii opraHu Oyxae mepe-
CQ/DKCHO IHINM TroAnHI. 3a3HaueHa MPE3yMIINs i€ y
CHIA, Hanii, B Ykpaini [7].

Taxk, Ha moyatky 2019 p. HaOyB unHHOCTI HOBHii 3a-
KOH Ykpainu «IIpo 3acTocyBaHHS TpaHCIIaHTALl aHATO-
MIYHHAX MaTepialiB JIOANUHIY, IKAH BPETyIbOBYE HOBI IS
YkpaiHu CycCHiNbHI BiZHOCHHH, IO CTOCYIOTBCS JOHOP-
CTBa, 30KpeMa, TIOCMEPTHOTO, TOOTO Bif «IOHOpa-TPyIIa.
Sk 3a3HaueHo B 3aKkoHi, IIe «IOMepia ocoba, BiTHOCHO
SKOT B YCTAaHOBJICHOMY LIUM 3aKOHOM HOPSAJKY OTPHMaHO
3roJly Ha BWJIyYCHHS 3 1i Tijla aHATOMIYHHX MartepiaiiB
JUIS TpaHCIUIAHTAIii Ta/ab0 BUTOTOBJICHHS Ol0IMILIaH-
TaTiBy [2].

Tak, BiamoBiaHO 10 4. 1 cT. 16 3aKOHY KOKHA TTOBHO-
JITHS Ji€3AaTHa 0co0a MOXE JNaTH IMHCHMOBY 3roJy ado
HE3rOJly CTaTH JOHOPOM aHATOMIYHHX MaTepialiB y pasi
CBOET cMepTi. Y BUNAIKY, KOJIM 0coba MomiOHe po3nopsi-
JUKEHHS He 3po0mJia, TO3BLI Ha BHIYYCHHS OPTaHIB MOX-
Ha OTPUMATH BiJ poAWYiB a00 3aKOHHUX NPEACTABHUKIB.
OTxe, y YMHHOMY 3aKOHOJABCTBI YKpaiHHM 3aKpillFICHO
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«cmabky» (GopMy «IIpe3yMImii He3roAm» Ha BHITyYCHHS
OpraHiB BiJ moMepiyoro noHopa. OpraHu MO)KHa BHITY-
YUTH TUTBKU y pa3i OTPUMAaHHS MPHXXHUTTEBOI 3rOJU BiJ
camoi JIFoJUHA a00 3T0/IM POANYIB ITICII HOTO CMEpT.

TakoX po3MIMpeHO Tepernik ocid, sKi € OMM3BKIMH
poIudamMu, — 10 HHOTO BKJIFOUWIIM JBOIOPIAHUX OpatiB i
cecTtep, MAAIbKIB, TITOK, IUICMIHHHKIB, IO JO3BOJIUTH
PO3IIUPUTH KOJIO OCI0 JJIi POJMHHOrO JOHOPCTBA. 3a-
KOHOM TIepea0ayueHo, Mo CiMEHHHUH JIiKap MOXKe OTPUMY-
BaTH 3roJly Ha IMOCMEPTHE JOHOPCTBO Ta MaTHME IMPaBO
BHOCHUTH TaKy iH(opmarito 10 €1uHo1 epkaBHOI iHOp-
MAI[iIfHOT CHCTEMH TPAHCIUIAHTAIl{, a TAKOXK BH3HAYCHO
MOJJIMBICTH JOHOPCTBA KICTKOBOTO MO3KY BiJI TIOBHOPI-
HuX OpaTiB abo cectep BikoM 110 18 pokiB [8].

OKpiM TOTO, JOKyMEHTOM KOHKPETH3YETHCS, IO 03~
BOJIAETHCS JIMIIE MPKHAPOTHUHA OOMiH aHATOMIYHIMH Ma-
TepiajJaMH, a CTOCOBHO TEMOIIOCTUYHHX CTOBOYpPOBHX
KIITHH — JO3BOJSETBCA 1X KYMiBISA-TIpomax. BomHouac
BHeceHO 3MiHu J10 cT. 290 LluBinbpHOrO KONEKCy YKpainu,
3aBJISIKM YOMY HaJIa€ThCsl PaBO Ha JOHOPCTBO T€MOTIOETHY-
HUX CTOBOYPOBHX KIIITHHH Yy BHIQJKaX, MepeaOadueHUX
3aKOHOM, 0cobam BikoM 10 18 pokis [9].

MoxHa BUAUIMTH Taki OCHOBHI IpoOIeMH HOCMepT-
HOTO JJOHOPCTBA B YKpaiHi SIK: HEIOCTATHHO YiTKa Mpa-
BOBA BU3HAYCHICTh MOHATIHHO-KATErOPIabHOTO arnapary
Ta MEXaHi3My 3aCTOCYBaHHs MPE3yMIIii 3roau Ta He-
3roJy; BIACYTHICTB, a BiATaK i HEOOXigHICTH, CTBOPEHHS
peeECTpY PpEIMITiE€HTIB; KPUTHYHHUHA DIBEHb AEP>KaBHOTO
(iHaHCYyBaHHA Wi€l Tady3i MEOWIWHU; HEIOCTATHE BHC-
BITJICHHS JaHOT TEMH 31 CTOPOHH JEPKABH 1, SIK HACIIIOK,
HEOOXITHICTh CycHiibcTBa y cdepi JOHOPCTBA OpraHis.
3a3HaueHU Mepelik MUTaHb HE € BUYEPITHHM, a TOMY
norpedye KOMIUIEKCHOTO 3aKOHO/IaBUOT0, HAYKOBOTO Ta
MEIUYHOIO MiAXOIiB.

Yacy muist cTBOpeHHsI €IMHOT IepKaBHOT 1HGOpMaITiii-
Hoi cuctemu Tpancruantanii (EJICT), mo mae koopu-
HYBaTH CHCTEMY TpaHCIUIAHTAIlil, 3aKyIiBJIIO HOBOTO 00-
JaJHAHHSA s 4 MEHTpPIB 13 TpaHCIUIAHTAIlil, HaBYaHHSI
HOBOI npodecii TPaHCIUIAHTO-KOOPAMHATOPA Ta PO3POOKY
6sm3pK0 30 HOBMX HOPMATHBHO-IIPABOBHX aKTiB, y MiHIC-
TepcTBa Oyno Oau3bKo 5 Micsiie. s Toro, mod BHUKO-
HATH BeCh HEOOXIAHUN 00CAr poOOTH, NepeadaueHuid 3a-
KOHOM, HEOOXiJJTHO HE MEHILIE OJHOTO POKY 1 HajexHe ¢i-
HaHCyBaHHS 3 JlepKaBHOTO OFOJDKETY BCIX CKIIAJIOBHX
CUCTEMH, SIKE TapJIaMeHT He MepeA0avmB ITiJ 9ac Mpuid-
HATTS HOBOrO 3akony [10].

BUCHOBKH

Buxoasun 3 BHIeBKa3aHOTO, B 3aKOHOJABCTBI YKpa-
THM MPOCIIAKOBYETHCS TEHACHINS BiJCyTHOCTI (hopMyBa-
HHSI YITKOTO MEXaHi3My Ul OTPUMAaHHsI 3TOAM Bijl HOTEH-
mifiHoro gonopa. J[o TOro x HEOOXiZHO 3ampOBaIMTH
CHeMiadbHy CUCTEMY 3axucTy €auHol aep)kaBHOI iH(pOP-
MAIlifHOT CHUCTeMH TpaHCIUIaHTamii. Takox HEeoOX1IHO
3aCTOCOBYBAaTH 3aXO/1 CTHMYJIIOBaHHS JOHOpCTBa. BomHouac
y Jrofed Mae OyTH MOXMJIMBICTH CBIJOMO POOWMTH CBii
BUOIp 3 MUTaHb MOCMEPTHOI TPAHCIUIAHTOJIOT .
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