Cepis [IPABO. Burmyck 26

6. Cokonos [.M. K noHsTuio npectynHoctn n ee coctosiHus / .. Cokonos // CTaHOBNEHWE 1 pa3BUTHE COBETCKOTO YronoB-
HOro 3akoHopaaTenbcTBa: MaTtepmarnbl MeXBY30BCKOM KOHDEPEHLMM, NOCBSLLEHHON 50-neTuo NepBoro COBETCKOTO YrofioBHOMO
kogekca. — Bonrorpag, 1973. — C. 108-112.

7. Ctpyukos H.A. MpecTynHOCTb Kak couuansHoe asneHune: Jlekumn kpumudonorun / H.A. Ctpyukos. —J1., 1979.— C. 14-18.

8. WHangep M. KpumuHonorus. — M. : INporpecc-YHusepc, 1994. — 504 c.

9. LleHTpanbHui aepxaBHnin apxis rpomMafcekunx 06’egHaHb Ykpainm (LOAMO Ykpainu). — ®. 1. — On. 24. — Cnp. 105. — 203 apk.

10. LOATO Ykpainn. — ®. 1. — On. 24. — Cnp. 106. — 214 apk.

11. LOATO Ykpaitu. — ®. 1. — On. 24. — Cnp. 378. — 279 apk.

12. UOATIO Ykpainn. — ®. 1. — On. 24. — Cnp. 386. — 525 apk.

13. LOATO Ykpainn. — ®. 1. — On. 24. — Cnp. 396. — 115 apk.

14. UAAIO Ykpainn. — d. 1. — On. 24. — Cnp. 397. — 95 apk.

15. LOATO Ykpainn. — ®. 1. — On. 24. — Cnp. 403. — 116 apk.

16. LUAAIO Ykpainn. — ®. 1. — On. 24. — Cnp. 878. — 183 apk.

17. UOATIO Ykpainn. — @. 1. — On. 24. — Cnp. 879. — 191 apk.

18. LOATIO Ykpainn. — ®. 1. — On. 24. — Cnp. 882. — 23 apk.

19. UAATO Ykpainn. — d. 1. — On. 24. — Cnp. 1190. — 453 apk.

YAK 340.12

METOAOJIOI'TYHI HIAXOAU 10 PO3YMIHHA JOI'MU ITPABA

METHODOLOGICAL APPROACHES TO UNDERSTANDING
THE DOGMA OF THE LAW

Cunopenko O.M.,

KaHOuOam 1opuoudHUX HayKx,

doyenm Kageopu KpUMIHATbHO-NPABOBUX OUCYUNTIH
Mukonaiscbko20 incmumymy npasa

Hayionanvnozo ynisepcumemy «Odecvka 10opuouyna akademisy

Y cTatTi 3anponoHOBaHO BUAINATY BY3bKUiA Ta LUMPOKUIA MiAXOAM A0 PO3YMiHHSA AorMu npasa. CTBepaXKyeTbCs, WO 40-
rMa npaea 6e3nocepeHbO NOB’A3aHa 0AHOYACHO 3 (haKTUYHMM, HOPMATUBHUM Ta yHikanbHUM. OBrpyHTOBaHO, L0 AOrMa
npaBa iCHY€e SIK Ha PiBHi OPUANYHOI HAYKK, TaK i HA PiBHI NPaBOBOIO XUTTS.

KntovoBi cnoBa: forma npaBa, topuanyHa Hayka, MpaBoBe XUTTS, lopyANYHa NPakTyKa, PUANYHA OCBITa, NO3UTUBHE

npaso.

B cTaTbe npeanoxeHo BbIAENSATb Y3KWiA U LWMPOKUIA MOAXOAbI OTHOCUTENBHO NMOHMMaHWS AorMbl npaea. [okasbiBaeTcs,
YTO [OrmMa npaBa HeNoCPeACTBEHHO CBA3aHa OAHOBPEMEHHO C (PaKTUYECKUM, HOPMATUBHBLIM U YHUKamNbHLIM. O60CHOBaH-
HO, YTO AOTMa MpaBa CyLIECTBYET Kak Ha YPOBHE I0PUANYECKON HayKK, Tak U HA YPOBHE NPaBOBOI XU3HN.

KnioueBble croBa: forma npaea, lopuandeckasi Hayka, npaBoBas XW3Hb, opuandeckas npakTuka, lopuanyeckoe o6-

pasoBaHune, No3NTUBHOE NpaBo.

In the article authors suggest that a restricted and a broad understanding of the dogma of the law approaches. Argues
that the dogma of law is both related to the factual, normative and unique regulatory. Substantiated that the dogma of law
exists at the level of jurisprudence (legal science), so at legal life.

Key words: dogma of law, jurisprudence, legal life, legal practice, legal education, positive law.

IocTanoBka mpodiemMu. MeTomonOriYHe 3HAYCH-
Hsl JOTMH TIpaBa y IpaBoBiil cdepi 3yMOBJIEHE TUM, 110
BOHA Ma€ HEPO3PHBHUI 3B’ 30K i3 MPABOBOIO pealibHic-
TI0. HeoOXiqHICTh HOCIIIHKEHHS TaKUX 3B’ S3KIB BUSB-
JISETBCS y BCIM CHUCTEMI IOPHUCIIPYICHINT, y TOMY YUCIi
B (¢imocodii mpaBa Ta 3araJbHOTEOPETUUHIN IOPHCIPY-
neHuii. IIpy mboMy BiadyBaeThCst TOTpeda y CTBOPECHHI
CUCTEMH KaTeropiil i MoHsTh, SKi CIyryBaJnd O METOAO-
JIOTIYHOI0 OCHOBOIO NPU JOCIIKEHHI MHUTaHb JOTMU
IpaBa y MpaBoBiii peaJbHOCTI.

JHana mpobieMa 9acTKOBO 3HAMIIA CBOE BimoOpa-
xenns y npamsix C.C. AnekceeBa, A.B. Beneaukrona,
O 1. I'pimma, M.M. KopkynoBa, C.O. Mypowmiiesa,
10.M. O6oporosa, M.M. Kopkyrosa, A.®. Kpnkanos-
cekoro, B.C. Hepcecsinna, 1.0. ITokposcbkoro, I1.M.
PaGinoBuua, M.M. Paiixepa, ®@.B. Tapanoscbkoro, b.b.

YepenaxiHa Ta IHIIMX BIIOMHX BITYM3HSIHHUX Ta 3apy-
OKHUX ITPaBO3HABIIIB.

HesBakaroun Ha Te, 1110 IpoOIeMaTHKa TOTMH TIpaBa
€, 0e3 mepeOubIeHHs, (HYHIAMEHTAIBHOIO SK IS Te-
opii ropucnpyaeHii, Tak i A IOPUANIHOI MPAKTHKH,
Ha TOCTPAASHCHKOMY MPOCTOPI MPAKTHYHO BiACYTHI ii
crelianbHi T0CHiHKEeHHS, 1110, 0e3yMOBHO, i111e pa3 M-
KpECI0€ HEOOXIAHICTh MEPEOCMUCIIECHHS TOrMAaTHYHOT
MPOOJIEMATHKH.

MeTor0 maHOi CTATTi € BUSABICHHS METONOJOTIY-
HUX MIAXOMIB IO PO3YMIHHS J0rMHy TipaBa. J{ist mocsir-
HEHHsI TIOCTaBJICHOT METH aBTOpP BBaXKa€ 3a HEOOXiJIHE
BUPIIICHHS TaKUX 3aBAaHb: 1) BU3HAYUTH OCOOIUBOCTI
BY3bKOTO Ta IIUPOKOTO MiAXOIB IIOA0 PO3YMIHHS JO-
MU TpaBa; 2) 3aMpONOHYBATH aBTOPChKE OAYCHHS BH-
3HAYCHHS IOTMH TIpaBa.
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Buknan ocHoBHOro Marepiany. MHOXXHHHICTH BH-
MIpiB MpaBa K 0COOIMBOI cepr OyTTsI JFOTUHM Ta CyC-
HiNBCTBA, MpodiIeMa 6araTorpaHHOCTI PaBOBOTO KUT-
TSI Ta PI3HOCHPSMOBAHOCTI IMPABOBOTO BILIHBY 3aBXKIU
nepeOyBany y IEHTPl yBaru TEOPETHKIB Ta (inocodiB
npasa. [Ipu 1IbOMy HayKOBi MOIIYKH y cdepi FopUcrpy-
JICHIIIT 3a3BHUail peaizyroThCs il 3HAKOM He0OXiTHOC-
Ti BITHAUTH T€ €JMHE, IO JIGKUTh B OCHOBI OY/Ib-SKOTO
mpaBa. Y pi3HiI 4yacH 3MIHIOBAIOCS ¥ ySBICHHS PO Te,
10 Mae OyTH OCHOBOIO ITPaBa: HOPMATHBHICTb, JOILIb-
HICTb, CIIPaBEJIUBICTD, IPOLECYANBHICTE TOIO. OfHAK
HE3MIHHOIO JI0 ChOTO/IHI 3aJIUIIAETHCS caMa MOJIeTIb Ha-
YKO3HABYOTO TOIIYKY: BUSBUTH TaKi aCIIEKTH MpaBa, sKi
0 IPOHU3YBAIIK yCIO TIPaBoBY cdepy, Bupaxanu 0 i Bep-
THUKaJIbHHUH 3pi3.

[Ipobnemaruka CTPYKTypHOTO 3pi3y IpaBa BHUPIIIY-
€Thbcs OararbMa nisixamu. Tak, Ha gymky C.C. Anekce-
€Ba, TIPABO Ma€ TpU 00pa3u, B IKOMY BOHO TIOCTA€E Mepe]
monbMu. [lo-miepiie, y BUIIISAI 3araibHOO00B’ I3KOBUX
HOPM, 3aKOHIB, AISUTBHOCTI CYIOBUX Ta IHIIMX IOPHUIAY-
HUX YCTAHOB — IOPUIMYHUX PEaiid, 3 SKUMHU CTHKAETHCS
KOXKHa JIIOIMHA y CBOIM MpakTW4Hii aisibHOCTI. Ilo-
Ipyre, Y BAIVISIII OCOOIHBOTO, CKIIQJHOTO COILIaTbHOTO
YTBOPECHHS — CBOEPITHOTO 1 3HAYHOTO ITiIPO3ILTY, Ti-
CUCTEMH B CYCITUIBCTBI, SIKa Ma€ CBOI OCOOJHBY TIpH-
poxy i Joriky, To0TO MpaBoBoi cuctemu. [lo-Tpere, y Bu-
IJIS111 SIBUIA BCECBITHBOTO MOPSIKY — OJHOTO 3 OCHOB 1
MIPOSIBIB JKUTTS PO3YMHUX 1CTOT, JIFOJICH, TOOTO SIK MpH-
poane npaso [1, c. 3]. Taka TpuBUMIpHICTb paBa BUpa-
’Kae He JIUIIe HOTo YHiBepcaIbHy IPUPOY, alle i BKazye
Ha BCEOCSHKHICTh HOPMAaTHBHOCTI — KITFOYOBOT, HA TYMKY
BHAATHOTO TIPAaBO3HABIIS, BIIACTUBOCTI IIPaBa.

[Ipu npomy HOpmaTHBHICTE mpaBa, 3a C.C. Auek-
CEEBUM, — HE JIUIIE OCHOBHA MOTO XapaKTepUCTHKA SIK
COIiabHOI IIIHHOCTI, aJjie #i KIIIOYOBUMA acIIEKT TI€l cre-
nu(pIYHOT MITICHOCTI, IO IMEHYEThCS JIOTMOK MpaBa
[2, c. 117-118]. [Ipu mpoMy CHIEKTp MOTIISAIIB HA Te, 110
TakKe J0rMa Mpasa, € HACTUIBKH IMUPOKHM, IO ChOTOJ-
Hi HaBpsII MO)KHA KOHCTaTyBaTH MO 3aBEPIICHICTH i€l
TEMH, aje i HaBITh BU3HAYUTH OLIBII-MEHII OTHO3HAY-
HY KOHIICIIIIIIO IFOTO 0araTorpaHHOTO SBHIIA.

[lpy 1IbOMy IOCHTH YacTO TOBOPHTHCS HPO TE, IO
MIPaKTHUKYIOU1 FOPUCTH Ta BUCHI TIPABO3HABIII MAIOTh CIIpa-
BY 3 «JIOTMOIO TIpaBay. Y TOHSTTAX «I0TMa IPaBay, «JI0-
IMaruyHa FOPUCTIPYIICHITSH» BUPAKAIOTHCS: CrieHpiuHUI
MpenMeT IOPUANYHIX 3HaHb, OCOOMMBUI CEKTOP COIialb-
HOI JificHOCTI. Y TO# ke yac Mae Micre Opak CUCTEMHOTO
VSBICHHS TIPO T€, UMM, BJIACHE, € JOTMa IIPaBa: i € BOHA
BUKJTFOYHO KOMITOHCHTOM FOPUIIMYHOI HAyKH, M MOXKHA
BBKATH, III0 I0OTMa TIpaBa € KOMIIOHEHTOM TIPaBOBOI ce-
PH, SIKi 30BHIIITHI Ta BHYTPIIITHI 3B’SI3KH JIOTMH TIpaBa 3 1H-
IIMMH KOMIIOHEHTaMH TPaBOBOi CTPYKTYPH TOILIO.

VYei 1i MUTaHHS BUMAraroTh YiTKOTO YCBiIOMIICHHSI
TOTO, IO p03yM1€TI>C$I Mij TOTMOIO TMpaBa y 3aralibHo-
TEOpETHUHIHN Ta (1)1J10coq)cm<m IOpI/ICprI[eHHII Amnarnis
FOPHIMHHX JIOCTiIKEHb, TPHCBAYCHHX JIOTMi TIpaBa Ta
JOTMAaTUYHIN FOPUCIIPYACHIIIT, JO3BOJISIE CTBEPIKYBATH
PO iICHYBaHHS BY3bKOTO Ta IIMPOKOTO MIIXOMIB IO iX
PO3yMIiHHSIL.

3 TOYKH 30py BY3bKOTO IIXOMy JOrMa IIpaBa Io-
CTa€ SIK CyKYIHICTh BHUXIIHMX HadaJl OCSATHEHHsI ITpaBa

B paMKax Ti€l 4M 1HIIOI KO TipaBa. Take po3yMiHHS
Ma€ CBOIM KOPIHHSIM PHUMCBKY JOTMAaTH4HY IOPHCIIPY-
JICHITIF0, KOJI JIOTMa TIpaBa PO3YyMI€ThCS SK TPOIYKT
JIOTIYHOT PO3YMOBOi IiSUTBHOCTI 3 Yy3arajJbHEHHI Ta
CHCTEMAaTH3allii PO3PI3HEHUX HOPMATHBHUX IOJIOKCHB.
HecknaaHo moMiTUTH, IO TaKWi MiAXiA IPOMOHYE il
JIOTMOIO PO3YMITH JIOKTPUHY ITpaBa.

Haii6inb1 sickpaBUM MPEICTABHUKOM BY3bKOTO ITifI-
XOIy 0 po3yMiHHs gormu mpasa OyB C.O. Mypowmries.
Ha iforo aymKy, COIioorisi mpaBa Bipi3HIEThCS BiJ 3a-
raJibHOT Teopii mpapa (B paMKax sIKoi, Ha HOro JyMKY, i
iCHye JorMa IpaBa), OCKUIBKH COIIONOTIS Ma€ CIpaBy
HE 3 y3araJbHEHHSM YMOBHBOIIB, a 3 y3arajibHECHHSIM
peanbHUX (haKTiB 1 CTAaBUTH COO1 32 METY BCTAHOBJICHHS
3aKOHIB. 3aBJIaHHs COLIOJIOril MpaBa MOJSIrae B CUCTe-
Maru3auii Ta knacudikaiii, He y (hopMalbHO-JIOT1uHIN
00poOIIl JiF0YOro 3aKOHOJABCTBA, & Y BIJKPHUTTI COIIO-
JOTIYHHUX 3aKOHIB PO3BHUTKY MpPaBOBOI cHcTeMu [3, c.
5]. 3aranpHiii Teopii npaea, Ha gyMKy C.O. Mypomiie-
B, «dyKa MPAKTHYHA CTOPOHAY, BOHA KHE 3aiiMaeThCs
iJIeallbHUM JIepAKaBHIM 1 IPaBOBUM JIaJIOM, HE IMparHe
JIO PO3KPUTTS KiHIIEBOI METH JICP’KaBHOTO Ta MPABOBOTO
JKUTTSDY. 3aranbHa Teopis MpaBa € YaCTUHOIO COII0JIO-
rii y IIUPOKOMY CeHCi, 00 HIYOro He MPHUITUCYE, a JIUILEe
JOCITIIKY€E «T€ MpaBo, sIKe Ji€, ajleé He Te MpaBo, sKe
0 mamo mistu». HasuBarouwm mormy ImpaBa YaCTHHKOIO
topunnaHoro Muctentsa, C.O. MypoMIIeB MiIKPECITIOE,
0 JIOTMaTWYHE JOCITIKSHHS OXOILTIOE JISKIIbKa Mpo-
nieciB [4, ¢. 765-766], a came: ONUCYBaHHS Pi3HOMAHIT-
HUX IOpUAWYIHUX (HOpPM, IO B CYKYITHOCTI YTBOPIOIOTH
MPaBo; y3araibHEHHS, (JOPMOIO SKOTO € TPUHIIMII TIpa-
Ba, 110 MPOJIMBAE CBITIIO HA KOHKPETHHI OKpeMU BH-
Ma/I0K; BU3HAYEHHS (Kareropii 1opuaudHux (akTiB, gKi
MePEeNAOTHCS IPaBUIIaMu (HOpMaMu) a00 MPUHIIUIIAMUY,
OTPHUMYIOTH CBOIO OCOOJIHBY Ha3BY, 1 KOJKHA Taka Ha3Ba
MiJIATae BU3HAYCHHIO); — Kiacudikailis, TOOTO CUCTEM-
HE PO3TANIyBaHHS IOPUANYHUX IPABWI, TPHHIUIIB i
BHU3HAYCHb.

[Mo3umist C.O. MypomiieBa 3ycTpinia cepiHo3Hy Tij-
TPUMKY Ta OIHOYACHO BHUKJIMKAJA TOCTPI CYNEpPEUKH.
3anepedyeHHsT HayKOBOTO JIOTMAaTUYHOTO HAMpsMKy Yy
CeHCl caMOCTIHHO HayKH BUKJIMKAJIO HECHPUUHATTA 3
6oky C.B. ITaxmana, O.X. ['onemcTena, /1.1. A3apeBuya.
[MopiBHIOIOUN TOTMY TIpaBa 3 TpHpomo3HaBcTBOM, C.B.
[Taxman 30mmkyBaB 11 3 Maremarukoro, a O.X. ['onbM-
CTCH HaBiTh C(HOPMYITFOBAB JICSIKi 3 3aKOHIB, BIIKPUTHX
IOPUINYHOIO JOTMaTHKOK, BBKAIOUH, 1110 OpPMaIbHO-
JIOT1YHE JTOCII/PKEHHSI CTAHOBUTH «IOPUINUHY CTATHKY,
a00 IOpUAMYHY TEOpilo Mpasa, ad0 IOPUCTIPYACHIHIO Y
BJIACHOMY CEHCI IIbOTO CJIoBa» [3, ¢. 9].

V cydacHiil opucnpyaeHLii By3bKUH miaxix A0 po-
3yMiHHS TOrMH TipaBa o0rpyaToByBaB B.C. HepcecsHir.
Bin BU3HAauaB morMy mpaBa SK 3araJbHONPUIHATI B
IOpUCTIPYIIeH T (MTPaBOBi JOKTPHHI YW FOPUIMYHIN
IIKOJI) BHIXiJIHI OCHOBHI TIOJIOKEHHSI MPO TIO3UTHUBHE
MpaBo, HOTO BCTAHOBJICHHS 1 J1it0 [6, c. 382].

By3sbke po3yMiHHS JOTMH IIPaBa, 10 BUPAKAETHCS B
ii iHTepIpeTalii K NeBHOI JIOT1YHOI CUCTEMH, 110 iICHY€
BUKITIOYHO B MEXKax IPaBOCBIIOMOCTI Ta Ha I OCHO-
Bi (D)YHKIIIOHY€E SIK ITEBHHUH 3aci0 MPaBOBOrO MHUCIICHHS,
CBOTOIHI CKJIaJHO BBAXKATH BIAJMM. AJDKE IpodieMa
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JIOTMAaTHYHOTO YCBIJIOMJICHHS TpaBa 30Kpema Ta Jo-
IMaTHUYHOI IOPUCIIPY/ICHIIIT B IIIJIOMY TIOJISITAE HE B TOMY,
100 CTBOPUTH CUCTEMY JIOTIYHO BIIOPSAKOBAHHMX TO-
HATb, @ B TOMY, 00 I[i TOHSITTS Majl CBill IPaKTHYHUHN
€KBIBaJICHT.

Brnache, po3puB MiX IOPHINYHOO TEOPiew y hopmi
JOTMAaTHKH Ta IOPUANIHOIO TIPAKTUKOIO, SIKUH CHOTOMHI
SICKpaBO BUPaXCHUH y TpaBOBiil cucreMi YKpaiHW, Ha
HaIly AyMKY, BUHHK 4Yepe3 akTHBHI HaMaraHHs CKOH-
[EHTPYBATH JOIMY [PaBa B MEXax FOPHIUYHOI HAYKH,
3aKOHCEPBYBATH i Ha PiBHI TEOPETHYHUX y3araibHEHb.

Buxiza 3a Mexi By3bKOTO MiIXOIy 0 PO3YMiHHS JI0-
MU MpaBa BUMarae, BiJlIMOBITHO, 1 BUXOJY 32 MEXI1 HOP-
MaTHUBI3MY Ta IOCHATypai3My SIK MOHICTHYHHX KOHIIETI-
1id npasa. Ha Hanry qymKy, cydacHU# miaxia 10 JOrMU
nmpaBa MOXXKHa 0a3yBaTW Ha IIHHICHO-HOPMATHBHOMY
MPaBOPO3yMiHHI, BIJIOBITHO JIO SIKOTO MPaBO IMOCTAE
SK ICTOPHYHO C(OPMOBAHA, MOPANBLHO OOTPYHTOBaHA
Ta peJiridiHo BUBIpPEHa, Jieralli3oBaHa I[IHHICHO-HOpMa-
THBHA CHCTEMa, pPO3paxoBaHa Ha 3arajibHe BH3HAHHS
(JeriTuMariito) Ta BiANOBIIHY MOBEAIHKY JIOAEH, opra-
Hi3alli#, COMaJIbHUX CIIJILHOT, B SIKili BAKOPUCTOBYIOTh-
cs1 TIporeiypH, hopMalti3oBaHi pillicHHS Ta JEPKaBHUI
MPUMYC UTS TTOTIEPEKCHHS Ta PO3B’sI3aHHS KOH(IIIK-
TiB, 30epeXeHHs coliayibHOl MiTiCHOCTI [7, ¢. 56-57].
Ha Take po3yMmiHHS mpaBa MH OyJIeMO CIIUPATHCS TPH
PO3KPHTTI 0COOIMBOCTEH JOIMH TIpaBa.

VY 11pbOMy KOHTEKCTi OUTBII BJAIKMM, 3 HAIIOT TOUKH
30Dy, € IUPOKE PO3YMiHHS TOTMHU npaBa, CyTh AKOTO
MOJISATAE y TOMY, IO MPH BI/IplIHeHHl MUTaHb FOPUANY-
HOi JOTMaTUKU MH [TOBHHHI OPi€HTYBaTHCS HE JIMIIE Ha
HOPMHU TIpaBa B3araJji, IPUHIUIIH IpaBa B3arali, mpaBo-
Bl BIJIHOCHHHM B3araji, aji¢ i Ha KOHKpPETHI 1X MpOsBH:
came IIi MPaBOBI BIJTHOCHHH, caMe IIi MPaBOBI HOPMH
tomo. Take poO3MIMpPEHHS TPUPOAM JIOTMHU TpaBa JIo-
3BOJISIE TIOB’S3aTH B €JIMHE IIJIe IOPUINYHY HayKy Ta
MPAaKTHKY, a JIOTMa MpaBa CTa€ OIHUM 3 KOMIIOHEHTIB
MPaBOBOI CUCTEMH. YIeplie Taka JymMKka Oyia BHCIOB-
JIeHa I0TOCJIaBCbKUM yueHuM Pamomupom Jlykiuem. Ha
foro IyMKy, IorMa IpaBa HE 3BOIUTHCS JIO JOTMaTH4-
HOTO METOLY, SKHI MUCITUTHCS SIK CHEIUPITHUHI TIpo1iec
OCSATHEHHSI, PO3MEXYBAaHHS Ta CHHTE3Y ITOHATH 3 METOIO
OXOIUICHHSI TpaBa SIK JACSKOTO 1HTENEKTyaIbHOTO SBHUINA
[8, c. 36-37], Tomy morma mpaBa y By3bKOMY CEHCi (SIK
YMOBHBIJ] TICBHUX TCOPETHYHHX IOJIOKEHb 3 TTO3UTHB-
HOTO TIpaBa) Ma€ JOMOBHIOBATUCS MTPAKTUYHOIO METOJI0-
JIOTI€I0 MpaBa, M0 MOJISArae y TPAHCIIALIT HAyKOBOT Tpa-
BOBOI METONIOJIOTIi Ha MPAKTHIHY chepy.

Sk 3a3nayae C.I1. [TorpeOHSK, «KMOKITMBOCTI, 1110 Ha-
JIAOThCS TPABOM, MalOTh OyTH KOHKPETHHUMH 1 CIIpaB-
KHIMH (peajbHUMH), MTPAKTUYHO 3TIHMCHEHHHMH, a HE
TEOPETUYHUMH Ta Lto30pHUMU. [TpaBo 3a ux yMOB Mae
PO3TIIAIATUCS HE TIPOCTO SK HAJISKHE, a K BKOPIHEHE Y
MPAKTHUKY Halle)KHe, 10 TepedyBae B MpoLEeci CTaHOB-
JIEHHS1, CTa€ YaCTUHOIO peaibHOCT» [9, c. 166-167].

TakuM ymHOM, crienugivyHa pruca MUPOKOTO PO3Y-
MIHHS IOTMH TIpaBa IMoJsrac y ii OMHOYaCHO iHAYKTHB-
HOMY (OPMYJIIOBaHHI, KOJH CTPYKTYPHI KOMITOHCHTH
JOTMaTUKU BHBOITHCS 3 TIIOYOTO IpaBa, IOPUAMIHOL
MIPAKTHUKH, & TAKOXK y JICAYKTUBHIH 00pOOIIi, KOJIU B O/IH-
HUYHOMY BiIIYKYEThCS 3arajibHe.

VY TpakTyBaHHI JOTMHU TpaBa B Cy4acHId FOpUCIIPY-
JICHIII{ TPUHIMITOBE 3Ha4eHHS MarTh Jopodku C.C.
AnekceeBa. Posrnsiaroun orMy TpaBa B po3pizi po3-
BUTKY FOPUJMYHOI HAYKH, BIH CTBEPIUKYE, 10 HopMy-
BaHHS IOPUIMYHOT JOTMaTHKH — IIUUISIX IPABOBUX 3HAHb
JI0 TIO3UTHBHOT HayKH. Jlorma mpaBa npu 1boMy Moctae
SIK CHCTEMa TPAKTHYHO 3HAYUMHX (DaKTiB, MPABOBUX
peaiiif — IiIounx MpaBOBUX HOPM, 3aKOHIB, FOPUIUIHUX
MIPELeNICHTIB, TPaBOBUX 3BUYAIB, iX PO3YMIHHS, TIyMa-
YEeHHS, IPAKTUKU 3aCTOCYBaHHS (YCHOTO TOTO, IIO TIiX
TaKUM KyTOM 30py Ma€ Ha3By «MO3UTHUBHE mpaBoy) [10,
c. 37]. s aymMKa BHJIQTHOTO CY4YacHOTO IMpPaBO3HAaBIIS
JIO3BOJISIE PO3MEKYBATH JIOTMY TIpaBa Ta JOTMaTHYHY
IOPUCTIPYJCHIII0, KOJK MepIla MOCTA€ SIK OCOOMUBUI
KOMIIOHEHT IpaBa Ha yCiX piBHAX Horo (yHKIIOHYBaH-
HS (Hayka — MpakTHKa — OCBITa), a Jpyra € JIMIIe KOM-
MMOHEHTOM IOPHCIIPY/CHIIIT, 10 JOMOBHIOETHCS (Dijo-
coeproro (imocodis mpasa Ta (bmocoq)lﬂ z[epmaBH)
(byHnaMeHTanLHoro (3aranLHa Teopm Jep)kaBH 1 TIpasa,
icTopist nepaBW 1 IpaBa, iCTOpis MPAaBOBHX YUYCHB),
OpraHizamiiHo- -TIPUKJIA]THOIO, MDKHApPOJHOK Ta 1iHTe-
TPaTHBHOIO }opncnpyz[eHule}o [11, c. 34]. 31 cxoxux
no3uliit ananizye gormy npasa P.A. Pomamios: «/lorma
npaBa 00’ €IHy€ OAHO3HAYHO MPUIHATHI B paMKax JaHO1
MIPABOBOI CUCTEMU MOHATTS, NPUHLMIIH, TEXHOJIOTI], 1110
XapaKTepU3yIoTh TPABO SK IHCTPYMEHT PETYISTHBHO-
3aXHUCHOTO BIumBYy» [12, c. §].

TaknM 9rHOM, TOTMa ITPaBa € HE JINIIE CTPYKTYPHUM
3pizoM ropuandHoi Haykw, sSK BBakaB P.B. Tapanos-
CBKHH, ajie i CTPYKTYpPHUM 3pi30M ycboro mpasa. Taka
JyMKa TIPOJIOBKY€E CBOE PO3TOPTAHHS y TOCIiIKEHHIX
FO.M. OGoporoBa, A SIKOTO JOTMAaTHYHUHN 3pi3 MpaBo-
BOT peasbHOCTI Ma€ JIOTIOBHIOBATHCA LIHHICHUM 3pi30M,
3aBISIKH YOMY BiIOYBAa€ThCS B3a€MOIIPOHUKHEHHS HOP-
MaTHBHOTO Ta I[IHHICHOTO y MeXaHi3Mi JIii IpaBa.

Tak, mepeBOASYM MUTAHHS TPO IOTMY IIpaBa o
chepu akcionoriuHoi XapakTepucTHku mpasa, FHO.M.
O0OpPOTOB CTBEPJIKYE, MO JIOTMA MpaBa — Iie MPaBoBa
I[IHHICTB, IO BTIJIOE BIACTUBOCTI MpaBa Ta € OCHOBOIO
IOPUMYHOT OCBITH 1 IOPUMYHOT PAKTHKH, 110 BUPaXKe-
Ha B [IPAaBOBHX HOPMAX, MPABOBHUX aKTaX Ta MPAaBOBHUX
BimHOocuHax [13, c. 150]. Cepen KOMIIOHEHTIB JIOTMU
IpaBa HAayKOBEIb TOBOPHUTH TAaKOK MO IPABOBI IPUH-
MY, Cy0’€KTHBHI MpaBa Ta FOPUAHIHI 000B’3KH, Pi3-
HOMAaHITHI HOPMAaTHBHI Ta 1HIUBIyaJIbHI aKTH.

I[orMa TpaBa, BUBE/CHA 33 PAMKH YMOIJISIHHX KOH-
CprKHlI/I y TUIOIIMHY MPAKTHIHOI Iii mpaBa, TIOCTae
SK CyTHICTb, III0O BU3HAUA€ TBEPIICTh 1 He3anepeqH10T1>
camMoi OCHOBH, BIJIIOBITHO JO AKOI BUPILIYIOThCS BCi
IOpPUMYHI HTAHHS, TOMY IIO IPaBO, BUPaXKEHE B 3a-
KOHI, 1HIIMX JDKepelax, MOCTae nepes JIOAbMHU 1 epes
Jep KaBoro SIK TBepJa, He3allepeyHa MifcTaBa it HOp-
MaTHBHOTO PETYJTFOBaHHS MOBEIIHKH JItoeH 1 il Jep-
JKaBH.

JormMa mpaBa, TakuM YHHOM, BHPaKae€ peaybHEe
00’exTHBHE (IO3UTHBHE) TPABO, IO iCHY€ B JAHOMY
CYCIIBCTBI, Y KOKEH JIaHUH MOMEHT, — IIe «T€, 110 €»
— CYBOPO BHM3HAY€HA «JIaHICTh» 1 «HE3MIHHICTH». [Ipn
LIbOMY BHpa3 «JI0TMa IIpaBay» Mo30aBjeHe 3BUYHUX IJIs
Oararbox JItojiell HeraTUBHUX BiATIHKIB: 1I€ IIJIKOM HOP-
MaJIbHUH, «100pOTIOPSAAHUIY 1 HABITh MpodeciiiHO Tpe-
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CTI)KHUH, 3HAKOBUH y rOpuanuHiil cdepi TepmiH, 10
XapakTepusye oOpa3 mpasa K 00’ €KTUBHOI peajbHOCTI
[14, c. 7]. Ua nymxa C.C. AnekceeBa sikHallKpaille BUpa-
»Kae HOro KOHIICTII0 JorMu mpaBa. GakTUYHO IS BH-
JIATHOTO MPABO3HABII JIoTMa yocoOJr0e B cobi yce Te,
IO €, BIACHE, IPAaBOBUM Y HOPMAaTHBHOMY CEHCI.

Hespaxkaroun Ha MOCIIIOBHICTH Ta JIOTIYHICTH HOP-
MaTUBI3MY Y BUKJIAICHHI KOHIIENTYaIbHAX XapaKTepHC-
TUK JOTMH TIpaBa, TOJOBHA HOro mpobiema momsrae y
HEBpaxXyBaHHI KPUTHYHHX COLIATbHUX ITapaMeTpiB Mpa-
BOBOI cepu. Came 3 IMX MO3UILIH KPUTHKYBAaB CBOTO
yacy IOpUANYHY AorMaTuky Makc BeGep, komu mnucas,
0 SIKIO COLIOJIOTiA, BUKOPUCTOBYIOUM CBOi I'paHUY-
Hi Kareropii (Taki sSK «CYCIJIbCTBOY», «COIiaJIbHA Iish»
TOIIO), TIParHe BUBECTHU iX IO IUIOMIMHH PEalbHOI CO-
iaJbHO OPIEHTOBAHOT MPAKTHKH, TO FOPUCHPYICHILS
MIPOJIOBKY€E 3AIUIIATUCS HAa YMOIISIAHOMY Ta HOpMa-
TUBHOMY DiBHI i HaBiTh HE HAMATAETHCS 32 CYKYITHICTIO
MIPaBOBUX HOPMATHUBIB, JIOTIYHNX KOHCTPYKIH Ta pi3-
HOMaHITHUX TPUHIMIIB MOOAYNTH JKUTTEBICTH MpaBa,
«BUBECTH» JOTMY «y cBiT» [15, c. 507-509].

Hopma mpaBa He B 3M031 OXONMUTH yci€i mamiTpu
KOMIIOHCHTIB JOTMHU IpaBa, OCKIIBKM BOHA IIOB’s3aHA
3 TIPOSIBOM IpaBa SK JIOTIYHOI cucTteMHu. Ha piBHI J0-
IMH TIpaBa CBOEPIJIHICTH TpaBa SK JIOTIYHOT CUCTEMH
XapaKTepU3yeThCs if TTHOOKOI0 €THICTIO 3 (POPMAITLHOKO
JIOTIKOI0, Y1 IIUPIIE — MATEMATUYIHOKO (CUMBOJIIYHOKO)
norikoto [16, ¢. 17].

Ha Hamre nmepekoHaHHs1, Taka OLliHKa JOTMH TpaBa y
O1IBIIOCTI BUIIAAKIB 1 CHOTOAHI 30epirae CBOI iCTHH-
HICTb. A TOMY HEOOX1IHO CTBOPUTH LJIICHY KOHLICMIIIIO
JIOTMH TpaBa, ska O MmoeaHyBajsa y cobi i HOpMAaTUBHI, 1
(hopMasTbHO-JIOT14HI, 1 TPAKTUYHI KOMIIOHCHTH ITPABOBOT
ctepu. Taky eHICTH MOKE 320€3MIEUNTH CIPUXHATTS 10~
I'MH TIpaBa 3 IO3HIIiH GaKTyaizMy, 3riJIHO 3 SIKUM J0rMa
mpasa € (PaKTOM COLIAIBLHOTO KUTTS HE JIUIIE TOMY, 110
BOHA BHpaK€HA B HOPMATHUBHHX TEKCTaX, 4epe3 IO Ha
Hel MOUIMPIOIOThCS KPUTEpil 3aranbHO000B’I3KOBOCTI,
aye W ToMy, 10 BOHA € (JAaKTOM HayKOBUM Ta (pakToM
JAHHICTIO, B sIKiii mepe0yBae Ta pO3BUBAETHCS IOPUINY-
HAa MMPaKTHUKA.

Jdorma mpaBa, TakuM YHMHOM, Ma€ CIpaBy 3 (ax-
THYHHM 3pPi30M MPaBOBOI peasibHOCTI, TOOTO (iKcye y
3HATOMY BHUIJISIII HOPMATHBH, BITHOCHHH, IPUHIIAITH Ta
MOCTYJaTH, 10 HEeBiJl'€MHO MIPUCYTHI y MPaBOBil cdepi.
Ile no3Boysie CTBEpKYBATH, IO JOTMa TpaBa 0Oe3mo-
CEpelHbO OB’ A3aHA OJHOYACHO 3 (PaKTUYHUM, HOpMA-
TUBHHM Ta yHiKaJIbHUM. [IpaBo y forMaTnaHOMy BUMIpI
MOCTAE K CYKYIHICTDb (haKTiB.

IO.M. OGopoToB KOHCTaTye, IO CyYacHa JoTMa
MpaBa BTPAyaE CBOKO CTIHKICTh, CTAE PYXJIMBOIO, IIJIHH-
HOr0. CITpaBeNIMBO 3ayBaXKEHO, 1110 3MiHU B CYCIIILCTBI
TpaHC(OPMYIOTh 3aCaaN MPaBa, a BiANIOBITHO, HOBUHHI
3MIHUTHCS O3HAKH MpaBa 1 ixHe cupuitHATTa. [Ipn 1po-
My BifOyBaeThcs (hOPMyBaHHS HOBUX BIACTUBOCTEH! pe-
ANBbHOCTI, 3MIHIOIOTHCS. O3HAKH IpaBa SK Mipu cBOOOIN
(hopmasibHO PIBHUX 1HAMBIIB.

VYTpara JOrMOIO TpaBa CBO€I CTIHKOCTI, IO-TIepIIe,
O3Ha4Ya€ KpU3y CYYacHOi MpaBOBOI HOpMAaTHBHOCTI. LIfo
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KpH3y IMEHYIOTh TaKOXK 1H(OIIAIIEO TTpaBa, Sika BUPaKCHA
Y HEBIIMOBITHOCTI KiJIBKOCTI ITPaBOBUX HOPMATHBIB COITi-
AIBHUM TTOTpe0aMm JIFOIUHH i CyCITUTLCTBA, KOJTU KUTBKICTh
HOPMAaTHBHO-TIPABOBUX AaKTIB MEPEXOAUTH YCi PO3yMHI
Mexi [17, ¢. 95-96]. [ndmnsiuis mpaBa po3mMuBae He JTUIIE
3aKOHO/IaBYl MACHBH, ajie i moje iX MpakTUYHOI peaniza-
ii, a TOMy Bpakae TakoK IorMmy mpasa. Kpusa Hopma-
TUBHOCTI, 1110 TTOPOJDKY€ 1HQIIALIIO, BTpATy JIETITUMHOCTI
Ta BeIe J0 IrHOpYBaHHS 3arajibHOOOOB’SI3KOBOCTI, PYyii-
Hy€ JOrMY IpaBa, OCKUTHKH BOHA ITOYHHAE IIEPEXOIUTH
MEKy He ITPAaBOBHUX MPAKTHK.

3 iHmoro OOKy, IUIMHHICTH Ta HECTAOUTLHICTh IOTMHU
IpaBa BUPAKAETHCS TaKOXK y chepi FOpUANIHOT HAYKH, /1€
BOHA YaCTO 3aJIHIIAETHCS OCTOPOHB JUCKYCIH o710 (QyH-
JaMEHTAJIbHUX 3acaJl IIpaBa, MePexo/ iUy B IUIOMINHY ra-
Jy3eBUX JIOCIIKEeHb. AJle i Ha IIbOMY PiBHI IOTMaTHKa
3a OCTaHHI POKHU Mepekuiia BeIMYe3Hy KUIbKICTb 3MiH Ta
TpaHchOpMaIliid, MOPOIKYBAHUX 1ICSIMH TPaB JIIONUHH,
IH/IMBIAyalIbHOT CBOOOIM Ta JIEMOKpaTH3Allii.

Crienudika Cy4acHOTO PO3yMiHHS JIOTMH IpaBa, SiK
0aunMo, BUpakeHa B TOMY, II0 JOTMa IpaBa po3Tisiaa-
€ThCS HE MPOCTO SIK HAMPAMOK HAYKOBOTO OCMHCIICHHS
MpaBoOBOrO XKHMTTA. JlorMa mpasa, ICHYIOYHM Ha p13HI/IX
piBHSIX MPaBOBOI pPealbHOCTI, BHPa)Ka€ OHTOJOTIYHI
KOMIIOHEHTH TpaBa. Y IbOMY KOHTEKCTi BHCIOBIIO-
I0ThCS 11€1 00 TOT0, a0 PO3MIISIIATH TOTMY IIPaBa sIK
OIIHY 31 CKJIaJJOBUX CTPYKTYpPH TIpaBa.

B KOHTEKCTI TPaBOBOrO PO3BUTKY IHUTAHHSI PO
CTPYKTYPY IIpaBa IOB’3y€ThCS HE TUTBKH 3 iICHYBaHHAM
HOpPMaTHBHOI Horo ckianoBoi. CTpyKTypa mpasa — Iie He
TINBKH CYKYNHICTh MOTO CTAaTHYHUX KOMIIOHEHTIB, aie
it IX MuHaMIKa, 110 T03BOJSE M ICHYBaTH B KOHKPETHHX
BUMIpax MPOCTOPY 1 4acy, a B HAUIIMPIIOMY KOHTEKCT1
CTPYKTypa IpaBa J103BOJSiE HOMY IiITH B PI3HUX CHC-
TEMHHX paMKax.

TakuMm 9rHOM, Yepe3 03HAKY CTPYKTYPHOCTI PO3KpPH-
BAETHCS €IMHA TPUPOJA TpaBa, IO JO3BOJISIE HOMY 3a-
JIMIIATHCS PABOM B a0COIFOTHO Pi3HHX 32 CIICIU(IKOIO,
CKJIaJIOM YYacCHHKIB y Pi3HUX cdepax KUTTA CyCIIilb-
CTBA 1 TIOAMHU — BiJl MDKOCOOUCTICHUX NTPABOBUX KOMY-
HiKaIliil 10 TpaHCHAIIIOHAJIBHUX 1 ITI00AIbHUX MPABOBUX
BITHOCHH Ta 1HCTUTYTIiB. Po3misg mpaBa Kpi3b MpU3My
HOro CTPYKTYPHOCTI A03BOJS€ HE JHIIE MO-HOBOMY
CIIBBIIHECTH TIPaBO, CHCTEMY IIpaBa i MPaBOBY CHUCTE-
My, ajie i pO3KpHUTH HOro QyHIaMEHTaIbHI OHTOJIOTIYHI
OCHOBH, crierudiky il Ta e(heKTUBHOCTI.

BucHoBku. Buxojs4u 3 mIMPOKOTO PO3YMIHHS J10-
I'MH IIpaBa, MOJKHA 3aIIPOIIOHYBATH TaKe ii BU3HAYCHHS.
Jlorma mpaBa — e CTPYKTypPHHI KOMIOHEHT Npapa, 1o
iCHy€e MOpsA 13 LIHHICHOIO Ta CTaTyCHOI XapaKTepHC-
THKOIO TIpaBa i CTaHOBUTH cepy IOPUIHNIHOT HAYKH (J10-
IMaTHYHA FOPHCIPYACHIIA), IOPUANIHOI TPAKTUKA Ta
IOPUIMYHOT OCBITH Y BUIVIA TIFOUOi CHCTEMU ITO3UTHB-
HOTO TIpaBa 1 IPAaBOBHUX KaTEroOpiil Ta MOHATh, y SKHX IS
cucTeMa BioOpaxkeHa.

INTomanpmri HayKoBi MONIYKH: 1) BH3HAYUTH 0COOIN-
BOCTI JOTMaTHYHOI IOPUCHPY/CHIIT; 2) BKa3aTH Ha 0CO-
OIMBOCTI BUKOPHCTaHHS JOTMaTH4YHOTO METOAY B IOPH-
CIpYACHIII.



Cepis [IPABO. Burmyck 26

CMUCOK BUKOPUCTAHUX OXEPEN:

1. Anekcees C.C. BocxoxaeHue k npasy. MNoucku n pewenus / C.C. Anekcees. — M. : HOPMA, 2001. — 748 c.

2. AnekceeB C.C. lNpaBo: asbyka — Teopust — ounocodms : OnbIT kKoMnnekcHoro uccnegosanusi / C.C. Anekcees. — M. :
Craryr, 1999. — 759 c.

3. CanbHukos M.B. lorma npaga B koHuenuum C.A. MypomueBa / CanbHukoB M.B., PymsiHuesa B. I'. // ictopus rocynapctea
n npaea. — 2004. — Ne 5. — C. 5-6.

4. Mypomues C.A. Yto Takoe forma npasa? / C.A. Mypomues // FOpugunyeckuin BectHuk. — 1884. — Ne 4 6. — C. 765-771.

5. FonbmcTteH A.X. Heckonbko MbICrien 0 no3vTmBuame B Hayke npasa / A.X. lonbmcTeH // KOpuanyeckue nccnenoBaHus un
craTtbu. — Cl16., 1894. — C. 3-22.

6. HepcecsiHu B.C. O6uwas Teopusi npaBa 1 rocygapcrtea : yy4eb. ansa By3os / B.C. Hepcecaxu. — M. : UHOPA-HOPMA-M,
1999. — 552 c.

7. ObLeTeopeTnyeckas opucnpyaeHuums: y4ebHbin kype : y4eb. / Mog pen. KO.H. O6opotoea. — Opecca : Penuke, 2011. —
436 c.

8. Nykunu P. Metogonorus npasa / Pagomup Jlykud ; nog pea. v ¢ Betyn. ct. .A. Kepumosa. — M. : MNporpecc, 1981. — 302 c.

9. MorpebHsik C. O3Haku NpaBa B KOHTEKCTi Cy4acHoro npaBopo3ymiHHs / C. MorpebHsik // Mpao YkpaiHn. —2010. —Ne 4, — C.
164-169.

10. Anekcees C.C. M3bpaHHoe / C. C. Anekcees. — M. : CrartyT, 2003. — 480 c.

11. O6opotos FO.H. ObLweTeopeTnyeckas opucnpyaeHUmns — Teopusi rocyaapctaea v npaea Hoeoro Bpemenn / K0.H. Obopo-
ToB // HaykoBi npaui Opecbkoi HauioHanbHoi topuanyHoi akagemii. — T. VIII. — Ogecca : FOpua. n-pa, 2009. — C. 34-37.

12. Pomawwos PA. PeanucTniecknin NnO3UTUBN3M: MHTErpaTUBHBLIN TUM COBPEMEHHOIO npasonoHumanus / PA. Pomawios //
M3BecTus BbicLInX y4ebHbIX 3aBeaeHuii. MNMpaBoegeHue. — 2005. — Ne 1. — C. 4-12.

13. O6opoTos 0. H. Tpaguuum n HoBaumu B NpaBoBOM pa3suTum : moHorpadwms / FO.H. O6opotos. — Opecca : Opua. n-pa,
2001.-160 c.

14. Anekcee C.C. CoumanbHas LeHHOCTb npaBa B coBeTckoM obectse / C. C. Anekcees. — M. : FOpua. nut., 1971. - 223 c.

15. Bebep M. N3bpaHHble npounsseaeHus / M. Bebep ; nep. ¢ Hem. ; cocT., 06w, pea. v nocnecnos. FO.H. [aBeigoBa ; npea-
ncnos. IN.MN. MNangexko. — M. : Mporpecc, 1990. — 803 c.

16. INNo6osukos B.O. Matematnyeckoe npasosefeHue. Yactb 1. EctectBeHHoe npaso / B.O. Jlo6osukoB. — EkatepuHbypr :
W3a-Bo lNymaHuTapHoro yH-Ta ; M3a-8o YpanbcKon rocyaapCcTBeHHOMW opuanyeckon akagemmu, 1998. — 240 c.

17. O6opotos tO.H. NHdnsumsa Bnactv n npasa kak unamkatopsl cnaboro rocygapctaa / K0.H. O6opotos // Haykosi npadi
HaujioHanbHoro yHiBepcuteTy «Opecbka topuamnyHa akagemis». — T. IX. — Ogecca : KOpua. n-pa, 2011. — C. 95-96.

52



