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Over the past few years there is a discussion
about the place of sports law in the legal
system as a branch of law and scientific discipline.
Without going into deep analysis of this controversy,
it should be noted that the sports law right now is
a large array of regulations that govern special
on the structure, content and essence of public
relations. Such relations are formed in connection
with the preparation, organization and conduct of
the competition, and their subjects are athletes,
coaches, sports judges, organizers of sports and
training activities, etc. Among the entire array of
these relations especially singles out the relationship
between athletes and sports organizations, and the
most “painful” practical problem is the transition of
athletes from one sports club to another, which is
mediated by the existence of transfer system.

The legislation of Ukraine does not contain the
terms “athlete transition” and “Transfer Agreement”
(transfer contract). In the Law of Ukraine “On Physical
Culture and Sport” (hereinafter - the Law), a single
core piece of legislation in the field of sports, article
23.3 was dedicated to the transitions of athletes
from one club to another (sports transfers), but in
the new edition of the Law by the 17th of November
2009 this provision was removed and now none of
the 54 articles of the Law is dedicated to the question
of transfers. Specific provisions on movement of
athletes are in local regulations, adopted by the
professional leagues and national federations of
sports, particularly in the special regulations of the
Football Federation of Ukraine On the Status and
Transfer of players taken by the Executive Committee
FFU in July 19, 2010 [2]. Act enshrined the status of
sports federations as public organizations of sports
orientation (Article 20), and today, in the situation
of absence of proper legal regulation, legal acts
of such organizations are the main sources of law
for the regulation of relations in the field of sports
activities. Practically, this leads to a situation where
normal rules of sports federations, often remaining
at the level of customary law, regulate a number
of important issues, including those related to
contractual relations between players and sports

clubs, and thus significantly limiting the rights and
interests of more weakness in sporting relations
which are most often just athletes.

Thereupon, the purpose of the research is
to study the legal nature of transfer relations, the
essence of transfer agreement and to offer the
solution of problems of legal regulation of relations
on transitions of athletes from one sport club to
another.

Questions of history, organization of transfer
system were the subject of research of scholars such
as S.V. Alekseev [1], V.P. Vaskevich, T. Korshunova [ 7],
M. Tkalych [9] and others. Research on the transition
of athletes was paid attention to by scientists not
only in the field of law, but also practical lawyers,
including D.V. Gorlova [6], V. Zaitsev, J.W. Supryaha
[8] and others.

Transfer system originated in the late XIX
century, when England began to emerge laws on
transitions of players. More than centenary history
of its existence it has undergone many changes in
the direction of liberalization, that does not prevent
it, and then based on the principles of substantial
restrictions on the right of an athlete to choose and
change the club, representing a complex system of
hiring professional athletes, which limits their choice
of teams they would like to perform, and determine
the order of the transition from one team to another.
This is because the existence of the transfer system is
to organize such a distribution of athletes that would
provide strong competition, achieving significant
results, maintenance spectacular sporting events
and as a result, getting high profits [1, 396]. Listed
objectives are quite acceptable for consumers of
professional sport, because, by definition of article
38 of Law, “professional sports is a commercial
activity in the sport associated with the preparation
and conduct of spectacular sporting events at a high
organizational level in order to make a profit”.

Features of functioning transfer system are
reflected primarily in that: 1) there is a fact of
payment from one club to another certain amount of
money (usually quite large), and 2) the basis of this
payment is a contract between the club, which the
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athlete leaves, and the club, part of which he passes,
and 3) these relationships are called “contract
of sale”, “contracts of exchange (barter)”, “lease
(leasing)” and others. It should be noted that the first
and third of the above conditions is not a subject of
the research. Actually, it is not possible to check the
fact of payment, so it presumes. As for the use of
names of agreements which defines the transition of
athletes, so they are not conscious attempt of legal
qualification the acts that take place. Therefore, the
greatest scientific interest is the study of the legal
basis for the implementation of transfer payments
- the contract between sports clubs (transfer
contract). We propose to consider the question
on the example of regulation of the transition of
professional athletes in football, because, firstly, it is
the football transfer system is the most common and
the most advanced and demonstrates all its essential
features, and secondly, organizations of this kind of
sports accepted the largest number of regulations
dealing on governing of transfer relationships on
both international and national levels.

Regulation of the FFU On the Status and Transfer
of players [2] defines the transfer contract as a form
of agreement between the clubs about transfers, ie
transition of player from one club to another. Thus, as
mentioned, the rules do not offer extended definition
of the transfer agreement, but regulates in detail the
procedure requirements for the transition process of
professional athletes from one club to another, which
are as follows.

1. Preconditions of the right to transfer football
player. First of all, footballer must be registered with
the association. Registration gives him the right to
perform at the club as a professional or an amateur,
and, accordingly, the right to move to another club.
For a professional footballer registration shall
consist of the signing to associations the term of the
contract with a club player for a specified period and
issuing “the passport of football player.” That is the
first condition for player to have a right for transfer
is to conclude a contract with the relevant club
(sports contract, contract for athletic activity), the
second one is the presence of registration with the
association, and in cases of international transfers
is also the International Transfer Certificate, which is
issued free of charge without any conditions or time
limits.

2. Requirements for the right to transfer.
Footballer has the right to transfer to another club in
the following cases: (1) the expiration of the contract;
(2) formalize an agreement between the club and
the player on the early termination of the contract;
(3) early termination of the contract in violation
by the club labor legislation of Ukraine, as well as

failure of contractual obligations by the club or the
player. If the term of the contract with the player is
not over, transfer is possible in case of the consent of
all interested parties (footballer, former club and new
club). Regulation does not require the conclusion of
transfer contract in all these cases, but only when the
validity of player’s contract with the club is not over
and he wants to move to another club, and when the
transition of player is “on loan”.

3. Compensation payments for the transfer
of player. Transfer contract must contain a clause
of compensation and assistance for the training of
athletes. Such compensation should be paid to the
club (clubs) who train or prepare a player to take
part in competitions each footballer’s professional
transfer between clubs (during or after the expiration
of his contract) to the end of the season, in which he
reaches 23 years. In the follow transfers of athletes
the right to compensation belongs only to his former
club, and it is charged and paid for the actual period
of training a professional footballer at this club.

4. Liability for violation of conditions of
transfer. Transfer, conducted in compliance with
regulatory standards and contract with a new club
entitles footballer participate in competitions for the
new club. If any conversion to athletes as well as
sports clubs who have signed contracts with them,
relevant professional league or federation may apply
sanctions, such as disqualification of the athlete and
the prohibition for the club to allow the athlete to
participate in competitions.

Analyzing these rules and regulations, it is clear
that the current regulatory model of transfer system
significantly limits the right of an athlete to transfer to
another sports club. Taking into account the need for
restrictions on transitions of athletes from one club to
another in order to achieve the goals and objectives
of professional sports, the commercial nature of
professional sport activities aimed at obtaining high
income and the high level of competition, we must
recognize the existing system of transfer of athletes
imperfect and contradictory . And in this regard
recognition the relationships that develop between
an athlete and sports organizations as labor relations,
and the contract between the athlete and the club
as an employment contract creates the greatest
difficulties [7, 59-60]. Article 38 of the Law stipulates
that the athlete gets the status of professional athlete
after signing the contract with the relevant actors of
physical culture and sports about his participation in
the competitions among professional athletes, but at
the same time the Law doesn’t consist any definition
of this contract or conditions or requirements to its
conclusion. Regulation of the FFU defines a contract
as a form of labor agreement between professional
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football club and its employees with all applications,
amendments, concluded in accordance with the laws
of Ukraine and Regulation. Thus, it is clear that the
rules of local regulation by setting forth requirements
for the transfer of professional athletes, directly
restricts his right as an employee under labor law to
freely use their skills and to contract (to conclude an
employment contract) with any club as employer. This
restriction is a violation of the constitutional rights of
the individual to choose employment and occupation
[8, 163]. The solution of the problem that has arisen,
is seen in the recognition of a contract between
professional athletes and sports clubs and transfer
contract varieties of civil contracts. Then assume
that equal partners - professional athlete and sports
club - within the rules that exist in a particular sport,
have the right to assume the obligations that restrict
certain rights and freedoms of the parties [9.72].
Of course, the contract between the athlete and the
club may include conditions such as guarantees and
rights granted to employees under labor agreements
and legislation, and then it should be recognized
as a mixed agreement, and transfer contract in any
case should be a civil contract.

In the earlier edition of the Law of Ukraine “On
Physical Culture and Sports” article 23.03 offered
professional sports leagues and sports federations
to determine the principles of athletes transition:
the transition of professional athlete to another club
shall be in accordance with the conditions approved
by a professional sports league (union, associations,
etc.) and the National Sports Federation with the
official approval of the central executive body of
physical culture and sports. In the current edition of
the Law this provision is absent that does not change
the current practice where the parties act in this way,
often ignoring the legislation. In our view, the rules
of the transitions of athletes should be standardized
and secured in a common legal act, and better in the
Law On professional sports. Upholding the transfer
rules will deliver national sports a large number of
conflicts that now arise between sports clubs and
athletes [9, p. 74].

Turning to the analysis of transfer contracts
concluded in practice, should note that they are
quite exceptional in their content. For example, the
contents of transfer agreement according to the
Standard Form of transfer contract of the transition
of player on “lease” [5] are the following conditions:
1. The duty of the football club, which has initially
concluded a valid employment contract with the
player (former club), in agreement with the player
suspend specified employment contract and move
footballer for temporary employment for a specified
period to the football club that accepts player (new

club). 2. The obligation of the new club to accept
footballer for temporary work and conclude fixed-
term employment contract with him. 3. The duty of
the player during transfer contract do not conclude
any employment contracts with other football clubs
without the consent of the former club. 4. The
obligation of the new club to make Transfer Fees for
transition of player in favor of the former Club in a
certainamount. Also, asarule, inthe transfer contract
it is provided that the rights and obligations of the
parties which are not settled, and liabilities of the
parties shall be determined by regulations and other
regulatory documents of the relevant associations or
federations of sport. Transfer contract of transition of
player differs from the transfer contract of transition
of player on “lease” with the fact that former club
must not suspend the employment contract with the
player, but terminate this agreement and release
player at a certain time [4]. Thus, in any case transfer
contract with similar terms is inconsistent with the
current labor legislation, and this limits the rights of
the athlete as an employee, as well as it is contrary
to the objective of transfer system, the objectives
of professional sports as a business and own goal
of transfer contract - to provide a compensation to
former sports club from a new sports club for training
athletes and making profit.

Regulation of the Russian Football Union On
Status and Transitions (transfer) of football players
determines transfer contract as a bilateral agreement
concluded between professional football clubs and
defines the procedure, terms and conditions of
transition (transfer) of a professional footballer [3].

We believe this definition does not disclose the
nature of relations that actually occur between sports
clubs on transfer player, and for this reason, taking
into account listed above, we suggest the following
definition: transfer contract is a bilateral agreement
under which one party (the former football club )
providesthe transition of an athlete to the new football
club, and the other party (the new football club) pays
for that amount of money (compensation payments)
specified in the contract. The conclusion of such
agreements is possible on the basis of the principle
of freedom of contract, enshrined in Article 6 of the
Civil Code of Ukraine, according to which the parties
may conclude a contract which is not provided by the
acts of civil law to regulate their relationship, which
are not regulated in the legal acts, in such contract,
and retreat from provisions of the Act and regulate
their relations in their sole discretion. In accordance
with Article 627 of the Civil Code the parties are free
to contract, contractor selection and determining
the content of the contract, and Article 628 of the
Civil Code also provides the possibility of concluding
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mixed contracts consisting of elements of various
contracts. In this case it should be applied to the
parties the provisions of civil law on contracts which
elements are in mixed agreement. In connection
with this transfer contract should be attributed
to unnamed contracts because it regulates the
relations that are not regulated by any known to civil
law types of contracts. It is necessary to apply rules
of the similar type of contract, and in its absence to
apply the general rules that govern civil contracts,
namely the articles posted in Chapter Il of the fifth
book of the Civil Code of Ukraine. Article 8 of the Civil
Code of Ukraine stipulates: “If civil relations are not
regulated by this Code and other acts of civil law or
contract, they are governed by the legal provisions
of the Code and other acts of civil law that governs
related civil relations (analogy of law).”

In addition, it should be noted that the main
feature of transfer agreements is that they regulate
civil relations between clubs over transfer of
athletes, and at the same time it has an impact on
relationship that develop between the player and the
respective clubs, and according to the rules of football
organizations these relationships are governed by

the conclusion of fixed-term contracts. This situation
is dangerous for sporting clubs as well as for athletes
because, as we noted above, the existing system
of concluding employment contracts and transfer
contracts is contrary to the current legislation. Thus
deprive the parties a defense in case of violation of
their rights and legal interests, since according to
Article 203 of the Civil Code such contracts may be
invalidated [8, p. 163].

Thereby, we consider it necessary to recognize
the relationship between professional athletes and
sports clubs as civil relations about participating in
competitions and organizing sports activities, and
about the transition of athletes from one sports
club to another. It should also be noted that the
proposed recommendations made by the example
of transfer contract in football, can also be applied
to the transfer of contracts in other sports. For this
reason, in order to have single understanding of
transfer relationships and the prevention of offences
in this area it is necessary to limit the scope of
transfer contracts and settle their essential terms
in the legislation, particularly in the special Law “On
professional sports.”
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AHOTALIA

Cyxa H.C. TpaHcdepHi KOHTpakTU B npodeciiiHoMy cnopri:
peryAatoBaHHA. — CtaTTs.

CratTsa MpucBsAYeHa Po3rAsiAy MUTaHb OpraHisauii TpaHchepHOI cuctemu B NpodecinHomMy cnopti. ABTOPOM AO-
CAIAKEHO AXepena peryatoBaHHA TpaHCchepHUX BIAHOCUH B YKpaiHi, 30Kpema, NOAOXKEHHSA 3aKOHOAABUYMX Ta AOKAAbHUX
HOPMAaTUBHMX aKTiB, BUSIBAEHO iX MPOraAMHW i HEAOAIKM B NPAaBOBOMY PErYAHOBaHHI BIAHOCWUH 3 NepexoAy CNOPTCMEHIB
Ta 3anMponoHOBaHO LWAAXM iX NOAOAAHHS. OCHOBHY yBary NpuMAIAEHO PO3rASAY CYTHOCTI Ta YMOB AOrOBOPY MPO Nepexia
CNOpPTCMEHa 3 OAHOIO CMOPTUBHOTO KAYOY AO iHLIOrO, BUABAEHA HEAOCKOHAAICTb iICHYHOUOI NPAKTUKKM YKAAAEHHS TaKmX
AOrOBOPIB Ta 3anpPONOHOBaHI BAACHI baueHHs BUPILLEHHSI 3a3HaYeHOoi NpobAeMM.

KarouoBi caoBa: TpaHCHEPHMIA KOHTPAKT, TpaHCcdepHa cucTemMa, CNopTUBHE NPaBo, NPOdECinHMIA CNOPT, UMBIABHO-
npaBOBUI AOTOBIP.

npo6AeMHi nNUTaHHA MPaBOBOro
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AHHOTALUMUA

Cyxas 10. C. TpaHcdepHble KOHTPaKTbl B NPo¢dpeCcCUOHaAbHOM cnopTe: npobAaeMHble BONPOCHI NPaBOBOro
peryampoBaHua. — CTtaTbs.

CraTbsi NOCBSLLLEHA PACCMOTPEHMIO BONPOCOB OpraHM3aumm TpaHchepPHOM cUCTEMbI B MPOdECCUOHAAbHOM CMop-
Te. ABTOPOM UCCAEAOBaHbl UCTOYHUKK PETYAUPOBAHMSA TPAHCHEPHBIX OTHOLLIEHUIM B YKPaWHE, B YaCTHOCTH, MOAOXEHUS
3aKOHOAATEAbHbIX M AOKAAbHbIX HOPMAaTHUBHbIX aKTOB, BbISIBAEHbI UX NPOOEALI B NPABOBOM PEFYAMPOBAHWUU OTHOLLIEHWIA
no nepexoAam CrNopTCMEHOB M MPEAAOXKEHbI NYTU UX paspeLLEHNS.

OCHOBHOE BHMMaHWEe YAEAEHO UCCAEAOBAHMIO CYLLLHOCTM W YCAOBMIM AOTOBOPA O NEPEXOAE CMIOPTCMEHA C OAHOIO
CMNOPTMBHOIO Kayba B APYroi (TpaHCHEPHOro KOHTPAKTa), BbISBAEHO HECOBEPLUEHCTBO CYLLECTBYHOLLEN MPaKTUKK 3a-
KAFOUEHMA TaKMX AOTOBOPOB U NPEAAOXKEHO aBTOPCKOE BUAEHWE Pa3peLLEHUS yKa3aHHOW NpobAeMbl.

KaroueBbie cAoBa: TpaHCOEPHbIA KOHTPAKT, TpaHchepHass cucTemMa, CNOPTMBHOE MPaBo, MPOPECCMOHAAbHbIN
CMopT, rpaXAaHCKO-NPaBOBOW AOFOBOP.

SUMMARY

Sukha Yu. S. Transfer contracts in professional sports: problematic issues of legal regulation. - Article.

The article deals with the issues of organization of the transfer system in professional sports. The author has
investigated the sources of regulation of transfer relations in Ukraine, in particular, the provisions of laws and local
regulations, and identified gaps in legal regulation of relations in the transitions of athletes and suggested ways to
solve them.

The main attention was paid to the nature and conditions of the contract for the movements of athletes from
one sports club to another (transfer contract), revealed the imperfection of the existing practice of concluding such
agreements and asked permission of the author’s vision of the problem.

Keywords: a transfer contract, transfer system, sports law, professional sports, a civil contract.



