YACOMUCUMBINICTUKM B B @ O @ @ 0 @ @ 0 @@ @ @@ @@ @ @@ @ @ 107

ICTOPUYHA LUUBINICTUKA

YAK 347.6

Ab6ibynaeBa TeTtaHa NeHHaAjiBHa,

acnipaHTka BipAiAy NPOBAEM UMBIABHOIO, TPYAOBOIO i MIAMPUEMHULIBKOIO NpaBa IHCTUTYTY
AepXaBu i npasa iM. B.M. Kopeubkoro HAH Ykpainu

OCOBJ/IUBOCTI CNAAKYBAHHA BOPTY

B PUMCbKOMY MPABI

MocTtaHoBKa npobaemu. B ymoBax cy4acHoro
PO3BUTKY cycrniAnbCTBa 60pProBi 3000B’A3aHHS 3abe3-
NnevyroTb PO3BUTOK TOPriBEAbHUX BIAHOCKH Ta nociaa-
HOTb KALOUOBE MiCLIE B EKOHOMIYHOMY 060POTI KOXHOI
KpaiHu. BiaTak, rapaHTisi ix cTabiAbHOCTI cTae OAHUM 3
NPIOPUTETHUX HANPSAMKIB AepPXXaBW. 3HAYHaA YacTMHa
TakMX B3AEMOBIAHOCMH Ma€e B CBOEMY Cyb’€EKTHOMY
CKAAAI B SIKOCTi YYaCHMKIB ¢i3vUHKUX 0OCib, WO CTBO-
PHOE PU3MK HEMOBEPHEHHST 60pry BHACAIAOK Bionoriu-
Hoi cmepTi ocobu, a L, B CBOK 4epry, Np1M3BOAUTb
AO HecTabiAbHOCTI TakuMx NpPaBOBIAHOCUH. CyuyacHe
YKPaiHCbKE 3aKOHOAABCTBO PEryArOE MPaBOBIAHOCU-
HW NO3UKK (KPEAMTY) 3i CNAAKOBUM EAEMEHTOM 3 MEB-
HUMK OCOBAMBOCTAMM i OOMEXEHHSIMM, AKi MatoTb ic-
TOPUYHE KOPiHHA. TaKUM YMHOM, AOCAIAKEHHS iCTOPIT
PO3BUTKY BiANOBIAAABHOCTI MO 6oprax B CMAaAKOBMX
npaBoOBIAHOCKMHAX B PUMCbKOMY MNpaBi A€ 3MOry 3po-
3yMITW | MpoaHaAidyBaTh Cy4aCHUI NiaXiA 3aKOHOAAB-
LSl B PETYAKOBAHHI LUbOr0 MUTAHHA Ta BUHANTU LUASIXM
BAOCKOHAAEHHSA HOpMaTHMBHOI Ha3u.

CTtaH AoCAipKEeHHA TeMu. B Teopii cnapkoBoro
npaBa 0CobOAMBOCTI npouecy nepexopy 060B’sI3KiB
6OpXHMKa Ta MpaB KPeAMTopa B MOPSAKY CMaAKy-
BaHHSA I'PYHTOBHO AOCAipAXYyBanmcs Mavxe 100 pokiB
TOMY B MOHOTrpadiax Taknx BUAATHUX HAYKOBLIB AK I.
KictakoBCbkMi «AOATOBass OTBETCTBEHHOCTb HACAEA-
HWKa Bb prMckoMb npase» 1900 pik, . AopmiaOHTOB
«O6 OTBETCTBEHHOCTM HACAEAHWKOB MO 06si3aTeAb-
CcTBaM ocTaBuTenss HacaeactBa» 1881 pik, A. Kacco
«[lpeemMcTBO HacAeAHUKA B 06s13aTeAbCTBAX HACAEAO-
patens» 1895 pik.

Ha CbOroAHilLHIN AEHb 3a3HaYeHe MUTAHHA He-
AOCTaTHbO BMBYEHE 3-NOMIX IHLLIMX NUTaHb CNaAKOBO-
ro npasa, HaTOMiCTb, BOHO NoTpebye BiAblL I'PYHTOB-
HOIO i KOMMNAEKCHOIO MIAXOAY B CBOEMY AOCAIAXEHHI
y 3B’A3KY 3 HEOOXIAHICTIO YCYHEHHS NPOTUPIY i Npora-
AVH B Cy4aCHOMY 3aKOHOA@BCTBI.

MeToro AOCAIAXKEHHSI € aHaAi3 ICTOPUUYHMX ac-
NekTiB BWHUKHEHHS BIANOBIAAABHOCTI Mo 6oprax

CMaAKOA@BLSA Y PUMCbKOMY MpaBi, 0COBAMBOCTI Takoi
BiANOBIAGABHOCTI, 3'ACyBaTK COLiaAbHI i NpaBoBI ne-
peAyMOBM CTAHOBAEHHSI Cy4aCHOro 3aKOHOAABCTBA,
LLIO PEryAIOE BULLE3a3HaYeHi BIAHOCUHN.

BuKknap, OCHOBHOro marepiaay. [parHeHHs Ato-
AVHU AO HAbyTTA, 30iAbLLEHHS Ta 36epeXeHHs MalHa,
AK MOKa3ye iCTOPif, € CMOKOHBIYHOID XapaKTepPHOKO
PUCOLO AFOACBKOI ocobucTocTi. MpupoaHe npaBo abo
jus naturale, sk Moro HasuBaAn B AaBHbOMY Puwmi,
Mae BiOAOTiYHE MOXOAXKEHHS i MPUTaMaHHE KOXHil
0co06i 3 il HAapOAXEHHSA. BAaCHULbKe CTaBAEHHA 0cobu
AO MalHa pPO3rASAANOCH NMPUXUAbHUKAMMK TEOPIT Npu-
POAHBOIO NpaBa fIK OpraHiuHe BUPaXXEHHSI CYTHOCTI
AOAWHW.

HesBaxatoun Ha Te, WO iCTMHA MPUPOAHLO-
ro npaBa, B LiAOMY, Ta TeOpis MPUPOAHbOI CYTHOCTI
BAQCHOCTI, 30KpeMa, TaK i 3aAULIalOTbCS NPEAMETOM
AMCKYyCil Bbaratbox HayKoBLIB, NPUTAMaHHICTb AFOAMHI
Takol MCUXOAOFIYHOT PUCU SIK «IHCTUHKT BAACHOCTI Ta
HebaxaHHs i1 no3byTucs» 3anepevyBaTv Baxko. Lle
MOXHa no6aynTi HaBiTb Yy MOBEAIHLI MaAEHbKUX Ai-
Tel, KOAU BOHW AOBPOBIAbHO HE 3roAHiI AIAMTUCS CBOI-
MW irpallkamMu Ta COAOAOLLAMM 3 iHWUMU. 3 AOPOCAI-
LLIAHHAM BUAO3MIHIOKOTLCA AMLLE BUA | 06Ccsirv MaliHa,
BAQCHE X CTaBAEHHS AO «CBOr0» 3aAMLLAETLCA TakKUM
camumM. lNocTae 3akOHOMIPHE MUTAHHA — HaBILO X
AHOAMHA HaKoMuuye Bce e ManHo?!

Maiixe KOXeH 3 Hac 3a XWUTTA nparHe 3beper-
TV i 36iAbLUMTY CBIiM CTAaTOK AAA 3aAOBOAEHHSI BAACHUX
notpeb i notped cBOEI PoAUHU. YCBIAOMAEHHS TOrO,
LLLO HaKoMMYeHi baara HaBiTb MICAA CMepTI iX BAACHU-
Ka 3MOXYTb 3aA0BOAbHATU iHTEPECHU BAM3BKUX POAM-
yiB, CMOHYKa€E AHOACTBO AO MOCTIMHOIO HaKOMWYEHHS
cTaTkiB. lNepexia Xe mMarHa Bip 0AHIET 0ocobu nicas i
CMepTi AO iHLLIOI 0cOobK OTPUMaB B TEOPIi NpaBa Ha3BY
«CMaAKyBaHHS».

LLle 3a yaciB nepBiCHOro NAeM’si, KOAM CyCMiAb-
CTBO TiAbKM MOYMHAAO CBiM COLiaAbHUK PO3BUTOK,
NMPUPOAHIM IHCTUHKT BAQCHOCTI Ha 0CObMCTI peui Ta
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3HapAAAA NpaLli NPU3BOAUTL A0 HEODBXiAHOCTI po3no-
AIAy MalrHa nicas cmepTi nomepAoro. MNopsaok i nia-
CTaBW TAKOTo PO3MOAIAY CKAAAWM NePBOBYTHIM NOPAAOK
CMaAKyBaHHSA.

B npoueci ctanoro po3BUTKY NMPOAYKTUBHUX CUA i
nepeTBOPEHHS Matpiapxaty B narpiapxaAbHy POAUHY
3HAUHO 3BYXYETbCS KiAbKICTb POAMUIB, AKi NOB’A3aHi
MiX COO0K MEBHUMW CIMEMHUMMK Ta COLiaAbHUMM
3B’fI3KaMM, YTBOPIOETLCA ciMm’'sa. CiM’'s nouynHae 3a-
KAQAATUCA Ha EAHOCTI NMOXOAXEHHSA i CMOPIAHEHOCTI,
CMiAbHOCTI MalHa, pPeAirinHocTi Ta aBTOPUTETY AOMOB-
AapMKK. LLAOG TpaHchopMyeTbCS 3 MOAIrAMHOIO Ha
napHWi MOHOTraMHWM, BU3HAUYEHHSI MOXOAXEHHS Aj-
Tel NoUYMHAE 3AIMCHIOBATMCA MO HATbKIBCbKIl AiHil, a
POAOBUWI YCTPIM NEepeTBOPIOIOTbCA Ha CYCIACbKMN. B
Ler yac BM3HA4YHy POAb BiAirpatoTb Taki Kateropii sk
NPWHLMN CTapLIMHCTBA, YECTb POAMHU | HEMOXWUTHUN
aBTOpUTET HBaTbKiBCbKOI BAaaK. CimM’s, B 0c0bi AOMOB-
AaAMKM, BCTYNMae B €KOHOMIYHI BIAHOCMHU AK OKpe-
MW yYaCHUK 3000B’A3aHb, BUKOHAHHS SIKUX B CUAY
CMiAbHOCTI MalHa, 3a3Bryai Takox Byro 000B’I3KOM
BCiX UAEHIB POAMHM.

Came aBTOpPUTET AOMOBAAAMKM i CMiABHICTb Ci-
MeNHWX aKTUBIB, B TOMY UYMCAI 1 3060B’A3aHb, BiAi-
rpae NpPoBiAHY POAb B CYCMiAbHWMX BIAHOCMHAXx TOro
yacy, uepes Lo nicAa cMepTi NouMHaE BipnbyBaTUCs He
AMLLE nepexia MarHa, ane M 060B’'A3KIB, AKi HalLAA-
K1 B CUAY 3BMYatO Ta BMAWBY CYCMIABCTBA BUKOHYBAAM
AA 36epexeHHs YecTi Ta iM’st POAMHM.

TakMM  UMHOM, 3arnoyaTkyBaHHA MEPEXOAY
000B’A3KYy 3 BMKOHaHHA Bopry A0 CnapKoOeEMLIB Mo-
MepAoro 60pXHMKa 3 caMoro noyatky 3akAapanoChb
Ha AOBPOBIAbHMX 3acapax 3 ypaxyBaHHAM MPUHLUMMY
CnpaBeAAMBOCTI, WO 6yA0 3yMOBAEHO HEOOXIAHICTHO
NiATPUMaHHS aBTOPUTETY CiMi.

3 nepexoAOM CycniAbCTBa A0 HOBOI dpopmauii -
paboBAACHULBKOIO Aapy, HOPMW-3BMYAI, 3@ SKUMMU
3AIMCHIOBAAOCA CNaAKyBaHHA B MEPBICHOMY CYCMiAb-
CTBi, NOCTYNOBO 3HaxOASiTb CBOE (GOpManbHE BUpa-
)XEHHS B MUCEMHUX AKEPEAAX NMPaBa AABHIX AepXaB.
Hanbinbll AOCKOHAAE 3 CyuyaCHOro MOrAIAY PEryAto-
BaHHA CMAAKOBMX MPaBOBIAHOCUH PaboBAACHULBKO-
ro Aapy MIiCTUTbCS B PUMCbKOMY CMaAKOBOMY Mpasi,
X0uya 3BMYalMHO, CMaAKOBE MPaBo iCHYBAAO M B iHLIMX
paboBAACHULIbLKUX AepxaBax - Erunti, BaBUAOHI,
Accupii, [HAIT TOLWO.

3a BipAOMUM BMpasomMm Pum Tpuui nipkopsis
CBIT: NMepLIoro pasy CBOIMW AEriOHaMMu, HaCAiAKOM
YOro CTaAO MepeMilleHHsA ITanii B LEHTP TOAILLIHbO-
ro «ORBIS TERRARUM» -- Kona 3eMeAb, siki OMUBa-
A0 Cepea3eMHe Mope; BAPYre - XPUCTUAHCTBOM,
CMPUNHATAM | KMIBCbKOIO PycCto; BTPETE — KOAU PUM-
Cbke npaBo ByAo peueniioBaHe Mi3HbOHEOAAAbHOK
€Bponoto, 3 TMM o6 uepes Bik1 cTaTh OCHOBOO Ha-
ratboX KOAU®IKaLiM LMBIAbHOrO NpaBa, rAMBOKUM Tep-

MiHOAOTIUHUM AXEPEAOM, 36iPKOLO MOHATL | TEPMIHIB,
AKi 3bepiratoTb CBil aBTOPUTET | MO Haww yac [1, c. 3].

IcTOpiA PUMCBKOIro CnapKyBaHHSA HaAiuye 4o-
TMpK eTanu: a) Hereditasabintestato - cnaakyBaH-
HA 3a AaBHIM UMBIAbHMM npaBomMm; 6) Bonorum-
possessiointestati - cnaakyBaHHSI 3@ NPETOPCLKUM
€AMKTOM; B) CNaAKyBaHHS 3a iMnepaTtopCbKUMuU
3aKOHaMu; ) cucTemMa CrnapkyBaHHSi 3a HOoBeAaMu
KOcTuHiaHa.

B Teopii npaBa iCHYOTb Pi3Hi MOTASIAM LLOAO Ne-
pioay 3anoyaTkyBaHHSA nepexopy 6opry B CnapKkoBY
mMacy, cepep SIKUX, 30Kpema, € npunyweHHa O. Kot
«l0 TPanMAOCS Lie B Nepioa iCHyBaHHSA PUMCBKOI pec-
ny6Aiku» [2, c. 14], a A\. Kacco pobutb BUCHOBOK, LLIO
AAHUIM NpUHUMN BYB Brieplle 3anpoBaAXeHUN B AaB-
HbOPUMCbKMX 3akoHax Xl Tabauub [3, c. 20].

OAHaK, Ha Hally AYMKY, HarbiAbLL BiporiAHUMU €
BUCHOBKMU |. KiCTAKOBCBLKOro Npo Te, WO CraAKyBaHHA
060B’A3KY 3 BUKOHAHHA BOPry BUHUKAO LLIE B AGBHIl
nepioa, i He AMLLIE PUMCBKOI AepxaBu, a «yknapadi Xl
TabAMLb AULLIE 3aMMCanM, SIK BIAOMO, Aitoue 3BUUYaEBe
npaBo, a He CTBOPUAU PSAA HOBKUX NPaBOBUX HOPM» [4,
c. 16].

Hopmu pumcbkoro npasa B cdepi crnapKyBaHHA
He MOTFAM He BpaxoByBaTW MOCTIMHO 3pocTatoui cyc-
NiAbHO-EKOHOMIUHI iHTEpecu rpomaaun. Yepes po3Bu-
TOK MOPCbKOI TOPFiBAi, CEASHCbKOIO rocnopapcTBa
Ta MOCTIMHMX BOEHHMX AiYi MOYMHAIOTb LUMPOKO PO3-
NoBCHOAXYBaTUCA 3000B’A3aAbHI BIiAHOCMHKW AOTOBIp-
HOFO XapaKTrepy, B TOMy YUCAi ¥ BIAHOCWMHW MO3UKMW.
CyTHicTb yTBOpEHUX 3060B’si3aHb 06yMOBKAG cheuu-
biUHMIA CyB’EKTHUI CKAAA YYACHMKIB AOrOBOpY, A€ 3
OAHOI0 HOKy MO3MKOAABLSIMU, IK MPABUAO, BUCTYNaAK
3aMOXHi BEPCTBU HACEAEHHS, a iHWa CTOpOoHa - no-
3MYaNbHUKK, K MPaBUAO NoTpebyBaAM MaTepianbHOI
AOMOMOIM Yepes Lo i 3BepTaAncs Mo nNosuky. Yepes
CKAAAHOLL B NMOBEPHEHHI 0AHaA 3 neplumrx ¢opm mno-
3UKW — AOTOBIP, SIKMIA OTPMMAaB Ha3BY «HEKCYM» (nex-
um), 6yB AOCUTb YCKAAAHEHMI HOPMAAbHOCTSIMMU
YKAQAEHHA.

Tak, «Hekcym», BipAOMUI e A0 3akoHiB Xl Ta-
6AMLb, YKAGAGBCA Y GOPMi 0COBAMBOTO pUTyaAy 3a AO-
NOMOTOH Kycka MiAi | TepesiB. 3a cTapux yaciB pAaHy
MiAb 3BaXyBaAW Ha Tepe3ax i TakKuM YUUHOM BU3HaYa-
AW BapTIiCTb pedi, Ky KpeauTop nepepaBaB B0PXHUKY
B 0c06AMBO ypouucTiit dopmi [5, ¢. 306]. OCKinbkM Lie
NEeBHOIO MipPOKO CTBOPIOBAAO HE3PYUYHOCTI AAA KPEAK-
TOPIB i BOPXHWMKIB i raAbMYyBaAO PO3BUTOK NMO3UKOBMX
BIAHOCWH, TO MOCTyNnoBO cdopmMyBaracs CrnpoLleHa
dopma AOroBopy Mo3uKKM — «mutuump», Wo byra BXe
He 06TsXeHa KYAbTOBUMK 06psipaMMu.

Pumcbkomy npaBy byaa BiaOMa i Tak 3BaHa MOp-
CbKa No3wukKa, «B CUAY KOi 3000B’siI3aHHA NO3MYaNbHN-
Ka CTaBUAOCb B 3aAEXHICTb BiA LLLACAUMBOIO pPe3yAbTaTy
NAaBaHHA | AK KOMMNEHcaljis 3a Takuih PU3NK MOTAK
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6yTM MOrOAXEHi NPoUeHTU» [6, ¢. 16].Taknin BMUA CYTO
PUMCbKOI MO3MKK He HabyB CBOrO NMOAAAbLLOIO PO3MO-
BCIOAXKEHHSA B iHLLMX cUMCTEMAXxX NpaBa, NobyAOBaHMX
Ha 3pas3oK PUMCBLKOTIO.

3a o6CcTaBWMH PO3BUTY iHCTUTYTY MO3WKK i LLK-
POKOro MOLUMPEHHS B CYCMIAbCTBI 3a3HAUYEHUX BULLE
3000B’A3aHb BUHWKAE HaraabHa noTpeba rapaHTy-
BaHHS KpeAMTOpaM MOBEPHEHHSA HapaHWUX HUMU Mo-
31K, HaBiTb MiCAS cMepTi BOPXHUKA, apkKe «CMepTb
ABULLE BUMAAKOBE; BOHA HE MOXE HAHECTU LUKOAY
KpeauTopam i He Mae No3b6aBASITM iX TOrO 3aA0BO-
AEHHS, Ha fIke BOHW MOIMAW PO3paxoByBaTh 3a XUTTS
cnapkopasus» [3, c. 6].

AAA pO3yMiHHA 0COBAMBOCTEN CNAaAKOEMCTBA
3000B’A3aHb Yy MO3WKOBMX MPaBOBIAHOCUHAX PUM-
CbKOI €MoXyM BapTO PO3TASHYTM i CUCTeMaTtudyBaTu
HacTynHi Teopii, KUMKW BYEHi OOIPYHTOBYIOTb BU-
HUKHEHHS LbOro fIBULLA i MOro NMPUHLUMMNOBUX 3aCaA.
Tak, B Teopii CMapKOBOro npaBa MOXHa MPOCTEXMUTH
AEKiAbKA OCHOBHMWX HaMNpPsAMKIB MPaBOBOI AYMKU 3 MU-
TaHb NPUYMH NOABKU Nepexopy 060B’sI3KY 3 BUKOHAH-
Hst 6opry A0 CNaAKOEMLIB, CEPEA AKX E:

1) Teopis cnaapkoemcTBa 0COOUCTOCTI CraAKo-
AaBLS | HeOOMeXeHOoI BiArnoBiAaAbHOCTI CIaAKOEMLIS,
NPUXUABHUKK SIKOI HamoAAraAn Ha ToMy, Lo ocobuc-
TiCTb FOPUAMYUYHA HE MPUNUHAETLCA 3 QI3UUYHOID CMEp-
TH0 0Cc0bU, BiaTaK MiCAst cMepTi i 0COBUCTICTb, | MalHO
3’€AHYIOTbCSl B OAHIM 0c0bi cnaakoeMLUS, a BiaTaK, pa-
30M 3 LIMM NEepexoAnTb i 3060B’I3aHHSA 3 BUKOHAHHS
60pry. Apyra ii yacTMHa CTOCOBHO HEOOMEXEHOI BiA-
NoBiAAABHOCTI 3HAXOAUTb CBOE OOrPYHTYBAHHSI came
B NOBHOMY CMAAKOEMCTBI 0COBUCTOCTI NOMEPAOro, a
BiATaK HeobMexXeHOi BiANOBIAAAbHOCTI No Moro 6op-
rax. Aesiki BUeHi BM3HAIKOTb L0 TEOPIO AK MPUHLMN
CYyTO PUMCBLKOIO NMOXOAXEHHSA [3, c. 1], OAHAK iCcHy-
FOTb M iHWIi MOMASIAM, AKi 3anepeuyloTb Le TBEPAXKEH-
HS - «<HeobMeXeHa BiANOBIAAAbHICTb He cnevljiaAbHUNI
PUMCbKMIA NpUHUMN. HeobmexeHa BiANOBiAAAbHICTb
npuMTamMaHHa BCiM HapoOAaM Ha BIAOMOMY CTyMNeHi ix
KYABTYPHOIO pO3BUTKY» [4, c. 371;

2) Teopisi cnapKyBaHHS BAACHOCTI, 1K €EAMHOIO
uiroro, nip AKOK PO3YMIETLCH «HE CYKYMHICTb MpeA-
METIB CMaALLMHK, @ EAHICTb aKTUBY i nacusy. lNpaBa
BUMOTM, 6OPru € HEBIA'EMHOI YACTUHOLO LiET EAHOCTI,
a TOMy BOHUM NEPEXOAATb Ha CMaAKOEMUSA €0ipsoi Npu
LbOMY, aBXexXx, B MoBHOMY obcsasi» [4, c. 8]. La Te-
opis 3ycTpina HU3KY NPOTUBHUKIB, SKi 3anepedyBanu
OTOTOXHEHHSA BAACHe MaiHa 3 6opramu Ta NnpaBom
BUMOTH;

3) Teopis CriAbHOCTI CiIMEeNHOro MasHa, fka, Ha
Hally AYMKY, Mae€ AoriuHe 0OrpyHTyBaHHSI BMNpoOBa-
AKEHHS CMAAKOBOro HacTynHULUTBa 6opriB B Torovac-
HOMY CYCMIAbCTBI B CUAY TPaAMLLT, YCTPOO i eBOAKOLIT
PO3BUTKY CiM’i B iCTOPIi AtOACTBA. TakK, 3riAHO L€ Teopii
CMiAbHICTb MalHa OKPEMOI POAMHM | aBTOPUTET BAAAU

pater familias 3ymMOBUAK HEOOXiAHICTb 36epexeHHs
3060B’s13aHb 3a HallaAKaMu MOMepAOro HGOopXKHWKa
AAS TapaHTii po3BUTKY | CTABIAbHOCTI BIAHOCWMH MO3MK-
KW, AKi TIAbKM MOYMHAAN CBOE CTAHOBAEHHS B €KOHO-
MIYHOMY XUTTi CyCniAbCTBa.

3 aHani3y BUKAAQAEHWX TEOPIKM MAaeMO 3MOry 3po-
61T NeBHi BUCHOBKM LIOAO OCOBAMBOCTEN CMAAKO-
BOro nepexoay 3060B’s13aHb B CTapopaBHbOMY Pumi,
CepeA IKUX € HaACTYMHi:

- 3060B’A3aHHA He MNPUNUHSAOCS 3i CMEpPTHO
60pPXHMKa | NEPEXOANAO AO MOMO CMAAKOEMLLB;

- obcsr BianoBiaanbHOCTI 6yB HiuMM He obme-
XeHUIN, TOBTO CNapKOEMELIb CTaBaB OOPXHWKOM MO
3060B’s1I3aHHAX CMAAKOAABLA BIANOBIAAOUYM NPU LbO-
My B TOMY YMCAI BAGCHUM ManHOM;

- TaK1 NOPSAOK CHOPMYBaBCS MiA TUCKOM CiAb-
HOCTI ciMelHOro MamHa.

3 NOCTynaAbHUM PO3BUTKOM HOPMU PUMCBKOIO
CMaAKOBOTO MpaBa B YaCTUHI HEOOMEXEHOro CMaAKy-
BaHHS 3000B’A3aHb NOUYMHAIOTL OOTAXYBATMUCA Pi3HU-
MW FOPUANYHUMU KOHCTPYKLISIMUK, apAXKe CNaAKyBaHHS
60priB OiAbLLMX 33 YCNAAKOBAHWI CTATOK BYAO HEBM-
rAHUM He AMLLIE CMAAKOEMLIKO, ane M MOro BAACHUM
KpeAUTopaM, SIKi Tenep MaAu KOHKYpyBaTU 3 KPeAu-
TOpaMu CMapKOAaBLSA, apxe BCe MarMHO — i yecnapko-
BaHe i ocobrcTe MalHO CMNaAKOEMUSA CNPAMOBYBaAAO-
CA Ha 3aA0BOAEHHSI NOTPeb KpeAMTopiB MOMEPAOro
cnapkoAaBus. 3 iHWOro 60Ky, He3aA0BOAEHHS MaAO
Micue i Ha boui KpeAUTopiB NOMepPAOro BOPXHUKA,
aAXe KiAbKICTb BAACHMX B6OPriB HOBOCMEYEHOIo CnaA-
KOEMLSI MOrAa 6yTW 3HAUHO BiAbLLOKD 3a YCNaAKOBa-
He MaMHO i, TaKUM YMHOM, PO3PaxoByBaTK Ha MOBHE
3aA0BOAEHHSI CBOIX BUMOI KPEAUTOPU BXE HE MaAu
3MOTW.

HeBuriaHe NOAOXKEHHSA CKAAAOCS | B cdhepi 3acTo-
CYBaHHA TaKoro BMAY 3amnoOBiAAAbHUX PO3MOPSIAXKEHb
AK legata. Tak, 3a AONOMOrOKO AeratiB BiANOBiAaAb-
HiCTb No 6oprax NomMepAoro 6OPXKHKMKa He PO3MOAIAS-
AAaCb MPONOPLIMHO KIAbKOCTI OTPMMYBaYiB CNaAKOBOMO
MaliHa, cepea AKMX B AAHOMY BUMaAKy OyAM fIK cnaa-
KOEMELb, TaK i Aerapitapin - oTpuMmyBay BiAMOBM.
BukoHaHHA 6opry nepea KpeauTopam MoKAapanocs
AMLIE Ha OAHY 0COBYy — CMAAKOEMLSA, B TOM yac, KOAU
Aerapitapin, oTpMMaBLUM Ty UM iHLIY MaMHOBY BUIOAY
He BCTyNna€ B XXOAHI 3000B’A3aHHS CMaAKOAABLSA.

BkasaHa B 3anoBipanbHild BiaAMOBI ocoba oaep-
XXyBaAa TiAbKM BU3Ha4YeHe ManHo, y Toi vac, Ak bopru
CMaAKOA@BLSA AO HET He nepexoanan [2, c. 15].

3a Takmx 06cTaBUH AeraT 6yB MOXAUBWIA AULLIE B
pasi AoCTaTHOCTI MaiiHa Ha noralleHHs 6opris, a cnaa-
KOEMELp BIAMOBIAGB AMLLE Y MeXax BapToCTi ycraa-
KOBaAHOro MalHa 3a BWpaxyBaHHAM 30060B’A3aHb.
3apaam cnpaBeAAMBOCTI Tpeba 3a3HauMTK, WO 3a NeB-
HUX 0OCTABWUH TAKMI YYACHUK CMIAAKOBUX BIAHOCHH fIK
Aerapitapin Mir 3aAMWINTU B cebe HeobTsxeHe ManHo
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3HaYHOI BApTOCTi, @ CNAaAKOEMELb 30CTAaTUCA 3 HiYMM,
AKLLO obcAr 6opriB AOBIPHIOBaB yCNaAKOBaHOMY Maii-
Hy, LLLO 3aAMLLUMAOCH NicAst cnaaTy 6opriB i legata.

IcTOpMUHE 3HaYeHHA B HanpsMKy OOMEXeHHS
CMaAKOBOI BiAMOBIAAABHOCTI CMAAKOEMLIB MaAU pe-
¢opmu KOctnHiaHa 531 poky, AkumK Byna BBeAeHa
iHBEHTapHa ninbra - beneficiuminventarii. AKLLO
crnapkoemelb npotarom 30 AHIB ¢ yacy delatio no-
YHE CKAAA@HHA OMUCY CMAaAKOBOrO MalHa 3a y4yacTro
CBIAKIB | HOTapiyca Ta nporarom 60 AHIB pAoBeae 1T A0
KiHUSA, TO BiH BiANOBiAGE 3a cnaakoBi 60pru Avlle B
obcAsi onncaHoro mMaiHa - intravireshereditatis [7,
c. 519].

Taknum unHOM, B pesyAsTaTi 3MiH i MepeTBoOpeHb
pPUMCbKe CMaAKOBE MpaBO iIMNEpPaTopPCbKOro nepioay
MOCTYNOBO BCE X TakW MPUXOAWTb AO HEOBXiAHOCTI
Xoua i UaCTKOBOI, ane BiAMOBW Bip HEOOMEXEHOT BiA-
NOBIAAAbHOCTI CNaAKOEMUIB | 3aKAapa€e MiABaAMHM
npUHUMNY obmexeHHss BoproBux 3060B’A3aHb cnaa-
KOEMLIB BapTICTIO yCNAAKOBAHOIo MakHa.

«PUMCbKe NpaBO MOKasye 3 MOBHOK SCHICTHO,
L0 HeobMeXeHa BiANOBIAAAbHICTb HE BIAMOBIAAE MO-
Tpebam cycninbCTBa, O NEPEXMUAO Nepios TICHUX Ci-
MENHMNX 3B’A3KIB. | AKLWO MW He BaXaemMo He MPUCAY-
XaTuCs AO YPOKIB icTopii, M1 3060B’sI3aHi BiAHECTUCH
AOCWTb HEraTMBHO AO MOCTAHOBKW AQHOMO MUTaHHSA Y
BIiTUM3HSAHIN AiTepaTypi» [4, c. 104].

BucHOBKU. BaXxXAMBOKO iCTOPUUYHOIO dopmalLli-
€0 B GOpManbHOMY 3aKpiNAEHHI CMaAKOBOro nepe-
X0Ay 60pry i oro ocobAMBOCTEN HA 3aKOHOAABYOMY
PiBHi CTaAO PUMCbLKE CMaAKOBE MPaBo, SIKE 3aKAAA0
niABaAMHU AN GOpMyBaHHA 6aratbox HalioHaAbHMX
CUCTEM Cy4YaCHWX EBPOMENCBKMUX AEPXAB TakUX fK
HimeuunHa, ®paHuia, ABCTpis, TOLLO.

AaBHbOPUMCbKOMY MpaBy ByAM XxapaKTepHi Ha-
CTYMHi XapaKTepHi 0COBAMBOCTI y cnaaKyBaHHI 60priB,
a came: 3000B’A3aHHA He MPUMNUHAANOCA 3i CMepPTHO
BOpPXHMKa | MEPEXOAMAO AO MOTO CMAAKOEMLIB; obcsr
BianoBipaAbHOCTI 6yB HiuMM He obmexeHui, TobTo
CnaAKoOEMELb cTaBaB BOPXHUKOM Mo 3060B’A3aHHAX
CMaAKOAaBLS BIAMOBiA@OUM NPU LbOMY B TOMY YUCAI
BAQCHWM MaMHOM; TakMi NOpPsIAOK chopMyBaBCs MNip
TUCKOM CMiABHOCTI CIMEMHOro MalHa.

MpUHUMN iHBEHTAPHOI MiAbIM, 3aKPINAEHUI 3a
yaciB pMMCbKOi pecnybAikM, KOAM BiANOBIAAABHICTb
cnapKoeMUs obmexyBanacb BapTiCTHO ycnaAKOBaHO-
ro MalHa 3a yMOBM NPOBEAEHHSA iHBEHTapu3alii (onu-
cy) MaiHa 6yB peueninoBaHWM ®paHLy3bKWUIA LIMBIAb-
HUM Kopekcom 1804 poky i HiMeubkUM LIUBIABHUM
yAOXEHHAM 1900 poKy, SIKi AitOTb MO CbOrOAHILLHIN
AeHb. HalioHaAbHOMY 3aKOHOA@BCTBY TakOX BiAOMa
obMmexeHa BiANOBIAAABHICTb MO Boprax NOMepAOro,
ane 6e3 HeoOXiAHOCTI MPOBEAEHHSI OMUCY i 3aBXAM
0OMEXYETbCS BAPTICTIO YCNaAKOBaHOro MaiHa.
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AbibyrnaeBa TeraHa FeHHaAjiBHa

OCOBAUBOCTI CNAAKYBAHHSA BOPTY B PUMCbBKOMY MPABI

Y ctatTi 3AIMCHEHO PO3TASIA MUTaHb, MOB’A3aHMX 3i CTAHOBAEHHSIM Ta PO3BUTKOM BiAMOBIAAAbHOCTI 3@ 6opru cnaa-
KOAQBLS B PUMCbKOMY MpaBi. BUaiAeHO TpM Teopii NpaBOBOi AYMKM 3 MUTaHb NPUYKMH NOSBK Nepexopy 060B 13Ky 3 BUKO-
HaHHSA 6OPry A0 CNAAKOEMLIB. PO3rASIHYTO €BOAIOLLIO CTAHOBAEHHSI TaKoi BiANOBIAAAbHOCTI BiA AABHbOPHMMCBLKOrO NpaBsa
AO NpaBa 4aciB pUMCcbKoi pecnybaiku enoxu KOcTrHiaHa —enoxu B nepioa sikoi 6yA0 3aKAAAEHO MPUHLIMMOBI 3acaan
06MeXeHOi BiANOBIAAABHOCTI CMAAKOEMLIB LLASIXOM NMPOBEAEHHS ONKUCY MalHa, AKi B noAaAbLLOMY ByAW peleniioBaHi
TakKMMKU EBPONENCBKMMU KpaiHamu Ak HimeuunHa i ®paHuis.

KaroyoBi caoBa: 6opr, cnapkyBaHHsi 6opry, 060B’30K, BiANOBiAaAbHICTb 3a 6opru, nepexia 060B’A3KY, PUMCbke
npaso.
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A6bubynaeBa TaTbsAaiHa l[eHHapWeBHa

OCOBEHHOCTU HACAEAOBAHUE AOATA B PUMCKOM MPABE

B cTatbe paccMoTpeHbl BOMPOChI, CBA3aHHbIE C BO3HUKHOBEHWEM W Pa3BUTHEM OTBETCTBEHHOCTM MO AOATaM Ha-
CAeAOAATENSt B PUMCKOM MpaBe. BbipeAeHbl TpU TEOPUKM NPABOBOW MbICAW OTHOCUTEABHO NMPWUYKMH MOSBAEHUA NEPEXO-
Aa 0683aHHOCTM MO MCMOAHEHMIO AOATA HAaCAEAHWKaMK. PaccMoTpeHa 3BOAKOLMST CTAHOBAEHWSA TaKOM OTBETCTBEHHOC-
TV OT APEBHEPUMCKOrO NpaBa K NpaBy BPEMEH PUMCKON pecrnybArMKK anoxu KOCTMHWaHa — 3noXM B NEPUOA KOTOPOW
6bIAM 3aA0XEHbI MPUHUMMUAABHbIE OCHOBbI OrPaHUYEHHON OTBETCTBEHHOCTN HAaCAEAHWKOB MOCPEACTBOM OCYLLECTBAE-
HWA OMUCU MMYLLECTBA, KOTOPblE B AAAbHENLIEM OblAM peLenupoBaHbl TakuMK €BPOMNENCKUMI FOCYAaPCTBAMM Kak
lfepmanns n GpaHums.

KaroueBbie cnoBa: AOAT, HACAEAOBaHWE AOATa, 06513aHHOCTb, OTBETCTBEHHOCTL 3@ AOATU, MEPEXOA AOAra, PUMckoe
npaso.

Abibulaieva Tetiana Gennadiivna

FEATURES OF DEBT INHERITANCE IN ROMAN LAW

This article covers issues related to beginning and evolution of the responsibility for debts of testator in the
Roman law. There are three theories of legal thought as regards causes of transferring responsibility for debt repay-
ment to heirs. The article also depicts evolution of formation of such responsibility from the ancient Roman times
to the times of Roman Republic of Justinian era - an age in which were established foundation principles of limited
liability by heirs due to inventory of property that were later used by such european countries as Germany and France.

Keywords: debt, inheritance of debt, duty, liability for debt, transfer of debt, the Roman law.



