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Ó ñòàòò³ äîñë³äæåíî ï³äñòàâè òà óìîâè çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç
âèïðîáóâàííÿì âàã³òíèõ æ³íîê ³ æ³íîê, ÿê³ ìàþòü ä³òåé â³êîì äî ñåìè ðîê³â (ñò. 79 ÊÊ).
Âèñâ³òëåí³ òåîðåòè÷í³ òà ïðèêëàäí³ ïðîáëåìè âèçíà÷åííÿ ï³äñòàâ òà óìîâ çâ³ëüíåííÿ
â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì ö³º¿ êàòåãîð³¿ æ³íîê.

Êëþ÷îâ³ ñëîâà: çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíèõ
æ³íîê ³ æ³íîê, ÿê³ ìàþòü ä³òåé â³êîì äî ñåìè ðîê³â; ï³äñòàâè çâ³ëüíåííÿ â³ä â³äáóâàííÿ
ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíèõ æ³íîê ³ æ³íîê, ÿê³ ìàþòü ä³òåé â³êîì äî ñåìè
ðîê³â; óìîâè çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíèõ æ³íîê ³
æ³íîê, ÿê³ ìàþòü ä³òåé â³êîì äî ñåìè ðîê³â.

Â ñòàòüå èññëåäîâàíû îñíîâàíèÿ è óñëîâèÿ îñâîáîæäåíèÿ îò îòáûâàíèÿ íàêàçàíèÿ
ñ èñïûòàíèåì áåðåìåííûõ æåíùèí è æåíùèí, èìåþùèõ äåòåé âîçðàñòîì äî ñåìè ëåò
(ñò. 79 ÓÊ). Îñâåùåíû òåîðåòè÷åñêèå è ïðèêëàäíûå ïðîáëåìû îïðåäåëåíèÿ îñíîâàíèé
è óñëîâèé îñâîáîæäåíèÿ îò îòáûâàíèÿ íàêàçàíèÿ ñ èñïûòàíèåì æåíùèí ýòîé
êàòåãîðèè.

Êëþ÷åâûå ñëîâà: îñâîáîæäåíèå îò îòáûâàíèÿ íàêàçàíèÿ ñ èñïûòàíèåì áåðåìåí-
íûõ æåíùèí è æåíùèí, èìåþùèõ äåòåé âîçðàñòîì äî ñåìè ëåò; îñíîâàíèÿ îñâîáîæäåíèÿ
îò îòáûâàíèÿ íàêàçàíèÿ ñ èñïûòàíèåì áåðåìåííûõ æåíùèí è æåíùèí, èìåþùèõ
äåòåé âîçðàñòîì äî ñåìè ëåò; óñëîâèÿ îñâîáîæäåíèÿ îò îòáûâàíèÿ íàêàçàíèÿ ñ èñïû-
òàíèåì áåðåìåííûõ æåíùèí è æåíùèí, èìåþùèõ äåòåé âîçðàñòîì äî ñåìè ëåò.

Ñòàòèñòè÷í³ äàí³ ùîäî ê³ëüêîñò³ çàñóäæåíèõ â Óêðà¿í³ æ³íîê âðàæàþòü. Ùîðîêó
ìàéæå êîæíà äåñÿòà çàñóäæåíà îñîáà â íàø³é êðà¿í³ – æ³íî÷î¿ ñòàò³. Íàïðèêëàä, ó
2007 ð. ÷àñòêà çàñóäæåíèõ æ³íîê ñåðåä çàãàëüíî¿ ê³ëüêîñò³ çàñóäæåíèõ çà âñ³ìà
çëî÷èíàìè ñòàíîâèëà 11,9 %. Ó 2017 ð. ÷àñòêà òàêèõ çàñóäæåíèõ æ³íîê ìàéæå íå
çìåíøèëàñÿ ³ ñòàíîâèëà 11,4 %. [1]. ×èìàëî ç öèõ æ³íîê íà ìîìåíò çàñóäæåííÿ
ñòàþòü âàã³òíèìè àáî âæå ìàþòü ä³òåé. Çàêîí ñòàâèòü ³íòåðåñè äèòèíè, ¿¿ âèõîâàííÿ,
íîðìàëüí³ óìîâè æèòòÿ äëÿ âàã³òíî¿ æ³íêè âèùå, í³æ íåãàéíå âèêîíàííÿ ïîêàðàííÿ,
³ íàâ³òü âèùå, í³æ ðåàë³çàö³þ ö³ëåé êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ [2, ñ. 7]. Ó çâ’ÿçêó
ç öèì ó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè (äàë³ – ÊÊ) ïåðåäáà÷åíî ñïåö³àëüíèé âèä
çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíèõ æ³íîê ³ æ³íîê, ÿê³
ìàþòü ä³òåé â³êîì äî ñåìè ðîê³â (ñò. 79 ÊÊ).

Çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíî¿ æ³íêè àáî
æ³íêè, ÿêà ìàº ä³òåé â³êîì äî ñåìè ðîê³â, ìîæëèâå çà íàÿâíîñò³ ïåâíèõ ïåðåäóìîâ,
ï³äñòàâ òà óìîâ. ² ÿêùî ñòîñîâíî ïåðåäóìîâè çâ³ëüíåííÿ æ³íêè â³ä â³äáóâàííÿ
ïîêàðàííÿ íà ï³äñòàâ³ ÷. 1 ñò. 79 ÊÊ äèñêóñ³é çàçâè÷àé ó íàóö³ íå âèíèêàº (òàêîþ
ïåðåäóìîâîþ º çàñóäæåííÿ âàã³òíî¿ æ³íêè àáî æ³íêè, ÿêà ìàº ä³òåé â³êîì äî ñåìè
ðîê³â, äî ïåâíîãî âèäó ïîêàðàííÿ), òî ñòîñîâíî ï³äñòàâ òà óìîâ òàêîãî çâ³ëüíåííÿ
â³ä â³äáóâàííÿ ïîêàðàííÿ îäíîñòàéíîñò³ ïîãëÿä³â ñåðåä þðèñò³â íå ñïîñòåð³-
ãàºòüñÿ.
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Çà çì³ñòîì ÷. 1 ñò. 79 ÊÊ çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì
çàñòîñîâóºòüñÿ ó ðàç³ âñòàíîâëåííÿ ñóäîì: 1) ñòàíó âàã³òíîñò³ æ³íêè àáî 2) íàÿâíîñò³
ó æ³íêè ä³òåé â³êîì äî ñåìè ðîê³â.

Çàçíà÷åíà ðåäàêö³ÿ çàêîíó äîçâîëÿº â³ò÷èçíÿíèì þðèñòàì ñòâåðäæóâàòè ïðî
òå, ùî ñòàí âàã³òíîñò³ æ³íêè íà ìîìåíò ïðèçíà÷åííÿ ïîêàðàííÿ àáî íàÿâí³ñòü ó íå¿
õî÷à á îäí³º¿ äèòèíè º âè÷åðïíèìè ï³äñòàâàìè äëÿ çâ³ëüíåííÿ çàñóäæåíî¿ æ³íêè â³ä
â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì ó ïîðÿäêó ñò. 79 ÊÊ [3, ñ. 96; 4, ñ. 216].
Âîäíî÷àñ ³íø³ óêðà¿íñüê³ â÷åí³ ïåðåêîíàí³ â òîìó, ùî ñàì³ ïî ñîá³ ñòàí âàã³òíîñò³
æ³íêè àáî íàÿâí³ñòü ó íå¿ äèòèíè íå º ñàìîäîñòàòí³ìè ï³äñòàâàìè äëÿ óõâàëåííÿ ñó-
äîì ð³øåííÿ ïðî ìîæëèâ³ñòü çâ³ëüíåííÿ ¿¿ â³ä â³äáóâàííÿ ïîêàðàííÿ â àíàë³çîâàíîìó
âèïàäêó. Êð³ì öèõ îáñòàâèí, ñóä ìàº ùå âðàõóâàòè îáñòàâèíè, ùî õàðàêòåðèçóþòü
òÿæê³ñòü â÷èíåíîãî çëî÷èíó, îñîáó âèííî¿ òà ³íø³ îáñòàâèíè ñïðàâè [5, ñ. 168; 6,
ñ. 310; 7, ñ. 91; 8, ñ. 234].

Ó â³ò÷èçíÿí³é ñóäîâ³é ïðàêòèö³ öå ïèòàííÿ òàêîæ âèð³øóºòüñÿ íåîäíîçíà÷íî.
Ç îãëÿäó íà âèâ÷åí³ ñïðàâè (íàìè âèâ÷åíî 606 ñóäîâèõ ð³øåíü) ìîæåìî êîíñòàòóâàòè,
ùî ó 7,2 % ð³øåíü ñóäè ï³ä ÷àñ óõâàëåííÿ ð³øåíü ÿê ï³äñòàâó çàñòîñóâàííÿ ñò. 79 ÊÊ
íàçèâàëè ëèøå ñòàí âàã³òíîñò³ æ³íêè íà ìîìåíò ¿¿ çàñóäæåííÿ àáî íàÿâí³ñòü ó æ³íêè
ä³òåé â³êîì äî ñåìè ðîê³â. Óò³ì, ó á³ëüøîñò³ ñóäîâèõ ð³øåíü (92,8 %) ñóäè âðàõîâóâàëè
é ³íø³ îáñòàâèíè, ùî õàðàêòåðèçóþòü, çîêðåìà, òÿæê³ñòü â÷èíåíîãî æ³íêîþ çëî÷èíó
òà îñîáèñò³ñí³ õàðàêòåðèñòèêè âèííî¿.

Â îñíîâ³ çàçíà÷åíèõ ñóïåðå÷íîñòåé â÷åíèõ ³ ïðàêòèê³â ñòîñîâíî àíàë³çîâàíîãî
ïèòàííÿ íåñêëàäíî ïîì³òèòè ð³çíå áà÷åííÿ ïðàâîâî¿ ïðèðîäè çâ³ëüíåííÿ çàñóäæåíî¿
æ³íêè, ùî ñòàëà âàã³òíîþ àáî ìàº äèòèíó, â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì.
Þðèñòè, ÿê³ ââàæàþòü, ùî çàñòîñóâàííÿ öüîãî âèäó çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïî-
êàðàííÿ çàëåæèòü òàêîæ ³ â³ä ³íøèõ îáñòàâèí, ðîçãëÿäàþòü öåé âèä çâ³ëüíåííÿ çà-
ñóäæåíî¿ æ³íêè â³ä â³äáóâàííÿ ïîêàðàííÿ ÿê ð³çíîâèä (ñïåö³àëüíèé âèä, ñïåöèô³÷íèé
âèä) çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì (ñò. 75 ÊÊ). À òîìó
âîíè íàãîëîøóþòü, ùî ï³ä ÷àñ âèð³øåííÿ ñóäîì ïèòàííÿ ïðî çàñòîñóâàííÿ ñò. 79 ÊÊ
ñóä, îö³íþþ÷è ìîæëèâ³ñòü âèïðàâëåííÿ çàñóäæåíî¿ áåç â³äáóâàííÿ ïîêàðàííÿ, ìàº
âðàõîâóâàòè ò³ ñàì³ îáñòàâèíè, ùî é ó ðàç³ çàñòîñóâàííÿ ñò. 75 ÊÊ. Ò³ æ þðèñòè, ÿê³
íàãîëîøóþòü íà ñàìîäîñòàòíîñò³ ñòàíó âàã³òíîñò³ æ³íêè àáî íàÿâíîñò³ ó íå¿ äèòèíè
ÿê ï³äñòàâ äëÿ çàñòîñóâàííÿ ñò. 79 ÊÊ, âáà÷àþòü ó öüîìó âèä³ çâ³ëüíåííÿ â³ä â³äáóâàííÿ
ïîêàðàííÿ ç âèïðîáóâàííÿì éîãî ñàìîñò³éíó, óí³êàëüíó ïðàâîâó ïðèðîäó. Ó ïîøóêó
³ñòèíè ùîäî öüîãî ïèòàííÿ áóäåìî äîòðèìóâàòèñÿ àurea mediocritas. 

²ñòîðè÷í³ êîðåí³ àíàë³çîâàíîãî âèäó çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ñÿ-
ãàþòü íîðì ïðî â³äñòðî÷êó âèêîíàííÿ âèðîêó. Ó ðåçóëüòàò³ óñï³øíî ïðîâåäåíîãî
ïðàâîâîãî åêñïåðèìåíòó ó ñåìè æ³íî÷èõ âèïðàâíî-òðóäîâèõ êîëîí³ÿõ Ðîñ³¿ òà Óêðà¿-
íè óïðîäîâæ 1990–1991 ðð., ó êðèì³íàëüíå çàêîíîäàâñòâî ÐÑÔÐÐ ó 1992 ð. (ñò. 462)
òà ÓÐÑÐ (ñò. 461, ñò. 462) ó 1994 ð. áóëî ââåäåíî íîðìè ïðî â³äñòðî÷êó âèêîíàííÿ òà
â³äáóâàííÿ ïîêàðàííÿ âàã³òíèì æ³íêàì ³ æ³íêàì, ÿê³ ìàþòü ä³òåé â³êîì äî òðüîõ ðî-
ê³â [9, ñ. 24; 10, ñ. 30–33]. Â îñíîâ³ òàêîãî çàêîíîäàâ÷îãî ð³øåííÿ áóâ, ïåðåäóñ³ì,
ãóìàí³çì ñòîñîâíî äèòèíè òà æ³íêè [11, ñ. 19].

Â³äïîâ³äíî äî ÷. 3 ñò. 461 ÊÊ ÓÐÑÐ 1960 ð. ó ðàç³ ïðèçíà÷åííÿ ïîêàðàííÿ âà-
ã³òíèì æ³íêàì ³ æ³íêàì, ÿê³ ìàþòü ä³òåé â³êîì äî òðüîõ ðîê³â, êð³ì çàñóäæåíèõ äî
ïîçáàâëåííÿ âîë³ íà ñòðîê á³ëüø ÿê ï’ÿòü ðîê³â çà òÿæê³ çëî÷èíè, ñóä ì³ã â³äñòðî÷èòè
âèêîíàííÿ âèðîêó. Ñâîºþ ÷åðãîþ, çã³äíî ç ÷. 1 ñò. 462 ÊÊ ÓÐÑÐ 1960 ð. çàñóäæåíèì
æ³íêàì, ÿê³ çàâàã³òí³ëè àáî íàðîäèëè ä³òåé ï³ä ÷àñ â³äáóâàííÿ ïîêàðàííÿ, êð³ì
çàñóäæåíèõ äî ïîçáàâëåííÿ âîë³ íà ñòðîê á³ëüø ÿê ï’ÿòü ðîê³â çà òÿæê³ çëî÷èíè, ñóä
çà ïîäàííÿì àäì³í³ñòðàö³¿ âèïðàâíî-òðóäîâî¿ óñòàíîâè, ïîãîäæåíèì ³ç ïðîêóðîðîì,
ì³ã â³äñòðî÷èòè â³äáóâàííÿ ïîêàðàííÿ [12]. Ö³ íîðìè çàñòîñîâóâàëèñÿ íà ð³çíèõ
ñòàä³ÿõ êðèì³íàëüíîãî ïðîâàäæåííÿ: ï³ä ÷àñ óõâàëåííÿ âèðîêó òà âèêîíàííÿ âèðîêó
â³äïîâ³äíî. ßê ï³äñòàâè çàñòîñóâàííÿ ÷. 3 ñò. 461 òà ÷. 1 ñò. 462 ÊÊ ÓÐÑÐ 1960 ð.
çàêîíîäàâåöü â îáîõ íîðìàõ çàêëàâ âèêëþ÷íî ñòàí âàã³òíîñò³ æ³íîê òà íàÿâí³ñòü íà
¿õíüîìó óòðèìàíí³ ìàëîë³òí³õ ä³òåé. Óðàõóâàííÿ ³íøèõ îáñòàâèí ñïðàâè ó ðàç³
çàñòîñóâàííÿ â³äñòðî÷êè âèêîíàííÿ àáî â³äáóâàííÿ ïîêàðàííÿ â³ä ñóäó íå âèìàãàëîñÿ.
Îäíàê çàñòîñóâàííÿ öèõ íîðì çàêîíîäàâåöü çàëèøèâ íà ðîçñóä ñóäó.
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Ó Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè 2001 ð. (çàâäÿêè ïðàâîíàñòóïíèöòâó) çàçíà-
÷åí³ íîðìè ïðî â³äñòðî÷êó âèêîíàííÿ àáî â³äáóâàííÿ ïîêàðàííÿ âèðîêó âàã³òíèì
æ³íêàì ³ æ³íêàì, ÿê³ ìàþòü ä³òåé â³êîì äî òðüîõ ðîê³â, áóëè òðàíñôîðìîâàí³ â íîðìè
ïðî çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíèõ æ³íîê ³ æ³íîê,
ÿê³ ìàþòü ä³òåé â³êîì äî ñåìè ðîê³â (÷. 1 ñò. 79 ÊÊ), òà çâ³ëüíåííÿ â³ä â³äáóâàííÿ
ïîêàðàííÿ âàã³òíèõ æ³íîê ³ æ³íîê, ÿê³ ìàþòü ä³òåé â³êîì äî òðüîõ ðîê³â (÷. 1 ñò. 83 ÊÊ),
â³äïîâ³äíî. Áóäü-ÿêèõ íîâèõ ï³äñòàâ äëÿ çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ æ³íîê
(îêð³ì âðàõóâàííÿ òîãî, ùî âîíè º âàã³òíèìè òà ìàþòü ìàëîë³òí³õ ä³òåé) äëÿ
çàñòîñóâàííÿ ÷. 1 ñò. 79 ÊÊ òà ÷. 1 ñò. 83 ÊÊ çàêîíîäàâåöü ó öèõ íîðìàõ íå âñòàíîâèâ.

Òóò äîðå÷íî íàãàäàòè çì³ñò ïîíÿòòÿ “ï³äñòàâà”: “òå ãîëîâíå, íà ÷îìó áàçóºòüñÿ,
´ðóíòóºòüñÿ ùî-íåáóäü”, “òå, ÷èì ïîÿñíþþòüñÿ, âèïðàâäîâóþòüñÿ â÷èíêè, ïîâåä³íêà...”
[13, ñ. 505]. Áóêâàëüíå òëóìà÷åííÿ òà ëîã³÷íèé àíàë³ç ïîëîæåíü ÷. 1 ñò. 79 ÊÊ òà ÷. 1
ñò. 83 ÊÊ äàþòü íàì çìîãó çðîáèòè âèñíîâîê ïðî òå, ùî ï³äñòàâàìè çàñòîñóâàííÿ
àíàë³çîâàíèõ âèä³â çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ º âèêëþ÷íî íàÿâí³ñòü ó
æ³íêè âàã³òíîñò³ àáî ä³òåé â³êîì äî ñåìè òà òðüîõ ðîê³â â³äïîâ³äíî. Ñàìå öèìè îá-
ñòàâèíàìè âèïðàâäîâóºòüñÿ ðîçãëÿä ñóäîì ïèòàííÿ ïðî çàñòîñóâàííÿ çâ³ëüíåííÿ
â³ä â³äáóâàííÿ ïîêàðàííÿ æ³íêè ï³ä ÷àñ óõâàëåííÿ âèðîêó (÷. 1 ñò. 79 ÊÊ) àáî ï³ä
÷àñ âèêîíàííÿ âèðîêó (÷. 1 ñò. 83 ÊÊ).

Óò³ì, óñåá³÷íèé çàõèñò ³íòåðåñ³â äèòèíè áóâ áè î÷åâèäíî íåïîâíèì, ÿêáè ï³ä
÷àñ óõâàëåííÿ òàêîãî ð³øåííÿ ñóä íå âðàõîâóâàâ é ³íøèõ îáñòàâèí ñïðàâè. Äåðæàâ³
íå áàéäóæå, ç êèì ³ â ÿêèõ óìîâàõ ðîñòèìå é âèõîâóâàòèìåòüñÿ äèòèíà, ÷è ìàòèìå
âîíà íàëåæíå ï³êëóâàííÿ é òóðáîòó. Àäæå ñàìå â ³íòåðåñàõ, íàñàìïåðåä, äèòèíè
óõâàëþºòüñÿ ð³øåííÿ ïðî çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ¿¿ ìàòåð³. Ó òàêîìó
ðàç³ ñóäó, ââàæàºìî, íå îá³éòèñÿ áåç ïîâíîãî îö³íþâàííÿ îáñòàâèí, ùî õàðàêòåðèçóþòü
òÿæê³ñòü â÷èíåíîãî æ³íêîþ çëî÷èíó (çîêðåìà çä³éñíåííÿ íåþ ïîñÿãàííÿ íà ïåâíèé
îá’ºêò ïðàâîâî¿ îõîðîíè, âèêîðèñòàííÿ ïåâíîãî ñïîñîáó òà çíàðÿäü â÷èíåíîãî
çëî÷èíó, ìîòèâè â÷èíåííÿ çëî÷èíó) òà ðîçêðèâàþòü îñîáèñò³ñí³ õàðàêòåðèñòèêè çà-
ñóäæåíî¿ æ³íêè (çîêðåìà ¿¿ õàðàêòåðèñòèêè çà ì³ñöåì ïðîæèâàííÿ òà ðîáîòè, ñòàâ-
ëåííÿ æ³íêè äî âæèâàííÿ àëêîãîëüíèõ íàïî¿â, íàðêîòè÷íèõ çàñîá³â, ¿¿ ïåðåáóâàííÿ
íà íàðêîëîã³÷íîìó òà ïñèõ³àòðè÷íîìó îáë³êàõ, ¿¿ êðèì³íàëüíå ìèíóëå, ñòâîðåííÿ
óìîâ äëÿ óòðèìàííÿ òà âèõîâàííÿ äèòèíè). Íàïðèêëàä, Àïåëÿö³éíèé ñóä Âîëèíñüêî¿
îáëàñò³ ó ñâî¿é óõâàë³ â³ä 16 ñåðïíÿ 2011 ð., ñêàñîâóþ÷è âèðîê ñóäó ïåðøî¿ ³íñòàíö³¿,
ÿêèì çàñóäæåíó çà ÷. 2 ñò. 307 ÊÊ áóëî çâ³ëüíåíî â³ä â³äáóâàííÿ ïîêàðàííÿ ç
âèïðîáóâàííÿì íà ï³äñòàâ³ ñò. 79 ÊÊ, ö³ëêîì ñïðàâåäëèâî çàçíà÷èâ: “çëî÷èí, â÷è-
íåíèé ÎÑÎÁÀ_1 çã³äíî ç ñò. 12 ÊÊ Óêðà¿íè â³äíîñèòüñÿ äî êàòåãîð³¿ òÿæêèõ, º
óìèñíèì, â÷èíåíèé ïîâòîðíî, ùî íàäàº éîìó ï³äâèùåíî¿ ñóñï³ëüíî¿ íåáåçïåêè. Êð³ì
òîãî, ÎÑÎÁÀ_1 áóëà âæå òðè÷³ ñóäèìà çà àíàëîã³÷í³ çëî÷èíè, ñóäèìîñò³ íå çíÿò³ ³
íåïîãàøåí³, ïîâòîðíî â÷èíèëà çëî÷èíè â ñôåð³ íåçàêîííîãî îá³ãó íàðêîòè÷íèõ çàñîá³â,
ùî ñâ³ä÷èòü ïðî ¿¿ âïåðòå íåáàæàííÿ ñòàòè íà øëÿõ âèïðàâëåííÿ” [14]. ßêèé
ïîçèòèâíèé æèòòºâèé äîñâ³ä ìîæå ïåðåäàòè ñâî¿é äèòèí³ òàêà ìàòè?

Òîìó íå âèïàäêîâî çàêîíîäàâåöü çàêð³ïèâ àíàë³çîâàíèé âèä çâ³ëüíåííÿ â³ä
â³äáóâàííÿ ïîêàðàííÿ ñàìå ÿê ôàêóëüòàòèâíèé, à íå îáîâ’ÿçêîâèé. ²íàêøå áóäü-ÿêà
æ³íêà, ùî çàâàã³òí³ëà àáî ìàº äèòèíó, íåçàëåæíî â³ä îáñòàâèí â÷èíåíîãî íåþ çëî÷èíó
òà ¿¿ îñîáèñòèõ õàðàêòåðèñòèê, ìîãëà á ïðåòåíäóâàòè íà áåççàïåðå÷íå çâ³ëüíåííÿ ¿¿
â³ä â³äáóâàííÿ ïîêàðàííÿ íà ï³äñòàâ³ ñò. 79 ÊÊ. Ó òàêîìó ðàç³ ñóä áóâ áè çîáîâ’ÿçàíèé
çâ³ëüíèòè íà ï³äñòàâ³ ñò. 79 ÊÊ, çîêðåìà, ³ æ³íêó, ÿêà çàñóäæåíà çà çë³ñíå íåâèêîíàííÿ
îáîâ’ÿçê³â ïî äîãëÿäó çà äèòèíîþ àáî çà îñîáîþ, ùîäî ÿêî¿ âñòàíîâëåíà îï³êà ÷è
ï³êëóâàííÿ (ñò. 166 ÊÊ), â÷èíèëà íàñèëüíèöüêèé çëî÷èí ïðîòè äèòèíè. Äèñêðåö³éíå
ïðàâî ñóäó íà çàñòîñóâàííÿ ñò. 79 ÊÊ ñòàº íà çàâàä³ ³ âèïàäêàì, êîëè êì³òëèâ³ æ³íêè-
çëî÷èíö³, ùîá óíèêíóòè ïîêàðàííÿ ç ï³äñòàâ, çàçíà÷åíèõ ó ÷. 1 ñò. 79 ÊÊ, ïðàãíóòü
çàâàã³òí³òè àáî óñèíîâèòè äèòèíó, ïîäàëüøà äîëÿ ÿêî¿, íàñïðàâä³, ¿õ íå ö³êàâèòü
(òàê³ âèïàäêè, íà æàëü, íåïîîäèíîê³ â ñóäîâ³é ïðàêòèö³).

Îòæå, îáñòàâèíè, ùî õàðàêòåðèçóþòü òÿæê³ñòü â÷èíåíîãî çëî÷èíó, îñîáó âèííî¿,
òà ³íø³, íà íàøó äóìêó, ñóä ìàº áðàòè äî óâàãè ï³ä ÷àñ óõâàëåííÿ ð³øåííÿ ïðî çâ³ëü-
íåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíèõ æ³íîê ³ æ³íîê, ÿê³ ìàþòü
ä³òåé â³êîì äî ñåìè ðîê³â. Îäíàê ö³ îáñòàâèíè ñë³ä îö³íþâàòè äåùî â ³íøîìó àñïåêò³,
àí³æ ó ðàç³ çàñòîñóâàííÿ ñò. 75 ÊÊ. Ñóä çà äîïîìîãîþ öèõ îáñòàâèí ìàº îö³íèòè,
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íàñàìïåðåä, ìîæëèâ³ñòü çàáåçïå÷åííÿ çàñóäæåíîþ æ³íêîþ âèõîâàííÿ äèòèíè, äîãëÿäó
çà íåþ, íå çàáóâàþ÷è, çâ³ñíî æ, ïðî ìîæëèâ³ñòü âèïðàâëåííÿ æ³íêè áåç â³äáóâàííÿ
ïîêàðàííÿ. Ö³ îáñòàâèíè º ðàäøå íå ï³äñòàâàìè çàñòîñóâàííÿ ÷. 1 ñò. 79 ÊÊ, à óìîâàìè
óõâàëåííÿ ïîçèòèâíîãî ð³øåííÿ ïðî ìîæëèâ³ñòü çâ³ëüíåííÿ æ³íêè â³ä â³äáóâàííÿ
ïîêàðàííÿ. Àäæå óìîâà – öå “íåîáõ³äíà îáñòàâèíà, ÿêà ðîáèòü ìîæëèâèì çä³éñíåííÿ…
÷îãî-íåáóäü…” [15, ñ. 441].

Âèäàºòüñÿ, ùî ïîä³áíèõ äèñêóñ³é ó òåîð³¿ òà ïðàêòèö³ çàñòîñóâàííÿ çàêîíó
ìîæíà áóëî á óíèêíóòè, ÿêáè çàêîíîäàâåöü ó ÷. 1 ñò. 79 ÊÊ çàêð³ïèâ ïîëîæåííÿ íà
êøòàëò òîãî, ùî çàêð³ïëåíå â ÷. 2 ñò. 84 ÊÊ. Ó çâ’ÿçêó ç öèì ìè ïðîïîíóºìî ïîëîæåííÿ
÷. 1 ñò. 79 ÊÊ äîïîâíèòè ðå÷åííÿì: “Ï³ä ÷àñ âèð³øåííÿ öüîãî ïèòàííÿ ñóä âðàõîâóº
òÿæê³ñòü â÷èíåíîãî çëî÷èíó, îñîáó çàñóäæåíî¿ òà ³íø³ îáñòàâèíè ñïðàâè”.

Ï³ä óìîâàìè çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíèõ
æ³íîê ³ æ³íîê, ÿê³ ìàþòü ä³òåé â³êîì äî ñåìè ðîê³â, ìè ðîçóì³ºìî êîíêðåòí³ îáñòàâèíè
ñïðàâè, ÿê³ äîçâîëÿþòü ñóäó óõâàëèòè (ç óðàõóâàííÿì ìîæëèâîñò³ âèêîíàííÿ æ³íêîþ
âèìîã, çàçíà÷åíèõ ó ÷. 5 ñò. 79 ÊÊ) ïîçèòèâíå ð³øåííÿ ïðî çàñòîñóâàííÿ ùîäî æ³íêè
÷. 1 ñò. 79 ÊÊ.

Ïðîàíàë³çóâàâøè ñóäîâ³ ð³øåííÿ, ìîæåìî êîíñòàòóâàòè, ùî óìîâàìè çâ³ëüíåííÿ
â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì æ³íîê íà ï³äñòàâ³ ÷. 1 ñò. 79 ÊÊ ó ñóäîâ³é
ïðàêòèö³ âèçíàþòüñÿ êîíêðåòí³ îáñòàâèíè ñïðàâè, ùî õàðàêòåðèçóþòü ñòóï³íü òÿæêî-
ñò³ â÷èíåíîãî çëî÷èíó, îñîáó âèííî¿, ³íø³ îáñòàâèíè ñïðàâè. Ðîçãëÿíåìî ö³ îáñòàâèíè.

Òÿæê³ñòü çëî÷èíó (ÿê â³äîìî) õàðàêòåðèçóºòüñÿ éîãî òèïîâèì (ñò. 12 ÊÊ) òà
³íäèâ³äóàëüíèì ñòóïåíÿìè. Òèïîâèé ñòóï³íü òÿæêîñò³ â÷èíåíîãî æ³íêîþ çëî÷èíó
áóëî âêàçàíî ëèøå ó 29,6 % âèâ÷åíèõ íàìè ñóäîâèõ ð³øåíü ïðî çàñòîñóâàííÿ
ñò. 79 ÊÊ, à ³íäèâ³äóàëüíèé ñòóï³íü òÿæêîñò³ â÷èíåíîãî æ³íêîþ çëî÷èíó – ëèøå ó
23,3 % âèâ÷åíèõ íàìè ñóäîâèõ ð³øåíü. Íàéïîøèðåí³øèìè îáñòàâèíàìè, ùî õàðàêòå-
ðèçóþòü ³íäèâ³äóàëüíèé ñòóï³íü òÿæêîñò³ â÷èíåíîãî çëî÷èíó, ÿê³ âðàõîâóâàëèñÿ ñó-
äàìè ï³ä ÷àñ óõâàëåííÿ ð³øåíü ïðî çàñòîñóâàííÿ ñò. 79 ÊÊ, º: äîáðîâ³ëüíå â³äøêîäó-
âàííÿ çáèòê³â (86,2 %), â³äñóòí³ñòü òÿæêèõ íàñë³äê³â â÷èíåíîãî çëî÷èíó (17,4 %),
äðóãîðÿäíà (íåàêòèâíà) ðîëü ï³ä ÷àñ â÷èíåííÿ çëî÷èíó ó ñï³âó÷àñò³ (7,2 %). ²íø³
îáñòàâèíè ñïðàâè, ùî õàðàêòåðèçóþòü ³íäèâ³äóàëüíèé ñòóï³íü òÿæêîñò³ â÷èíåíîãî
çëî÷èíó, ñóäè âðàõîâóþòü óêðàé ð³äêî. Çîêðåìà, ïðåäìåò çëî÷èíó âðàõîâàíî ëèøå ó
6,5 % âèâ÷åíèõ íàìè ñóäîâèõ ð³øåíü, ïîòåðï³ëîãî â³ä çëî÷èíó – ó 3,6 % ð³øåíü, à
äåâ³àíòíó ïîâåä³íêó ïîòåðï³ëîãî – ó 2,9 % ð³øåíü.

Ââàæàºìî, ùî ï³ä ÷àñ óõâàëåííÿ ñóäîì ð³øåííÿ ïðî çàñòîñóâàííÿ ïîëîæåíü
ñò. 79 ÊÊ âàæëèâîãî çíà÷åííÿ íàáóâàº îá’ºêò çëî÷èííîãî ïîñÿãàííÿ. Äîðå÷íî íàãà-
äàòè, ùî ñâîãî ÷àñó çàêîíîäàâåöü âñòàíîâèâ ïðÿìó çàáîðîíó íà çàñòîñóâàííÿ â³äñò-
ðî÷êè âèêîíàííÿ ïîêàðàííÿ (ñò. 46-1, ï. 1 ÷. 3 ñò. 25-1 ÊÊ 1960 ð.) ùîäî æ³íîê, çà-
ñóäæóâàíèõ çà îñîáëèâî íåáåçïå÷í³ çëî÷èíè ïðîòè äåðæàâè (ñòàòò³ 56–60, 62, 63,
63-1); áàíäèòèçì (ñò. 69); óìèñíå âáèâñòâî (ñòàòò³  93, 94, 96, 234 ï. “â”); óìèñíå
òÿæêå ò³ëåñíå óøêîäæåííÿ (ñòàòò³ 101, 189-4 ÷. 2); ç´âàëòóâàííÿ, â÷èíåíå ãðóïîþ
îñ³á, àáî ç´âàëòóâàííÿ íåïîâíîë³òíüî¿, àáî ç´âàëòóâàííÿ, ùî ñïðè÷èíèëî îñîáëèâî
òÿæê³ íàñë³äêè, à òàê ñàìî ç´âàëòóâàííÿ ìàëîë³òíüî¿ (ñò. 117 ÷àñòèíè 3 ³ 4); ñòâîðåííÿ
íå ïåðåäáà÷åíèõ çàêîíîäàâñòâîì âîºí³çîâàíèõ ôîðìóâàíü ÷è ãðóï (ñò. 187-6); îñîá-
ëèâî çë³ñíå õóë³ãàíñòâî (ñò. 206 ÷. 3). ² õî÷à íèí³ çàêîíîäàâñòâî áóäü-ÿêèõ çàáîðîí
íà çàñòîñóâàííÿ ñò. 79 ÊÊ ùîäî çàñóäæåíèõ çà ö³ çëî÷èíè æ³íîê íå ì³ñòèòü, ââàæàºìî,
ùî ñóäè ìàþòü óêðàé âèâàæåíî çàñòîñîâóâàòè àíàë³çîâàíèé âèä çâ³ëüíåííÿ â³ä
â³äáóâàííÿ ïîêàðàííÿ çà òàê³ çëî÷èíè. Íàøå çàñòåðåæåííÿ ñòîñóºòüñÿ òàêîæ é ³íøèõ
óìèñíèõ íàñèëüíèöüêèõ çëî÷èí³â ïðîòè îñîáè, çîêðåìà é òèõ, äå æèòòÿ, çäîðîâ’ÿ,
âîëÿ ëþäèíè º äîäàòêîâèì îá’ºêòîì çëî÷èíó (çîêðåìà ðîçáîþ, òåðîðèñòè÷íèõ àêò³â,
òîðã³âë³ ëþäüìè, ñóòåíåðñòâà). Îáìåæåíå çàñòîñóâàííÿ äî çàñóäæåíèõ çà òàê³ çëî÷èíè
æ³íîê ñò. 79 ÊÊ, íà íàøó äóìêó, äàñòü çìîãó â ïîäàëüøîìó çàïîá³ãòè ìîæëèâîìó
íàñèëüñòâó â ñ³ì’¿ ç áîêó æ³íêè.

Â àíàë³çîâàíîìó êîíòåêñò³ ïîòð³áíî âðàõîâóâàòè ³ ïîòåðï³ëîãî, ñòîñîâíî ÿêîãî
áóëî â÷èíåíî çëî÷èí, ñïîñ³á òà çíàðÿääÿ â÷èíåíîãî çëî÷èíó, ìîòèâè éîãî â÷èíåííÿ.
Òðåáà ìàòè íà óâàç³, ùî æîðñòîêå ïîâîäæåííÿ ç äèòèíîþ, ¿¿ åêñïëóàòàö³ÿ, ïðèìó-
øóâàííÿ äî æåáðàêóâàííÿ òà áðîäÿæíèöòâà, â÷èíåííÿ óìèñíîãî êðèì³íàëüíîãî ïðà-
âîïîðóøåííÿ ùîäî äèòèíè º ï³äñòàâàìè äëÿ ïîçáàâëåííÿ æ³íêè áàòüê³âñüêèõ ïðàâ
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(ï. 1 ÷. 1 ñò. 166 Ñ³ìåéíîãî êîäåêñó Óêðà¿íè). Çàñòîñóâàííÿ ñò. 79 ÊÊ ùîäî æ³íêè,
ÿêà â÷èíèëà çëî÷èí ùîäî ñâîº¿ äèòèíè àáî ç ¿¿ âèêîðèñòàííÿì, âèäàºòüñÿ íàì íåäî-
ö³ëüíèì.

Ââàæàºìî, ùî ó ðàç³ çàñòîñóâàííÿ ñò. 79 ÊÊ ñóä ìàº âðàõîâóâàòè òàêîæ ê³ëüê³ñòü
åï³çîä³â çëî÷èííî¿ ä³ÿëüíîñò³ çàñóäæåíî¿ æ³íêè (öÿ îáñòàâèíà íåð³äêî ï³äêðåñëþº
ñò³éê³ íåãàòèâí³ ðèñè õàðàêòåðó çëî÷èíöÿ). Ñàìå ö³ îáñòàâèíè áóëî, íàïðèêëàä,
îá´ðóíòîâàíî âðàõîâàíî ó âèðîêó Àïåëÿö³éíîãî ñóäó Âîëèíñüêî¿ îáëàñò³ â³ä 30 ëèñòî-
ïàäà 2012 ð. ó ñïðàâ³ ¹ 0308/9047/2012, ÿêèì áóëî ñêàñîâàíî âèðîê Ëóöüêîãî
ì³ñüêðàéîííîãî ñóäó â³ä 10 ëèïíÿ 2012 ð. ùîäî çàñòîñóâàííÿ äî çàñóäæåíî¿ çà ÷. 2
ñò. 185 ÊÊ ïîëîæåíü ÷. 1 ñò. 79 ÊÊ. Îá´ðóíòîâóþ÷è óõâàëåíå ð³øåííÿ, ñóä àïåëÿö³éíî¿
³íñòàíö³¿ ñïðàâåäëèâî çàçíà÷èâ: çàñóäæåíà â÷èíèëà 8 êîðèñëèâèõ çëî÷èí³â ñåðåäíüî¿
òÿæêîñò³, ö³ çëî÷èíè â÷èíÿëà, êîëè ñòîñîâíî íå¿ áóëî ïîðóøåíî êðèì³íàëüíó ñïðàâó
çà ÷. 1 ñò. 185 ÊÊ òà çä³éñíþâàëîñÿ äîñóäîâå ñë³äñòâî. Öå ñâ³ä÷èòü ïðî ñò³éê³ñòü
óìèñëó îñòàííüî¿ íà çàéíÿòòÿ çëî÷èííîþ ä³ÿëüí³ñòþ òà â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷-
íèõ ä³ÿíü. Ñóä òàêîæ âðàõóâàâ, ùî çàñóäæåíà íå â³äøêîäóâàëà çáèòê³â ïîòåðï³ëèì,
íå ïðàöþº. Â÷èíåí³ íåþ çëî÷èíè º íåáåçïå÷íèì ñóñï³ëüíèì ÿâèùåì, à çâ³ëüíåííÿ ¿¿
â³ä ðåàëüíî¿ ì³ðè ïîêàðàííÿ ñëóãóº ïðèêëàäîì äëÿ ³íøèõ îñ³á ïðî ìîæëèâ³ñòü óíèê-
íåííÿ ïîêàðàííÿ çà ïîðóøåííÿ çàêîíó [16].

Îêð³ì âðàõóâàííÿ îáñòàâèí, ùî õàðàêòåðèçóþòü ñòóï³íü òÿæêîñò³ â÷èíåíîãî
çëî÷èíó, ñóä ìàº âðàõóâàòè îñîáèñò³ñí³ õàðàêòåðèñòèêè çàñóäæåíî¿, ùîäî ÿêî¿ âèð³-
øóºòüñÿ ïèòàííÿ ïðî çàñòîñóâàííÿ ñò. 79 ÊÊ.

Ñóäîâà ïðàêòèêà ñâ³ä÷èòü ïðî òå, ùî ñåðåä îñîáèñò³ñíèõ õàðàêòåðèñòèê âèíó-
âàòî¿, ÿê³ ñóä áðàâ äî óâàãè ï³ä ÷àñ âèð³øåííÿ ïèòàííÿ ïðî çàñòîñóâàííÿ ñò. 79 ÊÊ,
º òàê³: ùèðå êàÿòòÿ âèíóâàòî¿ (83,9 %), âèçíàííÿ íåþ âèíè (29,6 %), àêòèâíå ñïðèÿííÿ
ðîçêðèòòþ çëî÷èíó (29,1 %), âèáà÷åííÿ ïåðåä ïîòåðï³ëèì (0,1 %); â÷èíåííÿ çëî÷èíó
âïåðøå (27,8 %); ïîçèòèâí³ õàðàêòåðèñòèêè æ³íêè çà ì³ñöåì ïðîæèâàííÿ (48,9 %),
ðîáîòè (2,3 %) àáî íàâ÷àííÿ (0,5 %); òå, ùî âîíà ïðàöþº (1,8 %) àáî íàâ÷àºòüñÿ
(0,4 %); º îñîáîþ ìîëîäîãî (7,4 %) àáî ïîõèëîãî â³êó (0,4 %); ìàº íåçàäîâ³ëüíèé
ñòàí çäîðîâ’ÿ (6,0 %) àáî ïðîë³êóâàëàñÿ â³ä ñîö³àëüíî íåáåçïå÷íèõ õâîðîá (1,2 %);
ïðîæèâàº ç ñ³ì’ºþ (1,8 %); óòðèìóº áàòüê³â (2,0 %) àáî õâîðèõ ä³òåé ÷è áàòüê³â
(4,4 %); º ºäèíîþ ãîäóâàëüíèöåþ â ðîäèí³ (0,2 %); ìàº íåçàäîâ³ëüíèé ìàòåð³àëüíèé
ñòàí (1,8 %), ïðîæèâàº ó âàæêèõ ìàòåð³àëüíèõ óìîâàõ (0,5 %), â÷èíèëà çëî÷èí óíàñë³-
äîê çá³ãó òÿæêèõ îñîáèñòèõ, ñ³ìåéíèõ (³íøèõ) îáñòàâèí (4,6 %).

ßê áà÷èìî, îñîáèñò³ñí³ äàí³ æ³íîê, ùîäî ÿêèõ ñóäè çàñòîñîâóþòü ñò. 79 ÊÊ, õà-
ðàêòåðèçóþòü æ³íêó ó çâ’ÿçêó ç â÷èíåíèì çëî÷èíîì àáî ï³ñëÿ â÷èíåííÿ çëî÷èíó; ¿¿
ïîâåä³íêó òà æèòòÿ äî â÷èíåííÿ çëî÷èíó; ¿¿ ³íäèâ³äóàëüí³, ô³çè÷í³ òà ³íø³ âëàñòèâîñò³.
Öåé ïåðåë³ê õàðàêòåðèñòèê ìàëî ÷èì â³äð³çíÿºòüñÿ â³ä ïåðåë³êó õàðàêòåðèñòèê îñ³á,
ùîäî ÿêèõ ñóäè çàñòîñîâóþòü ñò. 75 ÊÊ. Óò³ì, ÿêùî ó ðàç³ çàñòîñóâàííÿ ñò. 75 ÊÊ
òàê³ õàðàêòåðèñòèêè ìàþòü çàñâ³ä÷óâàòè ìîæëèâ³ñòü âèïðàâëåííÿ çàñóäæåíîãî áåç
â³äáóâàííÿ ïîêàðàííÿ, òî ó ðàç³ çàñòîñóâàííÿ ñò. 79 ÊÊ ñóä ïîâèíåí ïåðåêîíàòèñÿ,
íàñàìïåðåä, ó ìîæëèâîñò³ çàñóäæåíî¿ çàáåçïå÷èòè íàëåæí³ óìîâè äëÿ óòðèìàííÿ,
ðîçâèòêó òà âèõîâàííÿ äèòèíè.

Âàðòî ïîãîäèòèñÿ ç þðèñòàìè ñòîñîâíî òîãî, ùî â àíàë³çîâàíîìó àñïåêò³ ïåðøî-
÷åðãîâîãî çíà÷åííÿ íàáóâàþòü äàí³, ùî õàðàêòåðèçóþòü ñïîñ³á æèòòÿ æ³íêè òà ïî-
áóòîâ³ óìîâè ¿¿ ïðîæèâàííÿ, ¿¿ ñ³ìåéíèé ñòàí, â³äñóòí³ñòü ó íå¿ ñîö³àëüíî íåáåçïå÷íèõ
çàõâîðþâàíü, â³äñóòí³ñòü ôàêò³â çëîâæèâàííÿ íåþ àëêîãîëüíèìè íàïîÿìè, íàðêîòè÷-
íèìè çàñîáàìè àáî ³íøèìè îäóðìàíþþ÷èìè ðå÷îâèíàìè [6, ñ. 310; 8, ñ. 234]. Äîðå÷íî
çàçíà÷èòè, ùî ðàí³øå â³äñòðî÷êà âèêîíàííÿ âèðîêó íå çàñòîñîâóâàëàñÿ äî îñ³á,
ÿêèì ðàçîì ³ç ïîêàðàííÿì çà â÷èíåíèé çëî÷èí ïðèçíà÷àëèñÿ çàõîäè ïðèìóñîâîãî
ë³êóâàííÿ â³ä àëêîãîë³çìó àáî íàðêîìàí³¿, à òàêîæ òèõ, ÿê³ íå ïðîéøëè ïîâíîãî
êóðñó ë³êóâàííÿ âåíåðè÷íîãî çàõâîðþâàííÿ (ñò. 46-1, ï. 2 ÷. 3 ñò. 25-1 ÊÊ 1960 ð.).

²íøèìè îáñòàâèíàìè ñïðàâè, ÿê³ ìàº âðàõîâóâàòè ñóä ó ðàç³ çàñòîñóâàííÿ ñò. 79
ÊÊ, ñë³ä âèçíàòè â³äñóòí³ñòü äàíèõ ïðî: íåíàëåæíå âèêîíàííÿ æ³íêîþ ñâî¿õ ìàòå-
ðèíñüêèõ îáîâ’ÿçê³â; ïåðåáóâàííÿ ñ³ì’¿ çàñóäæåíî¿ æ³íêè íà îáë³êó ÿê íåáëàãîïî-
ëó÷íî¿; ïåðåáóâàííÿ æ³íêè íà îáë³êó ó ë³êàðÿ íàðêîëîãà ÷è ïñèõ³àòðà; íàêëàäåííÿ
ñòÿãíåíü çà íàñèëüñòâî â ñ³ì’¿, ðîçïèâàííÿ ñïèðòíèõ íàïî¿â ó ãðîìàäñüêèõ ì³ñöÿõ;
â÷èíåííÿ õóë³ãàíñüêèõ ä³é òîùî [7, ñ. 98–99].
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Ó ñóäîâ³é ïðàêòèö³ íåîäíîçíà÷íî âèð³øóºòüñÿ ïèòàííÿ ïðî ìîæëèâ³ñòü çâ³ëü-
íåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíèõ æ³íîê àáî æ³íîê, ÿê³
ìàþòü ä³òåé â³êîì äî ñåìè ðîê³â, ùî ìàþòü ñóäèì³ñòü. Óçàãàëüíåííÿ ñóäîâî¿ ïðàêòèêè
äåìîíñòðóº, ùî ñóäè ïåðøî¿ ³íñòàíö³¿ íå çàâæäè âáà÷àþòü ó íàÿâíîñò³ ó æ³íêè ñóäè-
ìîñò³ ïåðåøêîäè äëÿ çàñòîñóâàííÿ ñò. 79 ÊÊ. Çà íàøèìè äàíèìè, ö³ ñóäè çàñòîñî-
âóâàëè ñò. 79 ÊÊ äî æ³íîê, ÿê³ ìàþòü ñóäèì³ñòü ³ çíîâó â÷èíèëè çëî÷èí, ó 14,4 %
ð³øåíü. Äåêîòð³ ç òàêèõ æ³íîê â÷èíèëè çëî÷èí ï³ä ÷àñ ³ñïèòîâîãî ñòðîêó (ñò. 75 ÊÊ),
áóëè óìîâíî-äîñòðîêîâî çâ³ëüíåí³ â³ä â³äáóâàííÿ ïîêàðàííÿ (ñò. 81 ÊÊ), â³äáóâàëè
á³ëüø ì’ÿêå ïîêàðàííÿ (ñò. 82 ÊÊ), áóëè àìí³ñòîâàí³ (ñò. 85 ÊÊ).

Ïîçèö³ÿ àïåëÿö³éíèõ ñóä³â òà ñóäó êàñàö³éíî¿ ³íñòàíö³¿ ï³ä ÷àñ âèð³øåííÿ öüî-
ãî ïèòàííÿ º á³ëüø ñóâîðîþ òà ïðèíöèïîâîþ (ìè òàêîæ ï³äòðèìóºìî ¿¿). Ö³ ñóäè çà-
çâè÷àé ñêàñîâóþòü âèðîêè òà óõâàëè ñóä³â ïðî çàñòîñóâàííÿ ñò. 79 ÊÊ äî æ³íîê, ÿê³,
áóäó÷è íåîäíîðàçîâî ñóäèìèìè, çíîâó â÷èíèëè óìèñíèé çëî÷èí. Ñïðàâåäëèâî íå
âáà÷àþòü ö³ ñóäè ìîæëèâîñò³ çàñòîñóâàòè ñò. 79 ÊÊ ³ äî æ³íêè, ÿêà â÷èíèëà íîâèé
çëî÷èí ï³ä ÷àñ ³ñïèòîâîãî ñòðîêó. Òàêà ïîçèö³ÿ ñóä³â ´ðóíòóºòüñÿ íà ïîëîæåííÿõ
÷. 6 ñò. 79, ÷. 3 ñò. 78 ÊÊ òà ðîç’ÿñíåííÿõ, ùî ì³ñòÿòüñÿ â ï. 10 ïîñòàíîâè Ïëåíóìó
Âåðõîâíîãî Ñóäó Óêðà¿íè “Ïðî ïðàêòèêó ïðèçíà÷åííÿ ñóäàìè êðèì³íàëüíîãî
ïîêàðàííÿ” â³ä 24 æîâòíÿ 2003 ð. ¹ 7. Ó ö³é ïîñòàíîâ³ Ïëåíóì Âåðõîâíîãî Ñóäó
Óêðà¿íè ñïðàâåäëèâî çàçíà÷èâ: çâàæàþ÷è íà çì³ñò ÷. 3 ñò. 78 ÊÊ, ó ðàç³ â÷èíåííÿ
îñîáîþ ï³ä ÷àñ ³ñïèòîâîãî ñòðîêó íîâîãî çëî÷èíó ñóäè ìàþòü ðîçö³íþâàòè öå ÿê
ïîðóøåííÿ óìîâ çàñòîñóâàííÿ çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì
³ ïðèçíà÷àòè ïîêàðàííÿ çà ñóêóïí³ñòþ âèðîê³â íà ï³äñòàâ³ ñò. 71 ÊÊ. Ó òàêèõ âèïàäêàõ
ïîâòîðíå çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì º íåïðèïóñòèìèì
[17, ñ. 346].

Îòæå, ï³äñòàâàìè çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì æ³íîê
çà ÷. 1 ñò. 79 ÊÊ º âñòàíîâëåííÿ ñóäîì ñòàíó âàã³òíîñò³ æ³íêè àáî íàÿâíîñò³ ó æ³íêè
ä³òåé â³êîì äî ñåìè ðîê³â. Óìîâàìè –  êîíêðåòí³ îáñòàâèíè ñïðàâè, ùî õàðàêòåðè-
çóþòü ñòóï³íü òÿæêîñò³ â÷èíåíîãî çëî÷èíó, îñîáó âèííî¿, ³íø³ îáñòàâèíè ñïðàâè, ³
ÿê³ äîçâîëÿþòü ñóäó óõâàëèòè (ç óðàõóâàííÿì ìîæëèâîñò³ âèêîíàííÿ æ³íêîþ âèìîã,
çàçíà÷åíèõ ó ÷. 5 ñò. 79 ÊÊ) ïîçèòèâíå ð³øåííÿ ïðî çàñòîñóâàííÿ ùîäî æ³íêè ÷. 1
ñò. 79 ÊÊ. Ð³øåííÿ ñóäó ÿê ùîäî âñòàíîâëåííÿ ï³äñòàâ òà óìîâ çàñòîñóâàííÿ, òàê ³
ùîäî âñòàíîâëåííÿ â³äñóòíîñò³ ï³äñòàâ òà óìîâ çàñòîñóâàííÿ çâ³ëüíåííÿ â³ä â³äáó-
âàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì âàã³òíèõ æ³íîê ³ æ³íîê, ÿê³ ìàþòü ä³òåé â³êîì äî
ñåìè ðîê³â, ìàº áóòè íàëåæíèì ÷èíîì ìîòèâîâàíî.
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BASES AND CONDITIONS FOR THE RELEASE FROM
SERVING A SENTENCE WITH PROBATION

OF PREGNANT WOMEN AND WOMEN HAVING CHILDREN
AGE TO SEVEN YEARS

Paper investigates issues of release from serving of punishment with the probation
of pregnant women and women having children under age seven (Article 79 of Criminal
Code of Ukraine). Theoretical and applied issues of definition of the bases and conditions
of release from serving of punishment with the probation of women of this category are
covered.

On the basis of studying of the legislation and special literature the conclusion is
drawn that the bases of release from serving of punishment with the probation of women
is an establishment of a condition of pregnancy of the woman by court or presence at the
woman of children under age seven years. Conditions – the specific circumstances of
business characterizing severity of the committed crime, the personality guilty other facts
of the case and which allow court to decide (taking into account a possibility of performance
by the woman, requirements specified in Part 5 of Article 79 of Criminai Code of Ukraine)
the positive decision on application concerning the woman of Part 1 of Article 79 of
Criminai Code of Ukraine.

For the purpose of elimination of ambiguous application of Part 1 of Article 79 of
Criminal Code of Ukraine UK by vessels specific proposals on improvement of the criminal
legislation are stated.

For justification of the received conclusions 608 judgments made by courts of
Ukraine during 2006-2018 in which vessels concerning the condemned women resolved an
issue of application of Article 79 of Criminai Code of Ukraine were studied. Studying of
court practice showed that release from serving of punishment with the probation is
applied mainly to the condemned women, which: voluntarily paid sustained losses (eliminated
the done harm) and the victims do not insist on strict punishment; did not cause crime
execution of heavy consequences; carried out at crime execution in partnership an inactive
(minor) role; admitted guilt and really frankly regretted; actively promoted crime detection;
works (training) is positively characterized at the place of residence; work (study); have
young age; suffer on different diseases.

Examples from court practice showed law enforcement problems in this sphere.
Keywords: release from serving of punishment with the probation of pregnant

women and women having children under age seven years; bases release from serving of
punishment with the probation of pregnant women and women having children under age
seven years; conditions release from serving punishment with the probation of pregnant
women and women having children under age seven years.
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