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Ìèñëèâèé Âîëîäèìèð Àíäð³éîâè÷,
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,

ïðîôåñîð êàôåäðè ïóáë³÷íîãî ïðàâà
Íàö³îíàëüíîãî òåõí³÷íîãî óí³âåðñèòåòó Óêðà¿íè
“ÊÏ² ³ì. ²ãîðÿ Ñ³êîðñüêîãî”, ì. Êè¿â, Óêðà¿íà

ÇËÎ×ÈÍÈ ÏÐÎÒÈ ÁÅÇÏÅÊÈ ÄÎÐÎÆÍÜÎÃÎ ÐÓÕÓ
² ÊÐÀÉÍß ÍÅÎÁÕ²ÄÍ²ÑÒÜ

Ó ñòàòò³ ðîçãëÿíóòî êðèì³íàëüíî-ïðàâîâ³ ïèòàííÿ âçàºìîçâ’ÿçêó çëî÷èí³â
ïðîòè áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó ç êðàéíüîþ íåîáõ³ä-
í³ñòþ ÿê îáñòàâèíîþ, ùî âèêëþ÷àº çëî÷èíí³ñòü ä³ÿííÿ. Äîñë³äæåíî ðîçâèòîê çà-
êîíîäàâñòâà ùîäî êðàéíüî¿ íåîáõ³äíîñò³. Ïðîàíàë³çîâàíî çàñòîñóâàííÿ ïîëîæåíü
êðàéíüî¿ íåîáõ³äíîñò³ â òåîð³¿ êðèì³íàëüíîãî ïðàâà òà ñóäîâ³é ïðàêòèö³ ùîäî
çëî÷èí³â ïðîòè áåçïåêè äîðîæíüîãî ðóõó. Ðîçãëÿíóòî ïîìèëêè ùîäî âèçíà÷åííÿ
ñòàíó êðàéíüî¿ íåîáõ³äíîñò³ ó öèõ äåë³êòàõ òà íàäàíî ïðîïîçèö³¿ ùîäî ¿õ çàïî-
á³ãàííÿ.

Êëþ÷îâ³ ñëîâà: áåçïåêà äîðîæíüîãî ðóõó, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü,
êðàéíÿ íåîáõ³äí³ñòü.

Çëî÷èíè ïðîòè áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó çàëè-
øàþòüñÿ îäíèìè ç íàéá³ëüø ïîøèðåíèõ ä³ÿíü ÿê ó çàãàëüí³é ñòðóêòóð³ çëî÷èííîñò³,
òàê ³ ñåðåä çëî÷èí³â, ùî â÷èíÿþòüñÿ ç íåîáåðåæíîñò³. Ïðè öüîìó íàéá³ëüø
àâàð³éíèì çàëèøàºòüñÿ àâòîìîá³ëüíèé òðàíñïîðò, àäæå ÿêùî çà ñòàòèñòèêîþ â
äîðîæíüî-òðàíñïîðòíèõ ïðèãîäàõ ó 60-õ ðîêàõ ÕÕ ñòîë³òòÿ ùîð³÷íî ãèíóëî áëèçüêî
100 òèñ. ëþäåé [1, ñ. 16], òî â 20-õ ðîêàõ ÕÕ² ñòîë³òòÿ öåé ïîêàçíèê ñÿãíóâ ïîíàä
1 ìëí 300 òèñ. ÷îëîâ³ê. Â Óêðà¿í³ ó ñòðóêòóð³ çëî÷èííîñò³ çàçíà÷åí³ ä³ÿííÿ óïðî-
äîâæ îñòàíí³õ ðîê³â ñòàá³ëüíî çàéìàþòü ÷åòâåðòó ïîçèö³þ (6 %) ï³ñëÿ çëî÷èí³â
ïðîòè âëàñíîñò³ (54 %), íåçàêîííîãî îá³ãó íàðêîòèê³â (12 %) òà çëî÷èí³â ïðîòè
æèòòÿ ³ çäîðîâ’ÿ îñîáè (10 %) [2, ñ. 209].

Îòæå, ïðîòèä³ÿ çëî÷èíàì ó ñôåð³ äîðîæíüîãî ðóõó òà ¿õ çàïîá³ãàííÿ çíà÷íîþ
ì³ðîþ âïëèâàþòü íà îõîðîíó æèòòÿ òà çäîðîâ’ÿ îñîáè, âëàñíîñò³ òà ³íøèõ ïðàâ ³
ñâîáîä, çàäåêëàðîâàíèõ Êîíñòèòóö³ºþ Óêðà¿íè, çàêîíàìè òà ì³æíàðîäíî-ïðàâîâèìè
àêòàìè. Ðåàë³çàö³¿ öèõ ïîëîæåíü ìàº ñëóãóâàòè ÷èìàëî ÷èííèê³â, ñåðåä ÿêèõ:
äîñêîíàë³ñòü êðèì³íàëüíîãî çàêîíîäàâñòâà; ð³âåíü ïðàâîâî¿ îñâ³òè, êîìïåòåíòíîñò³
òà ïðîôåñ³éíî¿ ï³äãîòîâêè ïðàö³âíèê³â ïðàâîîõîðîííèõ îðãàí³â òà ñóäó; ÿê³ñòü
ìåòîäèê ðîçñë³äóâàííÿ òà åêñïåðòíèõ ìåòîäèê ùîäî âêàçàíèõ çëî÷èí³â; íàëåæíèé
ð³âåíü òà óçàãàëüíåííÿ ñë³ä÷î¿, ïðîêóðîðñüêî¿, åêñïåðòíî¿ òà ñóäîâî¿ ïðàêòèê
ñòîñîâíî äîðîæíüî-òðàíñïîðòíèõ äåë³êò³â òà ³íø³ ÷èííèêè.

Áåçóìîâíî, ùî ïîõ³äíèìè ñåðåä íèõ çàëèøàþòüñÿ êðèì³íàëüíî-ïðàâîâ³ çàñàäè
áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó, ÿê³ ðîçðîáëÿëè òàê³ â³ò÷èçíÿí³
â÷åí³, ÿê Ñ.Â. Áàáàí³í, Â.². Áîðèñîâ, Â.². Âàñèëåíêî, Ñ.Â. Ãèçèì÷óê, Â.Ñ. Ãóñëàâ-
ñüêèé, Â.À. Çâ³ðÿêà, Â.Â. ªìåëüÿíåíêî, Â.². Êàñèíþê, Ç.Ã. Êîð÷åâà,
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ß.Â. Ìàòâ³é÷óê, Â.À. Ìèñëèâèé, Î.Ì. Îïàëü÷åíêî, Â.². Îñàä÷èé, Ê.Î. Ïîëòàâà
òà ³íø³ ôàõ³âö³, àíàë³ç íàóêîâèõ ïðàöü ÿêèõ äîçâîëÿº âèçíà÷èòè çàãàëüí³ ï³äõîäè
äî ö³º¿ ïðîáëåìè. Âîäíî÷àñ çàâæäè ³ñíóº ïîòðåáà ïîãëèáëåííÿ êðèì³íàëüíî-
ïðàâîâèõ äîñë³äæåíü äîðîæíüî-òðàíñïîðòíèõ äåë³êò³â ó ìåæàõ ¿õ âçàºìîçâ’ÿçêó
ç ð³çíèìè ³íñòèòóòàìè êðèì³íàëüíîãî çàêîíîäàâñòâà, çîêðåìà, ç êðàéíüîþ
íåîáõ³äí³ñòþ, ÿêà ñëóãóº çàïîá³ãàííþ ïîìèëêîâèì ð³øåííÿì ïðè ðåàë³çàö³¿ çàõîä³â
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.

Îòæå, ìåòîþ ö³º¿ ñòàòò³ º ðîçãëÿä êðèì³íàëüíî-ïðàâîâèõ ïèòàíü çàñòîñóâàííÿ
êðàéíüî¿ íåîáõ³äíîñò³ ÿê îáñòàâèíè, ùî âèêëþ÷àº çëî÷èíí³ñòü ä³ÿííÿ ó äåë³êòàõ,
ïîâ’ÿçàíèõ ³ç ïîðóøåííÿì ïðàâèë äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó.

Êðàéíÿ íåîáõ³äí³ñòü ÿê îáñòàâèíà, ùî âèêëþ÷àº çëî÷èíí³ñòü ä³ÿííÿ, ïðîéøëà
ó êðèì³íàëüíîìó ïðàâ³ òðèâàëèé ³ñòîðè÷íèé ðîçâèòîê, ïî÷èíàþ÷è ç ïðèïèñ³â,
ùî ïåðåäáà÷àëè çà ïåâíèõ óìîâ âèêëþ÷åííÿ â³äïîâ³äàëüíîñò³ çà çàïîä³ÿííÿ øêîäè
îñîá³ àáî âëàñíîñò³ äî ¿¿ ñàìîñò³éíîãî âèîêðåìëåííÿ ÿê íîðìè ç àíàëîã³÷íîþ íàç-
âîþ.

Çà ðàäÿíñüêî¿ äîáè Êðèì³íàëüíèé êîäåêñ Óêðà¿íè 1922 ð. ïåðåäáà÷àâ, ùî
“íå ï³äëÿãàº ïîêàðàííþ êðèì³íàëüíî êàðàíå ä³ÿííÿ, â÷èíåíå äëÿ âðÿòóâàííÿ
æèòòÿ, çäîðîâ’ÿ ñâîãî àáî ³íøî¿ îñîáè â³ä íåáåçïåêè, ÿêà áóëà íåâ³äâîðîòíîþ çà
äàíèõ îáñòàâèí ³íøèìè çàñîáàìè, ÿêùî çàïîä³ÿíà ïðè öüîìó øêîäà º ìåíø
âàæëèâîþ ó ïîð³âíÿíí³ ³ç çáåðåæåíèì áëàãîì” [3, ñ. 12]. Ï³çí³øå ÷. 2 ñò. 13 ÊÊ
ÓÐÑÐ 1927 ð. ìàéæå ïðîäóáëþâàëà öå ïîëîæåííÿ: “Çàõîäè ñîö³àëüíîãî çàõèñòó
íå çàñòîñîâóþòüñÿ, ÿêùî ä³¿, ïåðåäáà÷åí³ â Êðèì³íàëüíîìó êîäåêñ³, áóëî â÷èíåíî,
ùîá çàïîá³ãòè íåáåçïåö³, ÿêó íå ìîæíà áóëî â³äâåðíóòè ïðè äàíèõ îáñòàâèíàõ
³íøèìè ñïîñîáàìè, êîëè çðîáëåíà ÷åðåç öå øêîäà º ìåíø âàæëèâà ïðîòè
â³äâåðíóòî¿ øêîäè” [4, ñ. 8].

ÊÊ Óêðà¿íñüêî¿ ÐÑÐ 1960 ð. çàïðîïîíóâàâ á³ëüø ðîçâåðíóòå ïîíÿòòÿ êðàéíüî¿
íåîáõ³äíîñò³, à ñàìå: “Íå º çëî÷èíîì ä³ÿ, ÿêà õî÷ ³ ï³äïàäàº ï³ä îçíàêè ä³ÿííÿ,
ïåðåäáà÷åíîãî êðèì³íàëüíèì çàêîíîì, àëå â÷èíåíà â ñòàí³ êðàéíüî¿ íåîáõ³äíîñò³,
òîáòî äëÿ óñóíåííÿ íåáåçïåêè, ùî çàãðîæóº ³íòåðåñàì äåðæàâè, ãðîìàäñüêèì
³íòåðåñàì, îñîá³ ÷è ïðàâàì ö³º¿ ëþäèíè àáî ³íøèõ ãðîìàäÿí, ÿêùî öþ íåáåçïåêó
çà äàíèõ îáñòàâèí íå ìîæíà áóëî óñóíóòè ³íøèìè çàñîáàìè ³ ÿêùî çàïîä³ÿíà
øêîäà º ìåíøå çíà÷íîþ, í³æ â³äâåðíóòà øêîäà” (ñò. 16 ÊÊ). Âîäíî÷àñ çàçíà÷åíå
âèçíà÷åííÿ ïðîòè ³íøèõ îáñòàâèí, ùî âèêëþ÷àþòü çëî÷èíí³ñòü ä³ÿííÿ (íåîáõ³äíà
îáîðîíà, çàòðèìàííÿ çëî÷èíöÿ), áóëî íå ïîâíèì òà íå çàäîâîëüíÿëî ïðàêòèêó.

Íàðåøò³ ÷èííèé Êðèì³íàëüíèé êîäåêñ Óêðà¿íè ó ñò. 39 “Êðàéíÿ íåîáõ³äí³ñòü”
ïåðåäáà÷èâ ¿¿ âèçíà÷åííÿ ó òàê³é ðåäàêö³¿:

“1. Íå º çëî÷èíîì çàïîä³ÿííÿ øêîäè ïðàâîîõîðîíþâàíèì ³íòåðåñàì ó ñòàí³
êðàéíüî¿ íåîáõ³äíîñò³, òîáòî äëÿ óñóíåííÿ íåáåçïåêè, ùî áåçïîñåðåäíüî çàãðîæóº
îñîá³ ÷è îõîðîíþâàíèì çàêîíîì ïðàâàì ö³º¿ ëþäèíè àáî ³íøèõ îñ³á, à òàêîæ
ñóñï³ëüíèì ³íòåðåñàì ÷è ³íòåðåñàì äåðæàâè, ÿêùî öþ íåáåçïåêó â äàí³é îáñòàíîâö³
íå ìîæíà áóëî óñóíóòè ³íøèìè çàñîáàìè ³ ÿêùî ïðè öüîìó íå áóëî äîïóùåíî ïå-
ðåâèùåííÿ ìåæ êðàéíüî¿ íåîáõ³äíîñò³.

2. Ïåðåâèùåííÿì ìåæ êðàéíüî¿ íåîáõ³äíîñò³ º óìèñíå çàïîä³ÿííÿ øêîäè
ïðàâîîõîðîíþâàíèì ³íòåðåñàì, ÿêùî òàêà øêîäà º á³ëüø çíà÷íîþ, í³æ â³äâåðíåíà
øêîäà.
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3. Îñîáà íå ï³äëÿãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ çà ïåðåâèùåííÿ ìåæ
êðàéíüî¿ íåîáõ³äíîñò³, ÿêùî âíàñë³äîê ñèëüíîãî äóøåâíîãî õâèëþâàííÿ, âèêëè-
êàíîãî íåáåçïåêîþ, ùî çàãðîæóâàëà, âîíà íå ìîãëà îö³íèòè â³äïîâ³äí³ñòü çàïîä³ÿíî¿
øêîäè ö³é íåáåçïåö³”.

Îòæå, íîâåëîþ ö³º¿ íîðìè ñòàëî á³ëüø ñèñòåìíå òà ïîâíå âèêëàäåííÿ çì³ñòó
ö³º¿ îáñòàâèíè ç âèçíà÷åííÿì êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïåðåâèùåííÿ
ìåæ êðàéíüî¿ íåîáõ³äíîñò³, à òàêîæ õàðàêòåðèñòèêîþ ìîæëèâîãî ñóá’ºêòèâíîãî
ñòàíó îñîáè, âèêëèêàíîãî íåáåçïåêîþ, ùî çàãðîæóâàëà.

Ñòàí êðàéíüî¿ íåîáõ³äíîñò³ âèçíàºòüñÿ òàêîæ ó âèïàäêàõ, ÿêùî ä³¿, â÷èíåí³
ç ìåòîþ â³äâåðíåííÿ øêîäè, íå äîñÿãëè ñâîº¿ ìåòè ³ øêîäà íàñòàëà, íåçâàæàþ÷è
íà çóñèëëÿ îñîáè, ÿêà ñóìë³ííî ðîçðàõîâóâàëà ¿¿ â³äâåðíóòè.

Àíàë³ç íàâåäåíèõ íîðì ïîêàçóº, ùî êðàéíÿ íåîáõ³äí³ñòü ðîçãëÿäàºòüñÿ ÿê
ç³òêíåííÿ äåê³ëüêîõ ³íòåðåñ³â, ùî îõîðîíÿþòüñÿ çàêîíîì, ³ çàõèñò îäíîãî ³íòåðåñó
äîñÿãàºòüñÿ øëÿõîì çàïîä³ÿííÿ øêîäè ³íøîìó. Ïðè öüîìó êðàéíÿ íåîáõ³äí³ñòü
ñåðåä ³íøèõ îáñòàâèí, ùî âèêëþ÷àþòü çëî÷èíí³ñòü ä³ÿííÿ, çàëèøàºòüñÿ ¿õ ñòà-
á³ëüíîþ ñêëàäîâîþ. Â ³ñòîðèêî-ïðàâîâîìó àñïåêò³ âîíà õàðàêòåðèçóºòüñÿ ð³çíèìè
ïðèêëàäàìè, ïî÷èíàþ÷è â³ä çíåøêîäæåííÿ òâàðèíè, ÿêà çàãðîæóâàëà æèòòþ
ëþäèíè, çíèùåííÿ ìàéíà äëÿ â³äâåðíåííÿ ïîøèðåííÿ ïîæåæ³ äî âèïàäê³â
êàí³áàë³çìó â óìîâàõ ìîðñüêîãî ëèõà òîùî. Ó ïîäàëüøîìó ïðàêòèêà äîâåëà, ùî
êðàéíÿ íåîáõ³äí³ñòü çíàõîäèòü çàñòîñóâàííÿ ó çàõèñò³ íå ëèøå îñîáèñòèõ, à é
ñóñï³ëüíèõ òà äåðæàâíèõ ³íòåðåñ³â.

Íàïðèê³íö³ ÕÕ ñò. îñîáëèâó ðîëü ó öüîìó â³ä³ãðàº íàóêîâî-òåõí³÷íèé ïðîãðåñ,
ï³ä âïëèâîì ÿêîãî ïîñò³éíî çá³ëüøóºòüñÿ ê³ëüê³ñòü “òåõí³÷íèõ” çëî÷èí³â.
Óñêëàäíåííÿ òåõíîãåííèõ ïðîöåñ³â, ïîÿâà îá’ºêò³â êðèòè÷íî¿ ³íôðàñòðóêòóðè,
ñòð³ìêå çá³ëüøåííÿ äæåðåë ï³äâèùåíî¿ íåáåçïåêè òà ³íøèõ ôàêòîð³â âñå ÷àñò³øå
ïîðîäæóþòü ñèòóàö³¿, ïîâ’ÿçàí³ ç âèíèêíåííÿì íåáåçïåêè, ùî çàãðîæóº çàïîä³ÿííÿì
ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â. Ñôåðà äîðîæíüîãî ðóõó, â ÿê³é ïîâñÿêäåíí³
ïîðóøåííÿ ïðàâèë äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó º æèâèëüíèì
äæåðåëîì ñòâîðåííÿ íåáåçïå÷íèõ ñèòóàö³é, øâèäêî çíàéøëà ñâîº ì³ñöå ÿê ó
òåîð³¿ êðèì³íàëüíîãî ïðàâà, òàê ³ ó ïðàêòèö³ çàñòîñóâàííÿ êðèì³íàëüíîãî çàêî-
íîäàâñòâà. Á³ëüø³ñòü ï³äðó÷íèê³â, íàâ÷àëüíèõ ïîñ³áíèê³â, ëåêö³é, ó ÿêèõ ðîç-
ãëÿäàþòüñÿ ïèòàííÿ êðàéíüî¿ íåîáõ³äíîñò³, ÷àñòî ì³ñòÿòü ïðèêëàäè, ùî ïîêàçóþòü
çàñòîñóâàííÿ ö³º¿ îáñòàâèíè ó ñôåð³ äîðîæíüîãî ðóõó.

Ïðè öüîìó ñë³ä âèçíàòè, ùî ìåæ³ íàâ÷àëüíîãî ïðîöåñó íå çàâæäè çàáåçïå-
÷óþòü äîñòàòí³é çà îáñÿãîì ðîçãëÿä îêðåìèõ ³íñòèòóò³â êðèì³íàëüíîãî ïðàâà, ùî
íå äîçâîëÿº ́ ðóíòîâíî ç’ÿñóâàòè ¿õ îñîáëèâîñò³, à òîìó ìàéáóòí³ þðèñòè ÷àñòî çà-
ñâîþþòü â³äïîâ³äí³ ïîëîæåííÿ íà ð³âí³ íàâåäåíèõ ïðèêëàä³â. Àäæå îïîðí³ çíàííÿ,
ùî ́ ðóíòóþòüñÿ íà òèïîâèõ ïðèêëàäàõ, ÿê³ ëåãêî çàïàì’ÿòîâóþòüñÿ, àâòîìàòè÷íî
â³äòâîðþþòüñÿ ïðè òëóìà÷åíí³ òèõ ÷è ³íøèõ ïîëîæåíü êðèì³íàëüíîãî çàêîíó.
Áåç óïåðåäæåííÿ ìîæíà ñòâåðäæóâàòè, ùî, ïîÿñíþþ÷è ïîëîæåííÿ êðàéíüî¿ íåîá-
õ³äíîñò³, ìàéáóòí³ þðèñòè âäàþòüñÿ ïåðåâàæíî äî ïðèêëàä³â çàïîá³ãàííÿ øêîä³,
ïîñèëàþ÷èñü íà ñôåðó äîðîæíüîãî ðóõó. Íåð³äêî öå ïðèâîäèòü äî ôîðìóâàííÿ
ñïîòâîðåíîãî óÿâëåííÿ ïðî êðàéíþ íåîáõ³äí³ñòü, îñê³ëüêè òèïîâ³ ïðèêëàäè ïðî
çàïîá³ãàííÿ ç³òêíåííÿ òðàíñïîðòíèõ çàñîá³â àáî óíèêíåííÿ íà¿çäó íà ï³øîõîäà,
ÿêèé ðàïòîâî âèá³ãàº íà ïðî¿çíó ÷àñòèíó, íå ìàþòü æîäíîãî â³äíîøåííÿ äî êðàé-
íüî¿ íåîáõ³äíîñò³ [5, ñ. 155; 6, ñ. 68; 7, ñ. 236].
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Çà ð³äê³ñíèì âèêëþ÷åííÿì ïðèêëàäè ùîäî êðàéíüî¿ íåîáõ³äíîñò³ ìàþòü
òèïîâèé çì³ñò ³ â³äîáðàæàþòü òàêèé ìåõàí³çì äîðîæíüî-òðàíñïîðòíî¿ ïðèãîäè.
Íà øëÿõó ðóõó òðàíñïîðòíîãî çàñîáó ðàïòîâî ç’ÿâëÿºòüñÿ íåáåçïåêà (ïåðåøêîäà),
âíàñë³äîê ÷îãî âîä³é âæèâàº êðàéí³õ çàõîä³â äëÿ óíèêíåííÿ íàñë³äê³â, ïîâ’ÿçàíèõ
³ç çàïîä³ÿííÿì øêîäè çäîðîâ’þ àáî æèòòþ ïîòåðï³ëèõ [8, ñ. 226]. Ó öèõ òà ³íøèõ
ñèòóàö³ÿõ äæåðåëîì íåáåçïåêè, ÿê ïðàâèëî, âèñòóïàþòü ä³¿ âîä³¿â, ÿê³, êåðóþ÷è
òðàíñïîðòíèìè çàñîáàìè, âè¿æäæàþòü íà çóñòð³÷íó ñìóãó ïðî¿çíî¿ ÷àñòèíè, àáî
ä³¿ ï³øîõîä³â ÷è âåëîñèïåäèñò³â òà ³íøèõ ó÷àñíèê³â äîðîæíüîãî ðóõó, ÿê³ ðàïòîâî
ñòàâëÿòü ³íøîãî âîä³ÿ òðàíñïîðòíîãî çàñîáó, ä³þ÷îãî ö³ëêîì ïðàâîì³ðíî, äî âæè-
âàííÿ íåîáõ³äíèõ ä³é äëÿ çàïîá³ãàííÿ øêîä³. Ñàìå òàê³ ä³¿ îòðèìóþòü îö³íêó ç
ïîçèö³é ³íñòèòóòó êðàéíüî¿ íåîáõ³äíîñò³.

Òàê, Ì. âèçíàíèé âèííèì ó òîìó, ùî, ðóõàþ÷èñü ³ç ïàñàæèðàìè íà ëåãêîâîìó
àâòîìîá³ë³, âè¿õàâ íà ë³âèé á³ê äîðîãè, â ðåçóëüòàò³ ÷îãî âèíèêëî ç³òêíåííÿ ç
âàíòàæ³âêîþ, ÿêîþ êåðóâàâ Ñ. Âíàñë³äîê àâàð³¿ îäíîìó ç ïàñàæèð³â áóëè çàïîä³ÿí³
òÿæê³ ò³ëåñí³ óøêîäæåííÿ. Àëå Âåðõîâíèé Ñóä ä³éøîâ äî ³íøîãî âèñíîâêó, çà-
çíà÷èâøè, ùî Ì. â³â ñâîþ ìàøèíó ç äîòðèìàííÿì óñ³õ ïðàâèë äîðîæíüîãî ðóõó.
Ùî æ äî Ñ., òî â³í, ãðóáî ïîðóøóþ÷è ïðàâèëà, ïåðåáóâàþ÷è ó íåòâåðåçîìó ñòàí³,
ðóõàâñÿ ç ë³âîãî áîêó äîðîãè íà âåëèê³é øâèäêîñò³, ó ðåçóëüòàò³ ÷îãî ñòâîðèâ äëÿ
ìàøèíè, ÿêîþ êåðóâàâ Ì., çàãðîçó ëîáîâîãî ç³òêíåííÿ ³ çìóñèâ Ì., êîëè â³äñòàíü
ì³æ ìàøèíàìè áóëà íå á³ëüøå 20 ì, çðîáèòè ð³çêèé ìàíåâð ë³âîðó÷. Äåùî ï³ç-
í³øå Ñ. òàêîæ ïîâåðíóâ ïðàâîðó÷, ó ðåçóëüòàò³ ÷îãî â³äáóëîñÿ ç³òêíåííÿ òðàí-
ñïîðòíèõ çàñîá³â.

Ó ïðîâàäæåíí³ âñòàíîâëåíî, ùî, ç îãëÿäó íà îñîáëèâîñò³ äîðîãè, Ì. íå ì³ã
çä³éñíèòè ïîâîðîò ïðàâîðó÷, à ÿêáè â³í çóïèíèâ àâòîìàøèíó, çàãðîçà ëîáîâîãî
óäàðó íå çíèêëà á. Ïëåíóì Âåðõîâíîãî Ñóäó âèçíàâ, ùî Ì. ó ö³é êîíêðåòí³é
îáñòàíîâö³ ïðèéíÿâ ºäèíå ïðàâèëüíå ð³øåííÿ – ùîá óíèêíóòè ëîáîâîãî ç³òêíåííÿ,
â³í çä³éñíèâ ïîâîðîò ë³âîðó÷, ÷èì â³äâåðíóâ á³ëüø òÿæê³ íàñë³äêè. Íà ï³äñòàâ³
âèêëàäåíîãî Ïëåíóì âèçíàâ, ùî â ä³ÿõ Ì. â³äñóòí³é ñêëàä çëî÷èíó, îñê³ëüêè â³í
ä³ÿâ ó ñòàí³ êðàéíüî¿ íåîáõ³äíîñò³ [9, ñ. 390].

Ââàæàºìî, ùî ÿê òåîð³ÿ êðèì³íàëüíîãî ïðàâà, òàê ³ ïðàêòèêà íå äàþòü
îá´ðóíòîâàíèõ ï³äñòàâ äëÿ ïîä³áíî¿ îö³íêè ä³é ³ âèìàãàþòü îáà÷ëèâîãî é êðèòè÷íîãî
ñòàâëåííÿ äî òàêîãî òðàêòóâàííÿ êðàéíüî¿ íåîáõ³äíîñò³. Íàñïðàâä³, àíàë³ç äîðîæíüî-
òðàíñïîðòíî¿ ñèòóàö³¿ ó íàâåäåíîìó ñóäîâîìó ïðåöåäåíò³ ñâ³ä÷èòü ïðî òå, ùî
âîä³é Ñ. âíàñë³äîê ñâî¿õ ïðîòèïðàâíèõ ä³é (âè¿çä íà çóñòð³÷íó ñìóãó ðóõó) ñòâîðèâ
íåáåçïå÷íó äîðîæíþ îáñòàíîâêó, ÿêà ñòâîðþâàëà ðåàëüíó çàãðîçó çäîðîâ’þ òà
æèòòþ ó÷àñíèê³â äîðîæíüîãî ðóõó (âîä³ÿì ³ ïàñàæèðàì âêàçàíèõ àâòîìàøèí)
âíàñë³äîê ìîæëèâîãî ç³òêíåííÿ òðàíñïîðòíèõ çàñîá³â. Âîä³é Ì., çàïîá³ãàþ÷è
âêàçàíèì íàñë³äêàì, ä³ÿâ â³äïîâ³äíî äî ïðàâèë äîðîæíüîãî ðóõó, çã³äíî ç ÿêèìè
äîïóñêàëîñÿ ê³ëüêà âàð³àíò³â ïîâåä³íêè: çíèæåííÿ øâèäêîñò³, çóïèíêà òðàí-
ñïîðòíîãî çàñîáó àáî çàñòîñóâàííÿ áåçïå÷íîãî ìàíåâðó. Îñê³ëüêè âîä³é Ì. îá´ðóí-
òîâàíî ðîçðàõóâàâ, ùî ïåðø³ äâà âàð³àíòè íå ãàðàíòóþòü áåçïåêè äîðîæíüîãî ðó-
õó, â³í óæèâ çàõîä³â ùîäî âèêîðèñòàííÿ îñòàííüîãî – áåçïå÷íîãî ìàíåâðó. Ïî-
äàëüøèé ðîçâèòîê ñèòóàö³¿ ïîêàçàâ, ùî òàêèé ìàíåâð õî÷à ³ áóâ âèïðàâäàíèì, àëå
íå çàáåçïå÷èâ çàïîá³ãàííÿ íàñòàííþ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â. Àäæå çà-
ïîä³ÿííÿ øêîäè ñòàëî íàñë³äêîì òðèâàþ÷îãî ïîðóøåííÿ ïðàâèë äîðîæíüîãî
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ðóõó âîä³ºì Ñ., ÿêèé øëÿõîì ìàíåâðó íà ïðàâó ñìóãó ïðî¿çíî¿ ÷àñòèíè ïåðåòâîðèâ
íåáåçïå÷íó äîðîæíþ îáñòàíîâêó â àâàð³éíó.

Âîäíî÷àñ ðîçâèòîê ìåõàí³çìó äîðîæíüî-òðàíñïîðòíî¿ ïðèãîäè ïîêàçóº, ùî
âîä³é Ì., óíèêàþ÷è ç³òêíåííÿ òðàíñïîðòíèõ çàñîá³â ³ çàïîá³ãàþ÷è íàñòàííþ
ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â, çîâñ³ì íå ðîçðàõîâóâàâ íà çàïîä³ÿííÿ áóäü-ÿêî¿
ìåíøî¿ øêîäè. Çâ³ëüíÿþ÷è ñìóãó ðóõó âîä³þ-ïðàâîïîðóøíèêó, â³í âçàãàë³ ïðàãíóâ
óíèêíóòè áóäü-ÿêî¿ øêîäè äëÿ ó÷àñíèê³â äîðîæíüîãî ðóõó.

Îñê³ëüêè ïîâåä³íêà Ì. ó ïðîöåñ³ äîðîæíüîãî ðóõó ïîâí³ñòþ â³äïîâ³äàëà
âèìîãàì éîãî áåçïåêè, ó öüîìó âèïàäêó íåìà ï³äñòàâ äëÿ êðèì³íàëüíî-ïðàâîâîãî
àíàë³çó éîãî ä³é ç ïîçèö³é êðàéíüî¿ íåîáõ³äíîñò³. ²íøèìè ñëîâàìè, â ö³é ñèòóàö³¿
âçàãàë³ éäåòüñÿ ïðî â³äñóòí³ñòü ñòàíó êðàéíüî¿ íåîáõ³äíîñò³.

Ùî ñòîñóºòüñÿ âîä³ÿ Ñ., òî éîãî ä³¿, ïîâ’ÿçàí³ ç ïîðóøåííÿì ïðàâèë áåçïåêè
äîðîæíüîãî ðóõó, óòâîðþþòü ñêëàä çëî÷èíó, ïåðåäáà÷åíèé ÷. 2 ñò. 215 ÊÊ Óêðà¿íè
(1960), ó çâ’ÿçêó ç ÷èì â³í ìàº íåñòè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü.

Íàâåäåìî ùå á³ëüø íåâäàëèé ïðèêëàä ³ç ñóäîâî¿ ïðàêòèêè, ÿêèé ê³ëüêà
äåñÿòèë³òü ïåðåõîäèòü ³ç ï³äðó÷íèêà â ï³äðó÷íèê. Âîä³é Ê., çàñóäæåíèé çà çëî÷èí,
ïîâ’ÿçàíèé ç ïîðóøåííÿì ïðàâèë áåçïåêè äîðîæíüîãî ðóõó, â÷èíåíèé çà òàêèõ
îáñòàâèí. Êåðóþ÷è òðàíñïîðòíèì çàñîáîì, Ê. ðóõàâñÿ íà ìàøèí³ ïðàâîþ ñòîðîíîþ
ïðî¿çíî¿ ÷àñòèíè, íå ïîðóøóþ÷è ïðàâèë äîðîæíüîãî ðóõó. Á³ëÿ àâòîáóñíî¿ çóïèíêè
íà äîðîãó ðàïòîâî âèá³ã ãðîìàäÿíèí Ð. Íà¿çä íà íüîãî áóâ íåìèíó÷èì. Ùîá çà-
ïîá³ãòè öüîìó Ê. ð³çêî çâåðíóâ ë³âîðó÷. Ó öþ æ ìèòü ìîòîöèêë, ùî ðóõàâñÿ íà-
çóñòð³÷, ç³òêíóâñÿ ç ìàøèíîþ. Ïðè öüîìó ïàñàæèð ìîòîöèêëà Ò. îòðèìàâ ò³ëåñí³
óøêîäæåííÿ. Ñâ³äêè ï³äòâåðäèëè, ùî Ê. áóâ âèìóøåíèé â÷èíèòè ïîâîðîò ë³âîðó÷,
ùîá óíèêíóòè íà¿çäó íà Ð. Âðàõîâóþ÷è ö³ îáñòàâèíè, ñóä ïîìèëêîâî âèçíàâ, ùî
Ê. ä³ÿâ ó ñòàí³ êðàéíüî¿ íåîáõ³äíîñò³ (êóðñèâ íàø – Â. À.), âæèâ çàõîäè, ùîá íå
íà¿õàòè íà Ð., à òîìó â éîãî ä³ÿõ íåìàº ñêëàäó çëî÷èíó [10, ñ. 19–20].

Âîäíî÷àñ íåîáõ³äíî çàâæäè âðàõîâóâàòè, ùî ïîâîäæåííÿ îñîáè ó ñòàí³
êðàéíüî¿ íåîáõ³äíîñò³ çàâæäè º óñâ³äîìëåíèì, îñê³ëüêè âîíà â ò³é ÷è ³íø³é ñè-
òóàö³¿ îö³íþº îáñòàíîâêó, âèáèðàº çàñîáè, ïðèéìàº ð³øåííÿ òîùî. Ùî æ ñòîñóºòüñÿ
ïîâåä³íêè âîä³ÿ ó âêàçàíîìó âèùå âèïàäêó, òî â³í ä³ÿâ â àâàð³éí³é îáñòàíîâö³,
òîáòî â òàê³é îáñòàíîâö³, â ÿê³é â³í íå ìàâ òåõí³÷íî¿ ìîæëèâîñò³ çàïîá³ãòè íàñë³äêàì.
Â àâàð³éí³é ñèòóàö³¿ ïîâåä³íêà âîä³ÿ ìàº ï³äñâ³äîìèé, ðåôëåêòîðíèé õàðàêòåð,
ùî íå äàº ï³äñòàâ äëÿ ¿¿ ïðàâîâî¿ îö³íêè, à òîìó òàêà ïîâåä³íêà ³ç çîâí³øíüîãî
áîêó, õî÷à ³ ñïðÿìîâàíà íà çàïîá³ãàííÿ ñóñï³ëüíî íåáåçïå÷íèì íàñë³äêàì, âîíà íå
ìàº í³÷îãî ñï³ëüíîãî ç êðàéíüîþ íåîáõ³äí³ñòþ.

Ó öüîìó ñóäîâîìó ïðåöåäåíò³ éäåòüñÿ ïðî ñòâîðåííÿ àâàð³éíî¿ îáñòàíîâêè
äëÿ âîä³ÿ Ê., àäæå íàâ³òü âèñíîâêîì ñóäó ÷³òêî íàãîëîøåíî, ùî íà¿çä íà ï³øîõîäà
áóâ íåìèíó÷èì. Çâàæàþ÷è íà ñë³ä÷ó òà ñóäîâó ïðàêòèêó ùîäî âêàçàíèõ äåë³êò³â,
öå îçíà÷àº, ùî â ö³é êîíêðåòí³é ñèòóàö³¿ âîä³é Ê. íå ìàâ òåõí³÷íî¿ ìîæëè-
âîñò³ çàïîá³ãòè íà¿çäó íà ï³øîõîäà øëÿõîì ðîçðàõîâàíèõ ä³é ³ç âèêîíàííÿ âè-
ìîã ïðàâèë áåçïåêè äîðîæíüîãî ðóõó, à òîìó â öüîìó ðàç³ â³äñóòí³é ÿê ñòàí
êðàéíüî¿ íåîáõ³äíîñò³, òàê ³ îçíàêè ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ñò. 286 ÊÊ
Óêðà¿íè.

Çâè÷àéíî, âèíèêàº ïèòàííÿ, õòî æ ï³äëÿãàº â³äïîâ³äàëüíîñò³ çà çàïîä³ÿííÿ
øêîäè ïîòåðï³ëîìó Ò. Çã³äíî ç ÷èííèì çàêîíîäàâñòâîì òàêó â³äïîâ³äàëüí³ñòü
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ïîâèíåí íåñòè çà ñò. 291 ÊÊ Óêðà¿íè ï³øîõ³ä Ð., ÿêèé ñòâîðèâ íà äîðîç³ àâàð³éíó
îáñòàíîâêó.

Íà æàëü, ó äåÿêèõ íàóêîâèõ âèäàííÿõ òàêîæ ðîçãëÿäàþòüñÿ íåîá´ðóíòîâàí³
òëóìà÷åííÿ êðàéíüî¿ íåîáõ³äíîñò³ ñòîñîâíî ñôåðè äîðîæíüîãî ðóõó. Òàê, Â.Á. Ìà-
ë³í³í ââàæàº, ùî ðàïòîâà ïîÿâà ï³øîõîäà íà ïðî¿çí³é ÷àñòèí³ ïîçà ï³øîõ³äíèì
ïåðåõîäîì ïðèìóøóº âîä³¿â ïîðóøóâàòè Ïðàâèëà äîðîæíüîãî ðóõó (âè¿çä íà
ñìóãó çóñòð³÷íîãî ðóõó, ð³çêà çì³íà øâèäêîñò³ ðóõó, âè¿çä íà ï³øîõ³äíó äîð³æêó
òîùî). Ö³ ä³¿, ïîìèëêîâî êîíñòàòóº â³í, âèêëèêàþòüñÿ êðàéíüîþ íåîáõ³äí³ñòþ ³
÷àñòî ïðèçâîäÿòü äî òÿæêèõ íàñë³äê³â [11, ñ. 293].

Õàðàêòåðíî, ùî ïåâíèì ñóïåðå÷íîñòÿì ó öüîìó ³íîä³ ñïðèÿþòü ðåêîìåíäàö³¿
âèùèõ ñóäîâèõ ³íñòàíö³é. Çîêðåìà, ó ï. 7 ïîñòàíîâè Ïëåíóìó Âåðõîâíîãî Ñóäó
Óêðà¿íè “Ïðî ïðàêòèêó çàñòîñóâàííÿ ñóäàìè Óêðà¿íè çàêîíîäàâñòâà ó ñïðàâàõ
ïðî äåÿê³ çëî÷èíè ïðîòè áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó, à
òàêîæ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ íà òðàíñïîðò³” ì³ñòèòüñÿ òàêå
ïîëîæåííÿ: “Ó âèïàäêàõ, êîëè ïåðåäáà÷åí³ ñò. 286 ÊÊ ñóñï³ëüíî íåáåçïå÷í³ íàñë³äêè
íàñòàëè ÷åðåç ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó àáî åêñïëóàòàö³¿
òðàíñïîðòó äâîìà àáî á³ëüøå âîä³ÿìè òðàíñïîðòíèõ çàñîá³â, ñóäè ïîâèíí³ ç’ÿñî-
âóâàòè õàðàêòåð ïîðóøåíü, ÿê³ äîïóñòèâ êîæåí ³ç íèõ, à òàêîæ, ÷è íå áóëî
ïðè÷èíîþ ïîðóøåííÿ çàçíà÷åíèõ ïðàâèë îäíèì âîä³ºì ¿õ íåäîäåðæàííÿ ³íøèì
³ ÷è ìàâ ïåðøèé ìîæëèâ³ñòü óíèêíóòè äîðîæíüî-òðàíñïîðòíî¿ ïîä³¿ òà ¿¿ íàñë³äê³â.
Ïðè öüîìó ñë³ä ìàòè íà óâàç³, ùî çà ïåâíèõ óìîâ âèêëþ÷àºòüñÿ êðèì³íàëüíà â³ä-
ïîâ³äàëüí³ñòü îñîáè, ÿêà ïîðóøèëà ïðàâèëà äîðîæíüîãî ðóõó âèìóøåíî, ÷åðåç
ñòâîðåííÿ àâàð³éíî¿ ñèòóàö³¿ (êóðñèâ íàø – Â. Ì.) ³íøîþ îñîáîþ, êîòðà êåðóâàëà
òðàíñïîðòíèì çàñîáîì” [12, ñ. 251–252].

Òàê³ ðåêîìåíäàö³¿ âçàãàë³ íå âðàõîâóþòü îñîáëèâîñòåé îá’ºêòèâíî¿ ñòîðîíè
ïîðóøåíü ïðàâèë áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó. Àäæå, ïî-
ïåðøå, íåîá´ðóíòîâàíèì º âèêîðèñòàííÿ òåðì³íà “ñèòóàö³ÿ”, ÿêèé ó òåîð³¿ êðè-
ì³íàëüíîãî ïðàâà íå º âèçíàíèì. Íàòîì³ñòü çàì³ñòü òåðì³íà “ñèòóàö³ÿ” íåîáõ³äíî
ðîçãëÿäàòè òàêó îçíàêó îá’ºêòèâíî¿ ñòîðîíè, ÿê “àâàð³éíó îáñòàíîâêó”. Ïî-äðóãå,
êîíñòðóêö³ÿ “îñîáà ïîðóøèëà ïðàâèëà äîðîæíüîãî ðóõó âèìóøåíî” ó öüîìó êîí-
òåêñò³ º íåïðèéíÿòíîþ. Òåîð³ºþ êðèì³íàëüíîãî ïðàâà, åêñïåðòíîþ ³ ñóäîâîþ
ïðàêòèêàìè ùîäî öèõ çëî÷èí³â ïîíÿòòÿ “àâàð³éíà îáñòàíîâêà” ðîçãëÿäàºòüñÿ ó
òèõ âèïàäêàõ, êîëè âîä³é íå ìàº òåõí³÷íî¿ ìîæëèâîñò³ çàïîá³ãòè íàñòàííþ íàñë³äê³â,
îñê³ëüêè, îïèíèâøèñü ó òàê³é îáñòàíîâö³, â³í ïîçáàâëåíèé ìîæëèâîñò³ ä³ÿòè
óñâ³äîìëåíî, âíàñë³äîê ÷îãî éîãî ïîâåä³íêà ìàº àâòîìàòè÷íèé, ðåôëåêòîðíèé
õàðàêòåð, à òîìó íå ï³äëÿãàº ïðàâîâ³é îö³íö³. Â³äòàê ä³ÿòè “âèìóøåíî” îçíà÷àº
âèêîíóâàòè ùîñü ïðîòè áàæàííÿ, ïîòðåáè, ï³ä òèñêîì îáñòàâèí, ùî, íà íàøó äóì-
êó, õî÷à é âèãëÿäàº ñèíîí³ì³÷íî, ïðîòå çîâñ³ì íå åêâ³âàëåíòíî ï³äñâ³äîì³é ïîâåä³íö³.
Àäæå, ÿêùî îñîáà ä³º âèìóøåíî, öå íå îçíà÷àº ïîçáàâëåííÿ ¿¿ ïîâåä³íêè óñâ³-
äîìëåíîãî òà âîëüîâîãî õàðàêòåðó, ÿêà ìîæå áóòè îö³íåíà ÿê ïðîòèïðàâíà, òîáòî
òàêà, ùî íå âèêëþ÷àº êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Îòæå, Âåðõîâíèé Ñóä ìàº
âèêîðèñòîâóâàòè ó ñâî¿õ ðîç’ÿñíåííÿõ ÷³òêî âèçíà÷åí³ ïðàâîâ³ òà ³íø³ êàòåãîð³¿,
ÿê³ íå ïîâèíí³ âèêëèêàòè äîâ³ëüíèõ òëóìà÷åíü ïðè ¿õ çàñòîñóâàíí³.

Íà íàøå ïåðåêîíàííÿ, ïðèêëàäè òà ðåêîìåíäàö³¿ ùîäî êðàéíüî¿ íåîáõ³äíîñò³
ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó ìàþòü áóòè òàêèìè, ùî ä³éñíî ì³ñòÿòü îçíàêè
öüîãî ³íñòèòóòó. Íàâåäåìî îäèí ³ç òàêèõ ïðèêëàä³â. Âîä³é ëåãêîâîãî àâòîìîá³ëÿ
ïðèâàòíî¿ óñòàíîâè ïîáà÷èâ, ùî ñàìîñêèä, çàëèøåíèé íà óçá³÷÷³, ïî÷àâ ðóõàòèñü
ó íàïðÿìêó çóïèíêè òðàíñïîðòó çàãàëüíîãî êîðèñòóâàííÿ, ùî çàãðîæóâàëî íà¿çäîì
íà ãðîìàäÿí, ÿê³ ÷åêàëè ðåéñîâîãî àâòîáóñà. Ó ö³é ñèòóàö³¿ âîä³é ëåãêîâîãî àâòî-
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ìîá³ëÿ, ðîçóì³þ÷è, ùî â³äâåðíóòè íåáåçïåêó, ÿêà âèíèêëà, ìîæëèâî ëèøå íåãàéíîþ
çóïèíêîþ âàíòàæ³âêè, ñâ³äîìî ñïðÿìóâàâ ñâ³é àâòîìîá³ëü ó á³ê ñàìîñêèäà òà ïðè-
ïèíèâ éîãî ïîäàëüøèé ðóõ. Òàêèì ÷èíîì, íåáåçïåêó, ùî áåçïîñåðåäíüî çàãðîæóâàëà
æèòòþ ëþäåé, áóëî óñóíóòî øëÿõîì çàïîä³ÿííÿ ìåíøî¿ øêîäè – ïîøêîäæåííÿì
ëåãêîâîãî àâòîìîá³ëÿ. Öåé òà ïîä³áí³ ïðèêëàäè ä³éñíî ³ëþñòðóþòü ³íñòèòóò êðàéíüî¿
íåîáõ³äíîñò³ ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó.

Î÷åâèäíî, ç ìåòîþ óíèêíåííÿ ñóïåðå÷ëèâèõ îö³íîê òà ïîìèëîê ïðàö³âíèê³â
ïðàâîîõîðîííèõ îðãàí³â òà ñóäó ïðè àíàë³ç³ êðàéíüî¿ íåîáõ³äíîñò³ ó ñôåð³ äîðîæ-
íüîãî ðóõó íåîáõ³äíî âíåñòè â³äïîâ³äí³ äîïîâíåííÿ äî çàçíà÷åíî¿ âèùå ïîñòàíîâè
Ïëåíóìó Âåðõîâíîãî Ñóäó Óêðà¿íè, ùî ñòîñóþòüñÿ îö³íêè ä³é âîä³ÿ â àâàð³éí³é
îáñòàíîâö³.

Çàçíà÷åí³ ïîëîæåííÿ ìîæíà ñôîðìóëþâàòè òàê: “Ä³¿ âîä³ÿ íå óòâîðþþòü
çëî÷èííîãî ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó àáî åêñïëóàòàö³¿ òðàí-
ñïîðòó, ÿêùî çàïîä³ÿííÿ øêîäè ïðàâîîõîðîíþâàíèì ³íòåðåñàì áóëî â÷èíåíå ó
ñòàí³ êðàéíüî¿ íåîáõ³äíîñò³, òîáòî âíàñë³äîê íåáåçïåêè, ñòâîðåíî¿ ó÷àñíèêàìè äî-
ðîæíüîãî ðóõó àáî ³íøèìè îñîáàìè, ùî áåçïîñåðåäíüî çàãðîæóâàëà çäîðîâ’þ,
æèòòþ ãðîìàäÿí àáî ³íøèì îõîðîíþâàíèì çàêîíîì ñóñï³ëüíèì ³íòåðåñàì, ÿêó íå
ìîæíà áóëî óñóíóòè ³íøèìè çàñîáàìè, ³ ïðè öüîìó íå áóëî äîïóùåíî ïåðåâèùåííÿ
ìåæ êðàéíüî¿ íåîáõ³äíîñò³. Ïðè öüîìó â³äâåðíåííÿ íåáåçïåêè øëÿõîì çàïîä³ÿííÿ
ìåíøî¿ øêîäè ïîâèííî áóòè ðåçóëüòàòîì óñâ³äîìëåíîãî âèáîðó òî¿ ÷è ³íøî¿
ïîâåä³íêè âîä³ºì òðàíñïîðòíîãî çàñîáó. ßêùî òàê³ ä³¿ â÷èíåí³ âîä³ºì â àâàð³éí³é
ñèòóàö³¿, âîíè íå ïîâèíí³ ðîçãëÿäàòèñÿ ùîäî ¿õ â³äïîâ³äíîñò³ ïðàâèëàì äîðîæíüîãî
ðóõó òà íå ï³äëÿãàþòü ïðàâîâ³é îö³íö³ ç ïîçèö³é ñòàíó êðàéíüî¿ íåîáõ³äíîñò³”.
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ROAD SAFETY CRIMES AND EXTREME NECESSITY

The article deals with criminal and legal questions of interrelation between
crimes in the sphere of road traffic safety with extreme necessity as a circumstance
excluding the crime of action. The author has noted that in Ukraine, criminal
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violations of road safety are on the fourth position in the general structure of crime,
therefore a substantiated legal assessment of these acts from the positions of the
institute of extreme necessity is important.

In order to properly use extreme necessity as circumstances excluding criminal
activity in road safety situations the author has studied the development of this
institute in domestic legislation, in particular the criminal codes of 1922, 1927 and
1960, as well as the contents of extreme necessity in Art. 39 “Extreme necessity” of the
current Criminal Code of Ukraine. The analysis shows that extreme necessity has
always been considered as a collision of several interests protected by law, and the
protection of one interest is achieved by causing harm to another. At the end of the
20-th century the scientific and technological progress and in particular the field of
traffic, in which everyday violations of road safety rules became a source of dangers
requiring their consideration from the point of view of extreme necessity, play a
special role in this.

In this regard the author has examined provisions of extreme necessity in the
theory of criminal law and their application in judicial practice when considering
road safety crimes, as well as doctrinal interpretation in scientific and educational
publications. He has identified and considered mistakes in determining the state of
extreme necessity in these offences associated with the formation of the distorted idea
of extreme necessity as typical examples of preventing vehicles collisions or avoiding
hitting pedestrians who suddenly find themselves in the traffic lane do not always
make a state of extreme necessity.

It has been noted that a person behavior in a state of extreme necessity must
always be realized since in one or another condition he/she assesses the situation,
chooses the means and makes appropriate decisions to eliminate the harm. On this
basis it is impossible to consider the driver’s state in an emergency situation as being
characterized by extreme necessity. In an emergency the driver’s behavior while
outwardly aimed at preventing socially dangerous consequences is not associated with
extreme necessity, since it has subconscious, reflexive nature. Such behavior is not
subject to legal assessment.

From the same positions the author has marked certain contradictions in the
resolution of the Plenary Session of the Supreme Court of Ukraine “On the Practice
of the Use by the Courts of Ukraine of Legislation on Cases Concerning Certain Road
Safety and Vehicle Operation Crimes, and also on Vehicles Administrative Offenses”
concerning the occurrence of socially dangerous consequences due to violation of road
safety or vehicle operation rules by two or more drivers of vehicles in an emergency
situation.

The author proposed appropriate amendments to the above-mentioned resolution
in order to avoid conflicting assessments and mistakes by law enforcement and
judicial authorities in the analysis of extreme necessity in the field of road traffic.
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