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Y cmammi suxnadeni pesyivmamu npasoeozo anaidy KPUMIHAILHO-NPOUECYATb-
1020 3aKOHOOABCMBA 0CSIKUX KPAiH NOCMPAOSHCHKO20 NPOCTOPY U000 NOPAOKY GUSHAHHS
dokasie nedonycmumumu. Ha nidcmasi ompumanux pesyivmamie nHaoaui nponosuuii
w000 6NPOBAONHCEHHS NOSUMUBHO20 3aPYOINCHO20 00CEIOY 6 HAUIOHATLHE 3AKOHOOABCBO
Ypainu. 3anpononosano yoockonaiumu npoyuecyaivii Hopmu wo0oo Po3uuUpenis Koua
cyb’exmis, AKi MAOMb NPABO BUSHABAMU OOKA3U HEOONYCMUMUMU, A MAKONC nepedda-
uumu NOPsIO0K BUSHANHSL 00KA3I8 HeOONYCMUMUMU HA CMAdii 00CYA08020 PO3CIOYBANHSL.
Brasyemvcs na neobxionicmv usnauenis neperiKy ymos, 3a SKux 00Ka3 6USHAEMbCsL
HeOony CmumMuM.

Kmouosi caosa: nedonycmumi doxasu, 0okasysanust, cyo, criouull, Kionomanust
CMOPIN.

OpnnauM i3 eramiB azanTallii BiTYN3HSIHOTO 3aKOHOIAaBCTBA /10 Mi>KHAPOJIHUX CTaH-
napTiB crasno cyTreBe oHOBNAeHHs y 2012 porti KpuminasibHOTO TIpoIiecyasbHOTO KOJIEKCY
Vxpainu (gani — KITK Ykpainn), BHacIi 0K 4oro 0yJ10 3MiHEHO, 30KpeMa, IiIX011 0
PO3YMIiHH JIOKA3iB 1 IIpo1ecy A0Ka3yBaHHSA Y KPUMiHAJIBHOMY IIPOBa/KEHHI, 30KpeMa
110 TIOPA/IKY BU3HAHHS JIOKa3iB HEJOIyCTUMUMHU. [LOCTiIKeHHS [IUX HOBEJ 103BOJISE
CTBEP/UKYBATU IIPO HAABHICTH TPYAHOIIB IIPU IX TJIyMayeHHi Ta 3aCTOCyBaHHI yepe3
HEJIOCKOHAJIICTD Ta KOJi31iHICTh OKPeMUX ITPUITUCIB MTPOIIECYaJTbHOTO 3aKOHY. 30KpeMa,
HEBPETYJbOBAaHUM 3aJTMINAETHCS MUTAHHS MO0 TOTO, YU € Oy/b-sIKe TOPYIIeHHs
YUHHOTO KPUMiHATBHOTO TIPOIIECYATbHOTO 3aKOHO/IABCTBA, IOMYIIEHE i/ Yac 30MpaHHsT
JI0Ka3iB, 6E3yMOBHOIO TIiICTABOIO JIJII BU3HAHHS J0Ka3iB HepomycTuMuMu. Kpim Toro,
HEBU3HAYCHO, y SKUX BUIQJKAX CYJ i3 BJACHOI iHII[iaTUBU MO’K€ BU3HABATH [JOKA3U
HEIOTTYCTUMUMH, i IO TKOTO MOMEHTY MOsKe OyTH 3asiBJIeHe KJIOTIOTAHHSI ITPO BU3HAHHST
JIOKa3iB HEJOMYyCTUMUMHU Y cyi. B okpeMux Bumankax iie Ipu3BOAUTD 10 3MiHU KBa-
Jigikartii KpUMiHAJIBHOTO TPABOTIOPYIIEHHS, IPUNHATTS HE3aKOHHUX PillleHb, MOpYy-
IIEHHs TTPpaB i CBOOOJ TPOMaJIsTH, TIOKapaHHsT HEBMHYBATOTO 200 HEOOI PYHTOBAaHE BHUITPAB-
JaHHS 0cOOM, sIKa BUYMHIJIA KPUMiHAJIbHE MPABOIOPYIIEHHSL.

YV 3B’s13Ky 3 1M BHHUKJIA HEOOXIiIHICTh OIPaIiOBaHHSI TO3UTUBHOTO 3apyOi:KHOTO
JIOCBi/ly BperyJiioBanHd 3azHayeHux nurtanb. Hapasi naykoBuil Ta npakTMYHUI iHTEpec
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CTAaHOBUTD JIOCJIi/IPKEHH KPUMiHAJIBHOTO ITPOIECyaJIbHOTO 3aKOHO/IABCTBA Ta MPABO3acToO-
COBHOI IIPAaKTUKK OKPEMHUX KpaiH MOCTPaASHCHKOIO MIPOCTOPY, SKi MarOTh MOAIOHI 10
Ykpainu npaBoBi Tpaauilii GOpMyBaHHSI Ta PO3BUTKY KPUMiHAJIbHO-TIPOIIECYaTbHUX
ITPABOBITHOCUH.

BuBueHHsM 3apyOisKHOTO JOCBifly BHU3HAHHS JOKa3iB HEIOIMYCTHUMUMHU Yy KpPU-
MiHAJIBHOMY TIpoIleci 3aiiMasucst ykpaincbki mporecyaricti: H.M. bacait, H.O. TaBpu-
mok, I.B. I'purtiok, O.C. Ocetposa, O.B. Pyzna ta in. Ha nocrpaasincbkomy mpocTopi
pobJieMa TPOIECYaJbHOTO MOPSIAKY i MPAaBOBUX HAC/IAKIB BU3HAHHS JI0Ka3iB HEIO-
MYCTUMUAMU CTaJIa TIPEIMETOM JINCEPTAIIMHAX Ta MOHOTPA(iYHIX JIOCTIZKEHD POCIHCHKIX
nportecyarictiB: €.A. bparina, M.A. Beperarina, A.A. 3ybapesa, K.b. Kasnnosckoro,
[O.A. KoxkeBnukosoi, B.B. Tepexina, K.I. Cytsaruna ta in.

HesBakaroun Ha BHECOK 3a3HAYEHVX HAYKOBIIIB Y JIOCI/KEHHSI i€l IPOOIeMaTHKH,
HIHI 3aJTMIIAETHCST HEBUPIIIIEHO HU3KA BaK/IMBUX TEOPETUYHMX i TIPAKTUYHKX TIPOOIIEM
II0/I0 TIPOIECYaJIbHOTO MOPSKY BU3HAHHA JIOKa3iB HEIOMYCTUMUMHU, 1110 3YMOBJIIOE
HeoOXiIHICTh BUBYEHHS 3aKOHOIABCTBA OKPEMUX KpaiH IMOCTPAIsHCHKOTO MPOCTOPY 3
METOIO MONTYKY e(heKTUBHUX ITPABOBUX MeXaHi3MiB BU3HAHHS /I0Ka3iB HEJIOIYCTUMUMU
JUId X MOJAJIbINOoI iMIJIeMeHTallii y HallioHaJbHe 3aKOHO/JIaBCTBO Y KpaiHU.

Merta crarTti nossira€ y BUBYEHHI TOJIOKEHb KPUMIHAIBHOTO IPOIECYaJIbHOTO
3aKOHO/IaBCTBA OKPEMUX KPaiH MOCTPAJASHCHKOTO ITPOCTOPY 3 MUTaHb BUSHAHHS /IOKA3iB
HEJIOITYCTUMUMMU Ta BU3HAYEHHI MEPCIeKTUB YI0CKOHAJIEeHHS YNHHOTO KPUMiHAJIBHOTO
IIPOIECYAJIBHOTO 3aKOHO/IABCTBA Y KPaiHU.

3BepHEHHS 10 3apyOiKHOTO KPUMIHAJBHOTO TIPOIECYATBbHOTO 3aKOHOIABCTBA
CBi/IYUTD, 110 Y MOCTPAASHCHKUX KpaiHaX MOPS/I0K BU3HAHHS JI0KA3iB HEJOIyCTUMUMU
Ma€ IeBHi 0COOIMBOCTI, sIKi € BifoOpakeHHSIM PiBHS PO3BUTKY iX IPaBOBOI CHCTe-
MU.

BiamosigHno no nosoxensb crarti 95 KpumiHnaibHO-IIPOIECyaqbHOTO KOAEKCY
Pecriy6sikn MosoBa (mami — KITK PM), morycTiMUME € TIePEKOHJINBI Ta KOPHCHI
NIOKa3!, AKi BiIHOCATHCS 0 CIPaBU Ta OTPUMAaHi BIiATIOBIAHO 3 1M Komekcom [1].
Bingminnictio KIIK Ykpainu Big KIIK PM € Te, 1110 B M0/I0;KeHHSIX YaCTUHU TIEPIIO]
crarti 94 KIIK PM BusHayeHo mepesiik yMOB, 32 SKUX JI0Ka3U BU3HAIOTHCS HEIOIY-
CTHMUMH i TAKUMH, 1[0 He MafoTh jopuandHoi cuin. Ha nepexonanus P. Yeborapbosa,
HejorycTuMi lokasu 4itTko BusHaveHni y KIIK PM, a ix nepesik € Buuepriaum [2]. Ha-
TOMICTb Y KPUMiHAJbHOMY IIpOIleCyajJbHOMY 3aKOHOJABCTBi YKpaiHu BiJCyTHil
JleTa/li30BaHU Tlepesiik yMOB, 3a SIKHUX JI0Ka3 BU3HAETHCS HEIOIYCTUMUM.

Y KIIK PM, gk i B KIIK Ykpainu, BusHaueHo 1poiiecyaibHUI MOPsJIOK BUSHAHHS
JOKa3iB HEJOMyCTUMHUMK Y BHUIAIKaX: MOrpo3u abo 3aCTOCOBYBAHHS HACHJIBCTBA Y
HITIX 3aXOJIiB MPUMYCY 10 0COOM; TIOPYIIEHHS TIpaB i ¢cBOOOJ JIOAWHU; MOPYIICHHS
npaBa 0cOOM Ha 3aXMCT; OTPUMAHHS JI0Ka3y 3 JUKepeJa, MePeBipuTH sike HEMOKINBO B
Cy/IOBOMY 3aciflaHHi; OTpUMaHHs J0Ka3y 3 icroTHuM mnopyuieHHsM Bumor KIIK. Ha
Bi/IMiHY Bi/l KpUMiHAJIBHOTO TIpoIlecyaabHOTO 3aKoHOAaBcTBA Y Kpainnu, KIIK PM me-
penbavae BUPINIEHHS MUTaHHSA HEAOIYCTUMOCTI JOKasiB Ha cTajii A0Cym0BOTO
poscaigyBantst. 3riano 3 yacturoio 2 crarti 95 KIIK PM nurannst He0mycTuMocTi
JIOKa3iB BUPINLYy€ He JInIle Cy/l, a i Opral KpUMiHaJIbHOTO IepeciigyBanns. [lizcraBoro
JUist iX BUPIIIEHHS € KJIOIOTaHHS CTOPiH ab0 BjacHa iHiliaTuBa cymy. Y BUIIAJKY,
SIKIO TPU OTpUMaHHi [okasiB Oyau porpumani Bumoru KIIK, ob6rpyHTyBaHHS
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HEJIOIYCTUMOCTI /I0Ka3iB IMOKJIAJAETbCSI HA CTOPOHY, KA OCIIOPIOE iX JOIYCTUMiCTb
[1].

Oco6IMBICTIO MOJIZIOBCHKOTO KPUMiHAJIBHO-TIPOIECYAJTBHOTO 3aKOHOIABCTBA €
Te, 1110 B HbOMY 3aKpillJIeHO BU3HAYEHHS iCTOTHUX MOPYIIeHb IIPU OTPUMaHHi JI0Ka3iB,
1[0 /I03BOJISIE OJHO3HAYHO i YiTKO OIiHIOBATU HEJOMYCTUMICTbh J0Ka3iB. Takoxk Io-
3UTHUBHOIO € KaTerOPUYHICTh MO3UILiT 3aKOHO/ABIS MO0 1TO/Iadi /10 Cy/y JuIIe J0Iy-
CTUMUX JI0OKa3iB.

Mae 3akoHOMaBUe 3aKpilJieHHsS iHCTUTYT HeponycTtumocTi gokasdiB i B KIIK
Pecniyomikn Ectownii. 3rizno 3i crarreio 61 KpumiHaabHO-TIPOIIECYaTbHOTO KOAEKCY
Pecny6uiku Ecronis (mani — KIIK PE) nepea6aueno, 1o OmiHKy J0Ka3iB y X CyKyTI-
HOCTi 32 BHyTpilliHiM nepekoHanHsM, sk i B KIIK Ykpainu, saificaioe cyn. sKoaen i3
NOKa3iB He Ma€ Harepes Bctanossenoio cuan (dactuaa 1 crarrti 61 KIIK PE) [3]. ¥V
crarri 15 KIIK PE Busnaueno, 1o pilreHHst moBiTOBOTO Cyy, SIKUW € MiCIIEBUM CY-
JIOM, MalOTh I'PYHTYBATUCA JIMIIIE HA JIOKa3aX, AKi HaJaHl il yac CyJ10BOr0 PO3IJIALY,
6e31mocepeIHbO JOCTIZKEHI Cy/IOM 1 BHeCeHi 70 TpOoToKory. PillleHHsT 5K OKPYsKHOTO
CYy, IKUH € aneJsiiitHiM, MaloTh IPYHTYBATUCS Ha J[0Ka3ax, siki: 1) Oysin HagaHi 1w
4yac Cy/10BOr0O PO3IJILAAy B OKPYKHOMY CY/Ii, 663HOC€peI[HI)O JIOCJIJIKEH] CYZIOM 1 BHECEHI
JI0 TIPOTOKOJIY; 2) OyJin Ge3rmocepeiHbo AOCIiIKEeH] MOBITOBIMM CY/IOM i OrOJIOIIeH i/
Jac anesisAIiitHoro nposajkeHHst [3]. I3 3a3HaueHOro BOAYAETHCs, 1110 CIIIBHUME PUCAMMI
KIIK PE Tta KIIK Ykpainu € Te, 1110 BUpPillIeHHsI TUTAHHS PO JONYCTUMICTh YU HeJl0-
IIYCTUMICTh /IOKa3iB TOKJAJAETHCA came Ha CY/I.

[Ipu posriisiii KpUMIiHAIBHOI CIIPaBU CyJI BPaXOBY€E OOCTaBUHY BU3HAHI HUM JI0-
BeeHnMH abo 3arasbHoBizoMuME (ctaTTst 60 KITK PE). IIpu 1iboMy 3arabHOBIZIOMOIO
CY/L MO’KE BU3HATH TaKy 0OCTaBUHY, PO Ky MOsKe OyTH OTpUMaHa J0CTOBipHA iHbOp-
Malligd i3 JpKepesi, AKi BUXOAATH 3a MeKI KPUMiHAJIbHO-TIPOLECYATIbHUX.

3rigno 3i crarteto 286-1 KIIK PE, cyn npuiimae Ta ¢cTBOPIOE CYKYITHICTh JiHIIIe
TUX JIOKa3iB, fIKi MAlOTb 3HAYEHHS Y KPUMiHAJIbHINM cIpaBi. Y 4acTUHi ApyTiii BKa3aHoi
CTaTTi BU3HAUEHO, IO CYJI MOK€ BiJIMOBUTHCA BiJl TPUNUHATTS JOKa3y i MOBEPHYTH
fioro, abo BiZIMOBUTHUCS BiJl CYKYITHOCTI JIOKA3iB I0JIATKOBO /10 TIOJIOKEHD, TIepe1baueHnX
y wactuHi 1 11i€i ctarTi, 30kpema gkio: 1) 10ka3 HEIOCTYITHUN TTepeyciM, SKIO HeBi-
moMi maHi cBigka abo MiCIe3HAXOKEHHSI JOKYMEHTa, a TaKOoxX, SKIIO BaKJIMBICTh
JIOKYMeHTa He Bi/IIOBi/Ia€ 3aTpaTaM 4acy Ha OTPUMAHHSI JOCTYILY JI0 J0Ka3y, a00 iHITIM
TPYAHOIIAM, TIOB’SI3aHUM i3 1IMM; 2) [0Ka3u He IepepaxoBaHi aHi B 0OBUHYBAJIbHOMY
aKTi, aHi B aKTi 3aXMCTY, i CTOpOHA CymounHCTBa (TPOKyparypa, OOBUHYBadeHUH i HOTO
3aXMCHUK, a TAaKOK TIOTEPITINIA i ITUBIIBHUI BiAINOBiZIad) He BKa3aJja iCTOTHI IPUYNHH,
yepes sIKi BOHA He MOTJIa TI0aTh KJIOTIOTaHHs paHilie; 3) He 00IpyHTOBaHA HEOOXiAHICTh
HOJIaHHs Ta 30MpaHHs H0KasiB. [Ipo BiIMOBY y IPUIHATTI [0Ka3y ab0 CYKYITHOCTI 10-
Ka3iB CyJl BAHOCUTDH TIOCTAHOBY, AKa 3aHOCUTBLCS JI0 TTPOTOKOJIY CYZIOBOTO 3aCi/laHHs
[3].

Y KpuminanpHo-miporiecyaibaomy kozgekci Pecry6riku Typxkmenicran (mami —
KIIK PT) Takox persiaMeHTOBaHO iHCTUTYT HEJOIyCTUMOCTI /J0Ka3iB. BiaimMoBuBHIMCh
Bi/l TOCTPAJIIHCHKOTO (hOpMasi3My y JI0OKa3yBaHHi, TYPKMEHiCTaHCbKUI 3aKOHO/[aBellb
06paB 3aKOHO/IABYMIA Ti/IXi/l /10 BU3HAHHA JI0KA3iB, MPUTaAMaHHUI Oi/IBIIIOCTI 3axiHUM
npaBoBuM cucremaM. 3rigHo 3 yactunoio 1 crarri 125 KIIK PT dakrtuuni gani Bu-
3HAIOTHCST HEJOIYCTUMMMU JIOKa3aMU y pasi iX OoTpUMaHHS 3 IOPYIIEHHSMU BHUMOT
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KIIK, a takox y pasi mosbaBieHHst a00 0OMEKEHHsI TapaHTOBAHMX 3aKOHOM IIPaB
YYaCHUKIB IIPOIeCy; MOPYILIEHHI IHIMUX I[IPaBUJI KPUMIHAJIBHOIO IIPOLECY IIPU PO3-
cJtiyBaHHi 200 IiJ[ Yac CyI0BOTO POSIJISILY CIIPABH, 10 BILIMHYJIO 200 MOTJIO BIUTUHYTH
Ha JIOCTOBIpHICTh OTPUMaHUX (DAKTUYHUX JaHUX [4].

Bapro sasnaunty, mo B KIIK PT, gk i 8 KIIK Pecry6mikun MoJioBa, BUSHAYEHO
nepesik BUMNAJKIB, 3a SIKUX JIOKa3W BU3HAIOTbCA HemonyctumMumu. [lpu mpomy, Ha
nyMmKy aBropiB komenTapst 0 KIIK PT, sikiio 3akon nepembavae 3acobu i criocobw, 3a
JIOTIOMOTOI0 SKMX MOKHA HEUTPasi3yBaTh HACJIi/IKU TIOPYIIIEHHS OKPEMUX HOTO TIPUIIUCIB,
JIOBiBIIIY, 1[0 BOHW HE BIVIMHYJIXA HA TOTPUMAHHA TPUHIIUITIB KPUMiHAJIBHOTO CYJOYNH-
CTBA, TO IIPU YCIIIIHOMY iX 3aCTOCYBaHHi BKe He MOKHA CTBEP/KYBaTH, 1110 TAKUIA J10-
Ka3 BUKOPHCTAHO JIJIsT JIOKa3yBaHHs Beyneped 3akoHy [5, ¢. 173]. Ocobausicrio KITK
PT cain susnatu nosoxkennda vyactunu 5 crarri 125 KIIK PT, BixnmosizHo 10 gxoi
(dakTHYHI IaHi, OTPUMAaHi 3 TPOLIECYATbHIME HOPYIIEHHSIMI, MOKYTh OYTH BUKOPHUCTaHi
SIK 0Ka3n (haKkTy BiAMOBIAHUX MOPYIIEHb i BUHYBATOCTI 0Cib, siKi ix momyctuan. Ha
HAIly AYMKY, Taka 3aKOHOJaB4ya HOBAllid IIJBUILYE POJb IHCTUTYTY HEIOILyCTUMOCTI
JIOKa3iB Ta TTO3UTUBHO BIJIMBAE HA AKICTh I0KA3iB i pO3CJIi/lyBaHHs B IiJIOMY. Y 3B’43-
Ky 3 I[UM, BBKAEMO JIOIIJIbHUM BIIPOBAANTHU 3a3HadeHy Hopmy 10 KIIK Ykpainu.

TakoX MO3UTHBHUM acIEeKTOM y JI0Ka30BoMy mpasi Pecry6uikn Typkmenictan
CJIiJl BUBHATH Te, 1[0 OepydH 32 OCHOBY IIPUHIIUI 3MATAJIBHOCTI 1 Bi/IIIOBIIHY oMY 1BO-
eJIEeMEHTHY CTPYKTYPY CYIOBOTO CJTi/ICTBA, TYPKMEHICTAHCHKHIT 3aKOHO/IABEIb TepeibadunB
AKTUBHY POJb cymny (MPUHINAT MaTepiaJbHOI iCTUHW), BHACJIIOK YOTO 3’SBISETHCS
JIOJIATKOBUI eTall Cy/I0BOTO CJIiICTBA, SKUI CTAa€ TPhOXEJEMEHTHUM, a caMe: JIOKa3yBaHHS
3 60Ky OOBUHYBaueHHsI — JOKa3yBaHHsI 3 OOKY 3aXWUCTy — JOCTI/KEHHs JOKa3iB 3a
imiriaTBoo cyxay [5, ¢. 28]. Bixrak TypKMeHicTaHChKe 3aKOHOIABCTBO Ha BiAMIiHY Bij
YKPAIHCBKOTO MiCTUTD YiTKY MO3UIIIIO 11010 IHIIIIOBAHHA CY0OM JIOCTIPKEeHHSA T0Ka3iB.
Harowmictp y KITK Ykpaiau nutaHHs 1MI0Z0 TOTO, 4 MOKe Cyi OyTH iHiI[iaTOpoM BH-
3HAHHA JI0OKa3iB HEJAOIyCTUMUMM, 3AJIUIIAETHCA HEBUPINIEHUM, YHACIIIOK 4YOro B
IOPU/INYHIN TOKTPUHI BUHUKAIOTH TIE€BHi JAUCKYCIi.

Tak, B HAyKOBO-IIpaKTMYHOMY KOMeHTapi /0 KpuminaibHOro mpoiiecyasibHOro
Koziekcy YKpainu 3a 3arasibHoro penakitieio B.I. 'onuapenka, B.T. Hopa, M.€. [Ilymuna
3a3Ha4YeHO, 1110 IHillaTUBA B IMOJAHHI KJIOIIOTAHHA IIPO BUSHAHHA JI0Ka3iB HEJIOIYCTUMUMU
HAJIEKUTh CTOPOHAM Ta MOTEPINJIOMY IIiJl 4ac cyZioBoro po3risany [6, c. 239]. IIpote,
Ha nymMky M.IL IlleBuyka, cy Moxe i mOBUHEH BU3HABATHU JIOKa3U HEJOIYCTUMUMHU 3
BJIACHOI 1HII[IaTUBU AK y BUMAJKY BUABJIECHHA 0YEBU/HOI HEIOIIYCTUMOCTI IOKa3y, TaK
i y pasi, KoJIi JI0Ka3u OTPUMaHi 3 MOPYIIEHHSIM Tiepe10aueHOr0 KpUMiHATIBHUM TIPOIie-
CyaJIbHUM 3aKOHOM IOPSJIKY, AKE€ XO04 i He XapaKTepU3YETbCS TAKOIO O3HAKOIO, SK
“oueBM/IHA HEIOMYCTUMICTD”, TIPOTE T1€ MOPYIIEHHS CIPUYNHILIO TIOSIBY OO PYHTOBAHUX
CYMHIBiB Y JIOCTOBIpHOCTI (paKTUYHUX JAHUX, OTPUMAHUX Yy Pe3yJbTaTi ITPOBEICHHs
npoiecyaabHux Ain [7, c. 212—213]. Mu niarpumyeMo mo3uilifo TUX BYEHUX-
[IPOLECYAJIICTIB, AKI BBa/KalOTh, 110 CYX Ma€ IPOABJATU AaKTUBHICTb Yy BUPIlIEHHI
[IATAHHA [IPO HEJOIIYCTUMICTD JIOKa3iB AK 3a BJIACHOIO iHIIIaTUBOO, TaK i 3a iHiI[iaTUBOIO
CTOPiH KPUMiHQJIBHOTO TPOBA/KEHHS, KA MPOSIBJISIETbCA Y (HOPMi KJIOMOTAHHSI.

Y Pecry6uritii Y36ekncran ocobJiBa yBara mpujiisieThes: peopMyBaHHIO CYI0BO-
MIPABOBOI CUCTeMM KpaiHU BiAIMOBIIHO /IO CYyYaCHUX JEMOKPATUYHUX CTaHIApTiB. Y
2018 pori KpuminanbHo-Tiporiecyaibunii Kogeke Pecrybmmikn Ysbexkucran (mami —
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KIIK PY) nomnoBueno crarreio 95-1, B skiil 3akpirieHi mpaBujia HEIOMYCTUMOCTI
nokasiB. BiamosigHo 10 yactuam 2 3a3HaY€HOI CTATTi, HEIOTYCTUMICTh BUKOPUCTAHHS
(haKTUYHUX JAHNX SIK JI0Ka3iB BCTAHOBJIIOETHCSI TIOCAI0BOI0 0COO0I0 OpraHy, 1o 3[{HCHIOE
JOCJTiIIY TIepeBipKy, Ji3HaBavYeM, CJIYUM, IIPOKYPOPOM abo CYIOM 3a BJIACHOMO iHiIlia-
TUBOIO 200 3a KJIOTIOTaHHSM y4acHUKIB. [Ipu BupiteHHi TMTaHHS TIPO HEOMYCTUMICTh
JIOKa3iB BKazaHi Cy0’eKTH 30008 s13aHi B KOKHOMY BUITAJIKY 3’sICYBaTH, B YOMY KOHKPETHO
BUPA3UJIOCA JIOIYIIleHe TTOPYIIEHHs, i TPUWHATA MOTHUBOBaHe pirieHHs [8].

Y nocranosi ILtenymy Bepxosroro Cyny Pecny6uiku Ysbekucran “IIpo mestki
IIATaHHA 3aCTOCYBAaHHA HOPM KPUMiHAJIBHO-TIPOIECYATBHOTO 3aKOHY IIPO TOIyCTUMICTh
JI0Ka3iB” BUBHAYEHO YMOBH JIOMYCTUMOCTI IOKa3iB Ta BKA3YEThCs, 110 OYAb-sIKHIi BiICTYTI
Ji3HaBaya, CJi40ro, IPOKypopa i Cyay BiJl TOUHOTO BUKOHAHHA i JOTPUMAHHSA HOPM
3aKOHY, 1[0 PETrJIAMEHTYIOTh 3arajibHi YMOBHU JIOKa3yBaHHSsI, TATHE 32 cOOOI0 BU3HAHHSI
JI0Ka3iB HEeJOIYCTUMUMU, OTPUMAHUX TaKUM ILISAXOM. BifmnoBigHO 10 moJioxkeHb 3a-
3HAYEHOI TTOCTAHOBH, JI0KA3, OTPUMAHUI 3 MOPYIIEHHSIM 3aKOHY, BUSHAETHCS HEJIOIY-
CTUMUM [li3HABAYEM, CJiYUM, TTPOKYpopoM i cyzmom [9].

Bapro 3BepHyTH yBary, 1o KJONOTaHHS PO BU3HAHHSA /I0KA3y HEOIYCTUMUM
MOske OyTH 3as1BJICHO TTiI03PIOBaHIM, OOBUHYBAYEHUM, ITiICYIHIM, HOTO 3aXUCHUKOM
YU 3aKOHHUM TIPE/ICTABHUKOM, a TAKOK MOTEPIIJINM, IIUBIJIBHUM [T03UBaYeM, IUBIJIbBHUM
BijillOBizaueM, iX mpejcTaBHUKaMU Ha Oyzb-sAKill cTa/ii 10Cy0BOr0 MPOBAKEHHS 1 B
cynoBomy 3acifansi. [loctanoBa fisHaBaua, CJ1i/iluoro mMpo BiZIMOBY B 33/I0BOJIEHHI KJIOIIO-
TaHHS PO BU3HAHHS JJOKa3y HEIOIYCTUMUM MOsKe OyTH OCKapsKeHa 3assBHUKOM TIPOKY-
POPY B Te€PMiH 0 ABOX i0 3 MOMEHTY O3HAHOMJIEHHS 3 1[i€10 TIocTaHoBOIO (cTaTTst 377
KIIK). IIpu Bu3HaHHI /0Ka3y, OTPUMAHOIO 3 TOPYHIEHHSM 3aKOHY, HEIOIyCTUMUM,
Nli3HaBay, CJi4uii, TPOKYPOp Ha crajii mocynoBoro mpoBajkeHHs (rimaBa 46 KIIK
PY), a cyn nepiioi iHcTaHIlii B X0/li Cy/IOBOTO CJi/ICTBA MAa€ BUHECTU TTOCTAHOBY PO
BUKJIIOYEHHSI OT0 3 CYKYITHOCTi /I0Ka3iB i3 3a3HaY€HHSIM MOTHUBIB TAKOIO PillleHHSI.
[Ipy BUHMKHEHH] MUTaHHS ITPO JOIYCTUMICTD /IOKa3iB Y Hapa/4ill KiMHaTi Cy/l, BU3HAIOYN
JI0Ka3 HeJOIyCTUMUM, B ONUCOBIMi YaCTHUHI BUPOKY BKa3ye€ MPO BUKJIOUEHHS HOTO 3
CYKYTTHOCTi /IOKa3iB i3 HaBeJEHHSIM MOTHUBIB MPUUHATTS Takoro pimeHHs [9].

[TpoanasisyBaBIIn KpUMiHAJIbHO-IIPOIECYalbHE 3aKOHOAABCTBO PeciylOutiku
Y36ekucTaH, CJIijl 3a3HAYNTH, IO TPABOBE PETYJIIOBAHHS IHCTUTYTY HEIOIYCTUMOCTI
JIOKa3iB Y KPUMiHAJIBHOMY IIPOILECi 1€l fepsKaBy IIPOTU KPUMIHAIBHOIO IIPOIeCyasb-
HOTO 3aKOHOJIaBCTBa YKpainu aetasbHinie persiamentoBaHe. [lepeBaroio KIIK PY €
3aKOHO/IaBY€e 3aKPIillJIEHHSI YMOB Ta MOPJAKY BU3HAHHS /I0KAa3iB HEIONYCTUMUMMU.

Biamosigno 1o kpuMinaabHO-TIPOIIeCyaIbHOTO 3aKoHO1aBcTBA Pocitichkoi Dene-
parii BU3HaBaTH I0Ka3W HEJOIYCTUMUMU MAIOTh IIPaBO: CY/l, TPOKYPOP, CJHiTYnid, /i3-
HaBay. BupiteHHs JaHoro MUTaHH4 3/1iHCHIOETHCS SIK Ha CTaJil I0CY/I0BOTO PO3CJIi/Ty-
BaHHS, Tak i Ha crajii cygoBoro nmpoBakeHHs. Ha crazii gocyoBoro mpoBaizKeHHs
3aKOHOJIaBeIlb Tepebadae Ba TOPSAKN BU3HAHHS JO0KA3iB HEJOMYyCTHMHUMHE, a CaMe:
1) 3a KJIOMOTaHHSM IiZ03PIOBAHOr0 OOBHMHYBA4e€HOrO; 2) 3a BJACHOKO iHII[IaTHBOIO
(wactuna 3 crarrti 88 KITK PD) [10].

Pociiicpki naykosmi B.M. bukos Ta T.IO. CwuthHikoBa 3BepTaioTh yBary Ha Te,
110 3aKOHOJIaBellb, BKazapiu y yacTuHi 3 ctarti 88 KIIK PD Ha MOKIMBICTD BUSHAHHS
IIPOKYPOPOM, CJIiTYUM, Ji3HaBayeM JIOKa3iB HEeJOIYCTUMUMU JIUIIE 32 KJIOTOTAaHHSIM
Mi103PI0BaHOT0, OOBUHYBAYEHOTO, HEOOTPYHTOBAHO OOMEKIB MPABO IHIMUX OCiO KJIO-
MOTaTU TPO BU3HAHHSA M0Ka3iB Henomyctumumu [11, c. 147]. Haromicth Ha craii
cyznoBoro npoBakentst crarreio 235 KIIK P® Busnavyeno mpaBo CTOPIH 3asBJISATH
KJIOTIOTaHHSI ITPO BUKJIIOYEHHS Oy /Ib-SIKOTO JI0Ka3y 3 Tepestiky gokasiB. OTkKe, CIyITHOO
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€ JlyMKa 3a3Ha4€HUX HAYKOBIIIB IIPO Te, 110 HA CTA/il I0CYI0BOTO PO3CJIiLyBaHHs, 110-
PIBHIOIOUN 3i CTAAI€I0 CYZ0BOrO MPOBAIKEHHS, HEOOIPYHTOBAHO OOMEKYIOTHCS IIpaBa
YYaCHUKIB KPUMIHAJIBHOTO IIPOLECY I10JaBaTU KJIOMOTAHHA IIPO BUKJIIOUYEHHH JI0Ka3iB
i3 MarepiasiB KPpUMiHAJIbHOI CIIpaBU.

Bigmosigno mo yactuam 3 crarri 88 KIIK P® mnpokypop, caiguwmii, nismaBay
BIIpaBi BU3HATH JIOKAa3 HEIOIYCTHUMMM 3a BJACHOIO iHiliaTuBo10. BeranoBusiiy, 1o
JI0Ka3 OTPUMAHO 3 IOPYUIEHHSAM KPUMiHAJIbHO-IIPOIECYAJIbHOIO 3aKOHY, CJIiI4ui,
Jli3HaBay MalOTh BXKUTU 3aXO/iB 11010 YCYHEHHS JOIYIIEHUX [TOPYIIEHb.

Ha cranii cyzioBoro npoBa/izKeHHs Cy/l Ma€ IIPaBO BU3HATH JI0KA3 HEJOIYCTUMUM
3a KJIOIIOTAHHSIM CTOPiH a00 3a BJIACHOIO iHII[IaTUBOIO B TOPSIKY, BCTAaHOBJIEHOMY
crarramu 234 i 235 KITK P®. Bupimntyioun mutanHs po Te, YU € I0Ka3 y KPUMiHATbHil
CIIPaBi HEIOIYCTUMUM, CY/l IOBUHEH Y KOXKHOMY BUIIQ/IKY 35ICYyBaTHU, B YOMY KOHKPETHO
BUPA3UJIOCA JOILyIlleHe IOPYIIeHH.

3rigro 3 mynkroMm 13 mocranoBu [lnenymy Bepxonoro Cyny Pociiicbkoi De-
neparttii “IIpo mpakTUKy 3acTOCyBaHHS 3aKOHOJABCTBA TMPU PO3IJISA/I KPUMiHAJIbHUX
CTIpaB y Cy/Ii TepInoi iHcTaHTii (3araabHUiA TOPSIOK CYy/IOYMHCTBA)”, TOKA3W BU3HAIOTHCS
HEJIOIYCTUMIMM, 30KPeMa, sIKIIO OyJIn JOMyIeHi iCTOTHI MOPYIIeHHsT BCTAHOBIEHOTO
KPUMiHAIbHO-TIPOIECYaJIbHUM 3aKOHOIABCTBOM MOPSAKY iX 30MpaHHs i 3aKPIiIlIEHHS,
a TaKO)K SIKIO 30MpaHHs i 3aKPillJIeHHsT JI0Ka3iB 3/[iHCHEHO HEHAJIEKHOI 0COO0I0 Uu
opraHoM abo B pesyJ/ibTaTi fiil, He HepeadadyeHnuX IpolecyaabHUMu Hopmamu [12].

Amnanizyioun 3a3Haveni nosoxkennsi, H. 'acnapsin 3BepTae yBary Ha Te, 1110 Y HUX
Bi/ICYyTHi KpuTepii Bi]Me;KyBaHHS iCTOTHUX [IPABONOPYILIEHD Bi/l 3BUYAHUX, 1110 HA/IA€
CyIy TpaBO Ha BJAcHWI po3cyn Bupimysatu 1ie nutanus [13]. Kpim toro, Ilnenym
Bepxosnoro Cyay Pociiicbkoi Depepaiiii mponoHye cygaMm Ha BJIACHUH PO3CY
BUPIIIIyBaTH MUTaHHs, sIKi He Bu3Haveni B yactuni 2 crarrti 256 KIIK PO, 30kpema Ti,
IO CTOCYIOTHCSI BU3HAHHS JIOKa3iB HENOIyCTUMUMM K Y Hapaj4iil kiMHaTi, Tak i B
cynoBomy 3acifanni. Taka curyartig, na gymky H. I'acnapsana, cipusie Tomy, 1o cyzaui
HAaBITh Y CKJIQJIHUX BUIIQJIKAX IIiJ{ YaC YXBAJICHHA CYyZ0BOTO PillleHHA MOXKYTb HE BUXO-
JUTU 710 HapaJuoi KiMHATH, a eKCIIPOMTOM OTOJIOIIYBAaTH MOTHMBOBAHY IOCTAaHOBY. 3
I[bOTO TIPUBOJLY aBTOP 3ayBaKye€, M0 HABITh caMi reHiaabHi Cy/Ili, BUCTYXaBII 0OEMHE
KJIOIIOTAHHSI, He 3/1aTHi Bigpasdy posibparucs, 4 BOHO € OOIPYHTOBAHUM YU Hi, i eKc-
IIPOMTOM OTOJIOCUTA MOTMBOBaHY moctaHoBy [13]. BpaxoBytouu Te, 1110 KJIOMOTaHHS
CTOPiH TIPO BUKJIIOUEHHS OKa3iB, sIK MPAaBHJIO, OOEMHI i MOKYTh MICTHTH MEPETiK
IIPOLIECYAJIbHUX IIPABOIOPYIIEHDb Ha JEeCATKaX apKylliB, IO BUMAaralThb PeTEJbHOI
nepeBipkn 3 ypaxyBanusm He Tinbku HopM KIIK PO rta inmux 3akonis, a i cynoBoi
MPaKTUKHU, BOAYAETHCS OIIBHIM BUPINTYBaTH MUTAHHS PO JOMYCTUMICTD JTOKA3iB ¥
Hapaauiii KiMHATI i/l yac yXBaJIeHHS I1i/ICYMKOBOTO CY/JIOBOTO PillleHHSI.

Ortsxe, Ha Bigminy Big KITK Yipaiau, KITK PO nepeabavae BUPIilIeHHST TUTAHHST
HEJIOILyCTUMOCTI JI0Ka3iB K Ha CTa/lii I0CYI0BOI0 IIPOBA/KEHHs, TaK i Ha CTa/ii Cy/10BOrO
npoBa/pkeHHs. 1IpaBo Bu3HaBatu 0Kka3u HEJAOIYCTUMUMU HAJIEKUTD HE JIUIIE CY1Ly, a
I IPOKypopy, caigyomy, aizHaBauy. Ilix yac mocymoBoro posciilyBaHHS IiZICTABOIO
JULA IX BUPIIIEHHA € KJIOMOTaHHA MiJJ03PI0BAHOIO0, 06BI/1HyBaquoro a00 BJacHa iHilaTu-
Ba. [Ipu BupileHHi nuTaHHA y CyZIOBOMY 3acilaHHi MiZICTAaBHOIO /1711 BUBHAHHS JIOKA3y
HEJIOILyCTUMHUM € KJIOIIOTaHHA CTOPiH abo BJIACHA iHilliaTHBa Cynay.

TaxkvM YMHOM, Ha TiCTaBi BUKJIAJEHOTO MOKHA 3pOOUTH BUCHOBOK TIPO TE, IO
Y MOJIZIABCbKOMY, ECTOHCBKOMY, TYPKMEHICTAHCHKOMY, Y30EKUCTAHCHKOMY, POCIHCHKOMY
KPUMIHAJIBHO-TIPOIECYATIbHOMY 3aKOHOAABCTBI IHCTUTYT HEIOIIYCTUMOCTI JJOKa3iB JIOCUTH
po3pobenwuit. IIpu 11bOMy, Ha Hallle TePEKOHAHHSI, OKPEeMi TIOJIOKEHHSI 3apyOisKHOTO
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3aKOHO/IABCTBA JOIIJIbHO IMIVIEMEHTYBATU Y KpUMiHAIbHE IIPOIECyaIbHe 3aKOHOaBCTBO
Ykpainu, 30KkpeMa 110/10: ITpaBa BUPIlLyBaTH IUTAHHS [IPO HEJIOIYCTUMICTD JI0Ka3iB Ha
crazii focyposoro cruigcrsa (Pecmybsika Moinosa, PeciiyGitika Y36ekucran, Pociiichka
Denepaliist); BAKOPUCTaHHST (DaKTUIHUX AAHUX, OTPUMAHUX 3 MIPOIIeCyaTbHUMU ITOPY-
MEHHSIMY, K [0Ka3iB (akTy BiAMOBIAHUX IMOpYIIeHb i BUHYBAaTOCTI 0Ocib, ski ix
nomycriuin (Pecry6utika TypkMeHicTaH ); HafaHHs ITpaBa IPOKYPOPY, CIiI40OMy BU3HABA-
TH JIOKa3¥1 HEIOIyCTUMUM 3a BjiacHOIO iHitiatuBoto (Pociticbka Derepatist ); BUSHAYEHHST
Hepetiky yMOB, 3a SIKUX J[0Ka3 BU3HAEThcs HepomyctumuM (Pecrybitika Y36ekucTaH,
Pecmiybirika MouiioBa).
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PROCEDURE FOR RECOGNITION OF EVIDENCE INADMISSIBLE
UNDER CRIMINAL PROCEDURAL LEGISLATION OF POST-SOVIET
COUNTRIES

With the update in 2012 of the Criminal Procedure Code of Ukraine (hereinaf-
ter — the CPC of Ukraine), the approaches to the understanding of evidence and the
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process of proof in criminal proceedings were changed, including the procedure for
declaring evidence inadmissible. The study of these novels gives grounds to assert the
existence of difficulties in their interpretation and application due to the imperfection
and conflict of certain provisions of procedural law. In particular, the question of
whether any violations of the current criminal procedure legislation committed during
the collection of evidence entail the recognition of evidence as inadmissible remains
unresolved; in which cases the court on its own initiative may declare the evidence
inadmissible; to what stage of the trial a request for recognition of evidence as
inadmissible may be filed; etc. In this regard, there is a need to develop a positive
foreign experience in resolving these issues.

Paper presents the results of the legal analysis of the criminal procedure legislation
of some post-Soviet countries on the procedure for declaring evidence inadmissible.
The author draws the following conclusions: 1) in contrast to the CPC of Ukraine,
the CPC of Moldova, the Republic of Uzbekistan, the Russian Federation provides
for resolving the issue of inadmissibility of evidence at the stage of pre-trial proceedings
and at the stage of court proceedings; 2) common features of the CPC of the Republic
of Estonia and the CPC of Ukraine are that the decision on the admissibility or
inadmissibility of evidence is entrusted only to the court; 3) the peculiarity of the
CPC of the Republic of Turkmenistan should be the provisions of Part 5 of Article
125 of the CPC of the Republic of Tatarstan, according to which factual data
obtained with procedural violations can be used as evidence of relevant violations and
guilt of persons who committed them; 4) the advantage of the CPC of the Republic
of Uzbekistan and the CPC of Moldova is the legislative consolidation of the conditions
and procedure for declaring evidence inadmissible.

Keywords: inadmissible evidence, proof, court, investigator, petition of the
parties.
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