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OCHOBHI ITIOJIOREHHA MIGKHAPOJAHUX
ABOCTOPOHHIX ¥TO/J IIPO CIIPUAHHS
TA B3SAEMHUUN 3AXUCT IHBECTUIIIU

Y cmammi posensidaomocs noioscenHs: MidCHaApOOHUX 080CMOPOHHIX 002060pi6
npo CNPUAHH MA 63AEMHUU 3AXUCTM THEECMUUIU SK OCHOBHUX ITHCMPYMEHmMIs
HOPMAMUBH020 3a0e3neuents MincHapoonoi ineecmuyiinoi cnienpaui. Onucyromvcs
nepedyMosU BKIIOUCHHS 3AXUCHUX M 3A0X0UYBATLHUX YMOB 00 NOLONCEHD MINCHAPOOHUX
0B0CMOPOHHIX THEECMUUTTIHUX Y200, 0COOIUBOCTI iX (PopMYIOBaHS. YMmOouHeHT PUouUHi
3acaou 3acMOCYBAHHS 3AXUCHUX NOJONCEHb MAKUX Y200, PO3KPUMO ixX cymuicmv ma
30IICHENHO CUCTNEMAMU3ALilo.

Knrouoei cnoea: insecmuuii, ineecmop, 3axucm inmepecie, 3a0X0UeHHs IHBeCUUill,
MIdHCHAPOOHUIL 080CMOPONHILL 00206ip, Oepicashi apanmii, PIGHONPABHUTL PEHCUM.

OTpuMaHHS HEOOXiZIHOrO eKOHOMIIi 06’€éMy iHBECTHIIiI — TOJOBHA yMOBa, Oe3
SIKOT HEMOJKJIMBO JIOCSATTH JMHAMIYHOTO i cTabiibHOTrO 1i 3pocTatHsa. ToMy TOJTOBHIM
3aBIAHHSM iHBECTHUIINHOI TOMITUKN Y KPaiHU € CTBOPEHHS CIIPUSATINBOTO iHBECTUITITHOTO
KJIiMaTy gK y KpaiHi B I[iJloMy, Tak i B OKpeMux perioHax. 3ajaydyeHHs iHBeCTHUIliil B
eKOHOMIKY YKpainu Gy/ie MOKIMBUM JIAIIIE 32 HASIBHOCTI CHCTEMH 3aXOJIiB TPABOBOTO
CTUMYJIIOI0YOTO Ta KOHTPOJIIOI0OYOTO XapaKTepy sIK CKJIa/I0BOI YaCTUHU iHBECTHUIIHHOTO
KJIIMATy, {Ki Bi[AIIOBIIATUMYTH HAlllOHAJIBHUM iHTepecaM KpaiHu Ta IHTErpyloTh Ii y
CBITOBY €KOHOMiIUHY cucTeMy. BCcTaHOB/IEHHS CIIPUATIUBOTO iHBECTUIITHOTO KJIiMaTy
CJIyTYBaTHMe 3POCTaHHIO iIHBECTHILIIT SIK B aOCOIOTHOMY, TaK i y Bi[HOCHOMY BHpaKEHHI,
a TakoyK 301JIbIIIEHHIO BAJIOBOTO BHYTPIIIHBOTO TPOLYKTY, YCYHEHHIO AMCIIPOIOPIN Y
rajyseBiil CTPYKTypi BUPOOHMIITBA, i K HACTIJOK POCTY MOKA3HUKIB iHBECTHUIIITHO]
npuBabJMBOCTI Ta iHBeCTHIitHOrO pediTuHry Kpainu [5, c. 34]. OTxe, rpamMoTHa
iHBecTHUIIiliHA TIOJiITUKA JePsKaBU 3a6e3neqy€ He JIUIIe 33/[0BOJICHHA BHYTPIIIHIX HOTpe6
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y cTabiJIbHOMY PO3BUTKY €KOHOMIKM KpaiHu, a i CIyTy€ MO3UTUBHOMY TO3UIIFOBAHHIO
KpaiHu Ha MiKHapOHii apeHi, po3mmpeHHio chep MiKHAPOIHOTO CIiBPOOITHUIITBA.

Cepell OCHOBHUX iHCTPYMEHTIB HOPMATMBHOrO 3a0e3leYeHHs MiKHAPOIHOT
criBIpaiti Oyib-sIKOi Kpaitu, 30KkpemMa il YKpainu, B iHBeCTHIiiTHil cdepi € BOCTOPOHHI
MiKYPSIOBI yrogu MpO CIPUSHHSA Ta B3aEMHUI 3aXUCT iHBECTUIN. 3 MOMEHTY
He3aJekHOCTI YKpaina, 3a qanumu Odicy 3 ¢hiHaHCOBOTO Ta EKOHOMIYHOTO aHATI3Y Y
Bepxosniit Pani Ykpainu, ykmaana nonan 70 takux yrof [1], kK/iouoBi yMOBU SIKHUX
rapaHTyIOTb OJJHOYACHO $IK 3aXWCT HaIliOHAJbHUX iHTepeciB KpaiHu, MpuitMardoi
iHBecTUIli, Tak i 3aKJaJAI0Th 3aXMCHI MOJIOKEHHA B iHTepecax KpaiH-eKCIIOPTepiB
karitany. Hapasi po6oTa y 1iboMy HarpsiMi poioBxyeThesi. ChoroHi YKpaiHa Beje
1eperoBopu 3 HU3KOIO KpaiH, cepen saxkux Karap, [Ipu-Jlanka, Masnaiizig, Mekcuka,
PO PO3POOKY i YKJIAAEHHS Yrof IIPO CIPUSHHS Ta B3aEMHUN 3aXUCT iHBECTHIIIM.
Posruisity ocobmBocteii (opMyJIIOBaHHS IOTOBIPHUX YMOB MiZKHAPOAHUX JBOCTOPOHHIX
iHBECTUIIITHNX YTOJI, BUCBITJIEHHIO TPOOJIEMHUX aCIIEKTIiB, 3 IKUMI CTUKAIOThCSI CTOPOHU
i ToTpebyI0Th BUPOOIEHHST KOMITPOMICHUX PillleHb, i MPUCBSTYEHA TSI CTATTSI.

[TpobaemaM MisKHAPOIHO-TIPABOBOTO PETYJIIOBAHHS 1HBECTHUINIHOI isS/IbHOCTI
NpuUijieHo yBary Takumu (axiBiigMu iHBecTuiliiinoro mpasa, gk O.M. Binnuk [2],
JI.B. dynapenp [3], B./l. Yepnamuyk, T.O. Yepnamuyk, B.B. Cyxonoc [11], 1.3. Dap-
xytainoB [4], C.O. Illemmryuenko [12]. OgHak GiibImicTh BiTYU3HSHUX HAYKOBUX
JIOCJTi/IKeHb TTPAKTUYHO He BUBYAIOTDH 3MiCT MiKHAPOJHUX YTOJI IIPO 3aXUCT iHBECTUILIH,
3YIMMUHAIOYNCDH HA 3arajibHill IX XapaKTEePUCTHUIL IK OJHOTO 3 JiKepeJl IPaBOBOTO pery-
JIIOBAHHS HAI[IOHAJIbHUX iHBECTUITINHUX BiTHOCHH, iX Kiacudikaiii, TepMiHOTOTiYHUX
aCIIeKTax.

Merto1o cTaTTi € XapakTepuCcTUKa Ta YTOYHEHHS I0PUANYHUX 3aCa]] 3aCTOCYBAHHS
3aXMCHUX ITOJIOKEHb Ccepell HOPM JBOCTOPOHHIX MiXKYPSAJZOBUX YrOJl IIPO CIIPUSHHA Ta
B3aEMHUU 3aXUCT iHBECTUIII.

HopmaTtushy 6a3y JOCJIIKEHHST CTAHOBJISATh MisKHAPO/IHI JoroBopu. MeTtozoio-
IYHOI0 OCHOBOIO IIPOBEAEHOrO JOCIIJPKEHHA CTAJIN 3araJlbHOHAYKOBI Ta CIelialbHO-
IOPUINYHI METOJU TTi3HAHHA.

CyTTeBe 3HAUeHHS /JIsl MIPABOBOTO PEXUMY iHO3EMHUX iHBECTHIliH MaioTh
JIBOCTOPOHHI yTO/I1 TIPO CIIPUSHHS Ta B3a€EMHUI 3aXUCT iHBECTUIIil, 1110 YBIANLIU B
npaktuky B 1950—1960-x pokax. ['ojoBHA MeTa IMX yTOJ MOJSITAE B TOMY, 1100 3a
JIOTIOMOTOI0 CIICIiaJIbHOTO MeXaHi3My IIPaBOBUX HOPM 3abe3MmeuynT HaJillHICTh
TPAHCKOP/IOHHOTO PyXY KalliTasiB, IPUILIUB iHO3eMHUX iHBECTUIIill Y KpaiHy, HaJaBIIN
iM flepskaBHi TapaHTii, B TOMY 4HCJIi Bl HEKOMePIiiHUX (MOJITUYHNX ) pU3KKiB. Tomy
BOHM MiCTATb KOMILIEKC ITPABOBUX HOPM, TEPMiHiB, IOPUANYHUX KOHCTPYKIIiH, TIOKJIN-
KaHuX 3a0e3meunT cTabiMbHII MPaBOBUI KJIIMAT JJIst iHO3eMHUX iHBECTOPIB.

[le incTpyMeHT, Akuil, feTani3ytoun MPaBOBUN PeKUM iHO3eMHUX iHBECTHIliH, B
OKPEMUX BUIAIKaX Mepeadavaod miabru Ta mpedepeHilil, y IiJIoMy CIIpsSMOBaHNN Ha
3HUKEHHS JIeP’KaBHOIO HAIliOHAJBbHOTO TUCKY Ha iHBECTULINHY AidJIbHICTH Ta
HarpaioBaHHs 3aco0iB /10 1i 3a0XOYEHHSI.

Boanovac Taka ¢hopmMa HOpMATUBHOTO BPEryIIOBaHHS Mi>KHAPOAHOI iHBeCTUIIHHOT
JSJIBHOCTI SIK JIBOCTOPOHHS YTO/la PO CIPUSHHS Ta B3a€EMHUI 3aXUCT iHBECTUIIIN,
Ma€ BPaxOBYBaTU iHTEPeCH K KpaiHU-eKCIIopTepa KaliTaay 1Mo10 PiBHOIPABHOIO pe-
JKMMY Ta 3aXUCTY iHBECTHUILIi, TUTAHb CIIPaBe/I/IMBOI, HErallHOi Ta aJIeKBaTHOI KOMITeHC aIlii
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y BUTAJKY HallioHamisaiii (pekBi3ullii) iHBecTHIliil, rapaHTiii mepekasy IJIaTexiB,
MOB’I3aHUX 3 iIHBECTYBAHHAM, TOITIO, TaK i KPaiHU-PEIUITiEHTA IHBECTHUIIIH 111010 3aXUCTY
CBOrO CYBEPEHHOTrO IIpaBa Ha IMPUPOJHI PECYPCH, IEPKABHOIO KOHTPOJIO 32 PYXOM
iHBECTHIIIH, yHUKHEHHSI TOJIITHYHOTO THCKY 3 OOKY iHO3eMHIX iHBECTOPIB, IOTPUMAHHSI
iHBeCcToOpaM# aHTUMOHOIIOJIBHOTO, €KOJIOTIYHOI0, COIIaJIbHOr0 HAlliIOHAJTBHOTO 3aKOHO-
JIaBCTBA, HEIONYIIeHHSI HAHeCeHHsI iHBeCTOpaMu IIKO/AM €KOHOMIIll Ta HalliOHAJIbHiii
6e3rerti TpUitMayoi CTOPOHH TOIIO.

3asHaveHi MUTaHHSA B MiKHAPOHIN IOPUAMYHIN TTPAKTUIT iCTOPUIHO 0OYMOBJIEH]
Ta JI0Ci MAOTh MUCKYCIMHUX XapakTep. 3JoKkpema cJiif 3ragatu ¢opmyny Xajia, sKa
BuHuKIa y 1938 p. BHachinok cynepeuku mixk CIITA i Mekcukoro 3 mpuBoy HallioHa-
Jizarfii HaTOBMX POMOBHUII, 1[0 TepedyBaar y BJIACHOCTI iHO3EMHUX, Y TOMY YHCJI
amMepuKaHCchKuX, Kommaniil. @opmyna Xajna BBela HOPMATUB y MiXKHAPOJHE TIPaBO,
3Ti/THO 3 AKUM IIPUMYCOBE BUIYYEHHS IHO3EMHOI BJIACHOCTI JOIIYCTUMO TIJIbKU 32 Ta-
KUX yMOB: 1) SIKIIO 1IIbOTO BUMAraloTh “TPOMaJIChKi iHTepecu”; 2) BUILIATH iHBECTOPY
“HeraiiHOi, I0CTaTHHOIO i Ji€BOI KOMIeHcallii”.

Ortxe, cborozini y ¢BiTi HasmiuyeTbes moHa 1000 1BOCTOPOHHIX yroj PO 3a0X0-
YeHHd Ta B3AaEMHUM 3aXUCT iHBECTUIIiH, sIKi (DOPMYIOTh 3MiCTOBHY OCHOBY TIO/IAJIBIIIOTO
Mi>KHApPOJHOTO iHBECTUIIIITHOTO cnin06iTHMuTBa. Posriisnemo jocBijp Ta TeHjeHIl
BiITUM3HAHOI NPAKTUKU YKJaJeHHS MiKHAPOJHUX JIBOCTOPOHHIX /IOTOBOPIB y Il
cepi.

Buxonguu 3 ananizy oOKpeMUX JBOCTOPOHHIX yroj YKpaiHu Mpo CHPUSHHS Ta
B3aEMHUI 3aXUCT iHBECTHUIIIHM, MOKJINBO BUAIIUTU TaKy TUIIOBY iX CTPYKTYPY:

1. ¥V BerymHill yactuHi JOroBOpy, HOro mpeamOyJii, BUBHAYAEThCS MeTa, siKa
(hOPMYTIOETBCST BIAMOBITHO /10 OCHOBHUX MPUHITUTIB MisKHAPOIHOTO 1TyOIiYHOTO TIpaBa,
cepejl SIKUX CIiBPOGITHUIITBO Jiep:kaB. 30KpeMa, METOI0 MisKHAPOAHUX JBOCTOPOHHIX
iHBECTUIIIIHIX yTOJ Tepe0ayacThCsl 3MIIIHEHHST TPAUIIITHO APY/KHIX 3B’SI3KIB MixkK
KpaiHaM¥, PO3IIUPEHH:A Ta [MOCUJIEHHA €KOHOMIYHUX BIJIHOCUH.

2. HactymHa cTaTTs HABOAUTD TPAKTYBAaHHA /Ui T1iJIell Yoy eBHUX ediHillii,
TEePMiHiB, TIOB’SI3aHUX 3 IHBECTUIIINHOIO /isIJIBHICTIO, cepe/l SIKUX 30KpeMa, “iHBeCTHUIlii”,
“iuBectop”, “npubytkn”, “repuTopist” TOIIO.

3. Jlauti KoKHa yrofia MiCTUTb TTOJIOKEHHS PO CTUMYJIIOBaHHS iHBecTuItiii. [loroz-
Kyemocst 3 nymkoio 1.3. @apxyrainosa [4, c. 237], sxuit Bumiisie aBa miaAXoau 10
dhopmyTioBaHHsT 000B’I3KY 3a0X0UyBaTH 1HO3eMHi iHBECTHIIIT: BiZIMOBIHO /10 TIEPIIIOTO
mixony nepeadadaeTbest 000B sI30K KOJKHOI CTOPOHM 3a0X0UyBaTH iHBECTHIIIT iHITOT Ha
CBOill TepuTopii BiAMOBiHO 10 BHYTPiNIHbOrO 3akoHOAaBcTBA. Hanpukiazn, take
MOJIOKEHHST “CIPUSHHS BiAMOBIHO [0 3aKOHIB Ta MpaBWy’ MICTUTBCS Y OiIBIIOCTI
VIOl TIPO 320XOYEHHS Ta B3a€EMHUI 3aXUCT iHBECTHUILH, a came: MixK YKpaiHOO Ta
Aprenrunoro, Asepbaiikanom, Koposisctsom Hinepaanais, KHP, KopomsisctBa Ma-
pokko, ITosbirero, Pecryburikoio Biopycs Tormo. Jlpyruii miaxiz mossirae y BUCyBaHHi
Bi/l KOKHOI CTOPOHM BUMOTHM 3a0XO4YyBaTW iHBecTHIii “y Mipy Mo:kauBocteii”. Ha-
npuKJaa, BianosigHa yroga Ykpainu 3 KoposiBerom [lanis nepenbadae “cripusiti
HACTIIBKH, HACKIJIBKU 16 MOYKJINUBO”.

4. KoskHa IBOCTOPOHHS yTO/Ia MiCTUTD TIOJIOKEHHS IIPO 3abe3eyeHHsT PiBHOIIPAB-
HOTO PEKUMY Ta 3aXUCTY /U iHBECTHUIliN. 3J0KpeMa Ha TepuTopii YKpainu, 3risHo i3
3akonoMm Ykpainu “IIpo 3oBHinHboekoOHOMIUHY AigabHicTs” Bif 16 kBiTHsa 1991 p.
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Ne 959-XT1I, 3ampoBasKyIOThCsI Taki MPaBOBI PeKUMM JJIsT iHO3eMHUX Cy0'€KTiB
rOCIIO/IAPCHKOL iANIBHOCTI:

— HaI[lOHAJIBHUN PEsKUM, SIKHMiI O3HAYa€, MO0 iHO3eMHi Cy0’€KTH TOCIogapchKoi
TisITBHOCTI MafOTh 0OCST TIpaB Ta 0OOB'SI3KIiB He MEHIINA, HisK Cy0'€KTH rOCIIOIapChKOl
nigiabHOCTi Ykpainu. HaiionHanbHuil pesKUM 3aCTOCOBYETBHCA 111010 BCiX BUIIB TOCIIO-
JAPCHKOI AisIbHOCTI iHO3eMHMX Cy0'€KTiB i€l AisS/IbHOCTI, TOB’I3aHOI 3 iX iHBECTHIISIMU
Ha TepuTopii YKpaiHu, a TaKoK I[0/I0 eKCIOPTHO-IMIIOPTHUX oOfepallii iHo3eMHUX
cy0’€KTIB TOCTIOMAPCHKOI [ISITBHOCTI THX KpaiH, sSIKi BXOMSATH Pa3oM 3 YKpaiHOIO /10
€KOHOMIUHHMX COIO3iB;

— PEKUM HaWOLIBIIIOTO CIIPUSIHHS, SIKUI O3HAYAE, 10 iHO3eMHi cy® €KTH TOCIIO-
JIAPCHKOI JiA/IbHOCTI MAIOTh obcsT mpaB, TipedepeHIliii Ta MiJibr MO0 MUT, TIOJIaTKiB
Ta 300PiB, AKUMHU KOPUCTYEThC Ta/ab0 Oyie KOPUCTYBATUCS IHO3eMHMIT Cyh €KT TOC-
MOIAPCHKOI SITBHOCTI OYIb-sIKOI 1HIIOT IepsKaBH, sIKiil HaJlaHO 3rajlaHuii peskum. Pe-
KM HaNOIIbIIOTO CIPUSHHS HAZa€ThCsl Ha OCHOBI B3aeMHOI yroaum cyb’ekTam
rOCIO/IAPCHKOI IiSIJIBHOCTI iHIIMX JIepsKaB 3TiIHO 3 BiJIIOBIIHUMU JIOTOBOPaMU Y KpaiHu
Ta 3aCTOCOBYETHCA y cdepi 30BHINHBOI TOPTiBJIi;

— CIeliaIbHUN PeKUM, SIKU 3aCTOCOBYETHC /10 TEPUTOPIN ClellialbHUX €KOHOMIY-
HUX 30H, 3TiIHO i3 cT. 24 3akony Ykpaiam “IIpo 30BHINIHBOEKOHOMIUHY MiSTBHICTH,
a TaKOX JI0 TEPUTOPili MUTHUX COTO3iB, 10 SIKUX BXOJIUTh YKpaiHa, i B pa3i BCTAaHOBJIEHHS
Oy/Ib-SIKOTO CITEI[iaIbHOTO PEKUMY 3TiHO 3 MiKHAPOAHUMH JOTOBOPAMHU 3a y4aCTIO
Ykpainu [6].

BinnoBigHuii mpaBoBUiA pesKMM BCTAHOBJIOETHCSI HOPMOIO MiKHAPOIHOI yToaun
PO CITPUSTHHST Ta B3aEMHUIT 3axucT inBectuiliii. Harpukoiaz, cr. 2 Yroau 3 Peciy6i1ikoro
ABcTpig MicTUTh YMOBH, sKi mepexbayaoTh, mo Koxua Jorosipaa CTtopoHa Ha CBOiii
TePUTOPIi CIIPUsIE, HACKLIBKY 1€ MOKJINBO, iIHBECTUIlisIM iHBecTOpiB iHI0i /loroBipHO]
Croponu, 103B0JIsI€ Taki iHBeCTHUIIi{ BiAIMIOBIIHO /10 CBOTO 3aKOHO/IABCTBA Ta B KOKHOMY
BUMAJKY 3a0e3Meuy€e TaKUM iHBECTHUINisIM PIBHOTPaBHUN pekuM. [HBecTuiii, ta Bci
JIOXO/IA, OTPUMAHI BiJl HUX, KOPUCTYIOTbCA TTOBHUM 3aXMCTOM 3Ti/HO 3 Ii€I0 YTOI0IO.
Taxnii ke 3aXMCT 3aCTOCOBYETHCS TAKOXK JI0 I0XOJIiB, OTPUMAHUX Bi/l peiHBECTYBaHHS
TaKWX J0XO/IiB. Bymb-siki 3mMiau (hopmu, B sIKiit akTHBY iHBeCTOBaHi ab0 peiHBeCTOBaHi,
BKJIFOYAIOUH JIETITUMHE PO3IINPEHHS, 3MiHy abo TpaHchOpMaIlito iHBeCTHIIIH, 3/1ifiCHeHY
3TiIHO 3 3aKOHOAABCTBOM BiamnoBizHoi /loroBipHoi CTopoHH, He BIIMBAIOTh Ha iX
MIPaBOBUI CTaTyC sIK iHBecTHIlil [8].

5. JIBocTOpOHHI yroawm TakoK MiCTSATh rapaHTii Bifi MPUMYCOBUX BWJIyYeHb, a
TaKOK HE3aKOHHWX [Iiil Jep:KaBHUX OpraHiB i mocamoBux ocib [2]. Sk 3asHauanoch
BUIIlE, TTPUMYCOBI BUJIYUYEHHSI MOJKJWBI B pe3yJsbTaTi HalioHasisaiii (peksisuiiii),
[IPaBO JIepKaB Ha SIKYy € OJHUM 3 HANBAKJMBIIINX i AUCKYCIMHUX y Mi>KHAPOIHOMY
npaBi. Kpainu, 1110 eKCcropTyoTh KamiTajl, He3MiHHO BUCTYTIAIOTh 34 Te, 1[0 MiKHApO/IHe
[IPABO JIOIYCKAE NMIPUMYCOBE BUIYUYECHHS iHO3€MHOI BJIACHOCTI TiJIBKU 32 YMOBH, SKIIO
IIbOTO BUMAraioTh “CycCIijibHi (TpoMaJIChKi) iHTepecn”, i 3a BUILIATy “HeraiiHoi, 1ocTat-
HbOIO i ZilficHOi KoMIleHcallii”. 3a MiKHApOJAHUM IPAaBOM, 3JilICHEHHs HallioHasi3a-
1ii — nmpeporaTuBa BHYTPIlIHbOI KOMIIETEHIIi1 JIepKaBy, Mi>KHAPOJAHUI OPTaH He MOKe
O6FOBOpIOBaTI/I 3aXO/IM 3 HallioHasi3allii iHo3eMHuXx iHnBecTuiliit. CBoro vacy 1ie 6yJ10
miaTBep/UKeHo B pirterti MizkHapoauoro cyay OOH, sikuii BusHaB cebe HEKOMITETEHTHUM
posrisimaTi ckapry ypsiwy Benmkobpuranii (1951) y 38’s13Ky 3 HartioHastizarie€o [paHom
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Anrmno-Ipancbkoi HadbTOBOI KOMITaHii. BpaxoBytoun iHTepec iHBECTOPIB Ta PEIUITIEHTIB,
TpaJMIliliHa 3aXi/lHa JOKTPHUHA TAKOK BU3HAE IPABO JEP;KaBU Ha eKCIIpoIpialliio, ajie
BUMarae, mob BOHa 3IiliCHIOBaacs: a) B TPOMaJICbKUX iHTepecax; 0) Ha 3aKOHHUX
mijictaBax; B) 0e3 AMCKpUMMIiHAIlii; T) CyIPOBOJIKyBagacsl MIBUIKOI, aeKBaTHOIO,
edeKTUBHOIO KOMIleHcalti€o [4, ¢. 258].

Came Taki MOJIOKEHHS MICTSATBCS Yy JBOCTOPOHHIX iHBECTUIIMHUX yTO/aX, Ha-
npukia, B yrofi 3 Ypsimom Dinsstaaceroi PecnyOutiky, e 3a3HaueHO, 110 iHBECTHUITIT
Ta noxonu inBectopiB jaep:xkaBu [loroBipHoi CtopoHu Ha Teputopii mepskaBu iHIION
Jorosipuoi CTopoHM He mijgraioTh ekciporpiaiii, HamioHamizalii abo Oyab-sIKUM
iHITM 3ax0/1aM, TIPSIMIM 200 HETPSIMUM, sIKi MafOTh /Iif0 €KBiBAJIEHTHY eKCITPOIpiarrii
200 HarioHari3arii, OKPIM $IK [IJId JIeP>KaBHOTO iHTepecy Ha HeJIMCKPUMiHAIliiHIN OC-
HOBI 3TiIHO 3 HAJIEKHOIO IIPABOBOIO MPOIEAYPOIO 3 HAAHHAM HEBIIKJIAIHOI, aJIeKBATHOI
Ta edexkTuBHOI KommeHcartii [10].

6) Tak 3BaHNM “cepiieM yrou” BBasKaIOThCS FapaHTii TiepeKasy AOXO/iB, IPUOYTKIB
Ta iHIIUX CyM Yy 3B’s13Ky 3 iHO3eMHUMU iHBecTHIlisiMu [11]. 1.3. DapxyTaiHoB BIyIHO
HABO/IUTbH TIEPelyMOBU BaKJIMWBOCTI TaKUX JIOTOBIPHUX I0OJIOKEHb. YUYeHUl, 30Kpema,
3a3Hayae, 1110 BiJIbHe 3/1iliCHeHHS pernaTpiallii 0Xoy i KariTaiy, 3a0e31e4eHHs] iIHO3eMHUX
3000B’s13aHb B iHIIII BATIOTI Ta IPUAOAHHS CUPOBUHM 1 3aITaCHUX YaCTHUH 32 KOPIOHOM
BBAKAIOTHCS NPUHIIMIIOBO BAXKJIMBUMM JIJIsl iHO3€MHOTO iHBecTopa. ToMy JiepskaBu-
eKCIIOpPTePH KaIliTaay TPaJnIliiHO BUCTYIAOTh 3a HEOOMEKeHY CBOOOIY iHBECTOPIB
3/IMICHIOBATH TPOIIOBI orepalii, sIKi B CyKyIHOCTi iMEHYIOTbCsl TlepekazaMu. Bonu
[pParHyTh OTPUMATH IMUPOKi, HEOOMEKEHI TapaHTii 00 TPOIIOBUX IEpPeKasiB.

JliameTpaibHO TMPOTHUIIEKHE CTaBJIEeHHS 10 i€l mpobIeMu CIIOCTEpPITaeThCs B
GiTBIITIOCTI KpaiH, M0 PO3BUBAIOTHCS. XPOHIYHI TPYAHOII, MOB'sI3aHi 3 TIATIKHUMN
GajlaHcaM¥ B I[UX JepsKaBax, i ix morpeba B 30epesKeHHi iHO3eMHOI BaIIOTH JIJIsl OILIATH
JKUTTEBO BAXKJIMBUX IMIIOPTHUX TOBAPiB 1 MOCJIYT iCTOTHO CKOPOUYYIOTDH iX 3AaTHICTD i
TOTOBHICTh HaJ[aBaTH iHO3eMHUM iHBECTOPaM HeoOMesKeHe TIPABO 3/IiCHIOBATH IPOIIOBI
nepekasu. Y 3B’S3Ky 3 UM y OLIbIIOCTI KpaiH, 1[0 PO3BUBAIOTHCS, [IiIOTh 3aKOHH, IO
00OMEXYIOTh OOMIH BAJIIOTH i TIepeKasyd BaJIOTH 3a KOPJAOH IIISIXOM PIi3HUX BUJIY-
YEeHD.

Tomy creniaJibHUMU TIOJIOKEHHAMU JIBOCTOPOHHIX iHBECTUIIHHUX yrojl BU3HA-
YAIOTbCA BU/Y TLJIATEXKIB, HA SKi IOMUPIOETHCS ITPABO FAPaHTIi /I iIHO3€MHUX iHBECTOPIB
Ha 3iliCHEHHs IepeKasiB, HapUK/aA, TPUOYTKIB, CyM BiZ YacTKOBOI ab0 IMOBHOI
JiKBiganii inBecTHii Tomo. Hacamiepe/ 1e cTocy€eTbes Oe3mepeniKoHOr0 BUBE3CHHS
MOTOYHUX JIOXO/IiB iHBecTopa (AMBiZIEHIiB, Bi/ICOTKIB, POSITI Ta iH.), CyM, BUILJIAYyBaHUX
y IoralieHHsd IO3UK, BUBE3CHHSI TEePBUHHUX KaliTaJIOBKJA/leHb. TakoX yrojgaMu
nepeadavaeThCs BaIIOTa, B SIKI MOKHA 3/IfICHIOBATH BUILJIATY, YMOBH 3aCTOCYBAHHS
0OMIHHOTO KypCYy.

Taki merasbHi yMOBU MiCTUTh, HANIPpUKJIaZ, cT. 16 Yroau 3 Anonieto, sika mepej-
Gauae, mo kKoxHa J{orosipaa CtopoHa 3abesneuyBarume, 100 BCi epeKasi, OB d3aHi
3 iHBecTHIliSIMU Ha ii TepuTopii iHBecTopoM iHmoi Jorosiproi Cropowu, Morau OyTu
BiJILHO 3jiiicHeHi Ha ii TepuTopito Ta 3 ii Tepuropii 6e3 sarpumkn. Taki nmepekasu
BKJIIOYATUMYTh, 30KpeMa, aje He BUKJIIOYHO:

(a) craproBmil KamiTay Ta J0AaTKOBI CyMM IS TATPUMKH ab0 3011bIIeHHS 00-
CcATY iHBeCTHIIil;
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(b) an/I6yTKI/I, BIZICOTKM, [IOXOAU BiJl IIPUPOCTY KaliTany, AUBIAEHIAU, POAITI,
BUHArOPO/JIU Ta iHII HA/IXO/KEHHS Bi/l iHBECTUIIili;

(¢) nuarexi, sIKi 3[iACHIOIOTHCS BiJIIOBITHO JI0 KPEJAUTHOI yTO/U;

(d) moxomu Bix mMOBHOrO abGO YaCTKOBOIO npojaky abo JikBigarii iHBecTHIIil;

(e) moxonu i BUHAropoju, ofiep;KyBaHi rpomazisinamu inimoi /lorosipaoi Ctoponu,
SIKUM OYJI0 HAJIAHO JI03BLJ HA MTPAIEBJIAIITYBAHH Y 3B’sI3KY 3 iHBECTUI[ISIMU Ha TEPUTOPIT
niepiioi /lorosipHoi Ctoponu;

(f) Bummaru BigmosigHo 1m0 crareit 13 i 14 wiei Yroau;

(g) mrarexi, MO BUIJIMBAIOTH 3 BUPIIIEHHS CcTOpy 3TigHO 3i crarreo 18 1riei
Yroau.

3rigHo i3 yvactuHamu 2, 3 ct. 16 Yroau 3 Anonieto, koxua /lorosipua Ctopona
HaJ[aJli rapaHTyBaTHMe TaKOJK, 1[0 TaKi epeKasy MOKYTh 3iICHIOBATUCS (€3 3aTPUMKH
Y BiJIbHO BUKOPUCTOBYBaHill BaJIIOTi 32 PUHKOBUM KYPCOM, 1110 [IisIB HA /IaTy KOKHOTO
nepekasy. /lorosipaa CropoHa Moske 3aTpuMaTH ab0 3amobirTH IHepeKasy IISTXOM
CIPABEJIMBOrO, HEMCKPUMiHAIIMHOTO i CyMJTIHHOTO 3aCTOCYBaHHS CBOTO 3aKOHO/IABCTBA,
1[0 CTOCYETBCH:

(a) GaHKPYTCTBaA, HECITPOMOKHOCTI ab0 3aXUCTY TIpaB KPEIUTOPIB;

(b) Bumycky, Toprisii abo omepaliiii 3 HiIHHUME TIallePaMu;

(¢) KpUMiHAJIBHKUX 3JI0YMHIB; a60O

(d) 3abesneueHnst fOTpUMaHHS HakasiB abo CyIOBUX PillleHb il Yac CYZO0BOTO
posrmsany [9].

7) HAPUKIHIII YroJy 3a3HAYaIOThCA IOJIOKEHHSI PO 3aKOHHE i CIIpaBe/lIuBe
BPEryJIIOBAaHHA CYIIEPEYOK, 30KpeMa HOPMU IIPO IIPOLEAYPY BUPILIEHHS CIOPIB Mix
CTOPOHAMHU CTOCOBHO TJIyMadeHHs1 ab0 3aCTOCYBaHHSI CaMOi YyTOAW TIPO CIIPUSHHS Ta
B3aEMHUI 3aXMCT iHBECTHINH, OKpeMO mnepeadadalnTbCst OCOOJIUBOCTI MPOIeLypu
BUPIilIEHHA CIIOPiB, SKi CTOCYIOTbCSI PO3Mipy KOMIIeHcallil y pa3i peKBi3ullii iHBeCTUILiN.

Oxpim 3a3HaueHUX AUCKYCIHHUX MUTaHb CT. 8 cHeliaJlbHOr0 3aKOoHY YKpainu
“ITpo pesxxnm iHosemuoro inBecryBanms” Bix 19 Gepesust 1996 p. Ne 93 /96-BP nepenba-
YaroThCs TapaHTii iHO3eMHNM iHBeCcTOpaM Bijl 3MiHU 3aKOHO/IaBCTBA (Tak 3BaHe “JliyceBe
3acTepeskeHHs ), sKe TOJISATa€E Yy TOMY, 110, B Pa3i 3MiHM B TOJAJBIIOMY YIIPOIOBK
JleCATU POKIB rapaHTill 3aXUCTYy iHO3eMHUX iHBECTHUIIIN crelia/ilbHUM 3aKOHO/IaBCTBOM
Ykpainu npo iHO3eMHi iHBecTHIlii, HA BUMOI'Y iHO3€MHOI'O iHBECTOpPa 3aCTOCOBYBa-
TUMYTbCA JIep>KaBHI TapaHTii 3aXUCTy iHO3eMHUX iHBECTUIIiil, AKi i HAa MOMEHT
inBecTyBanHus [7]. /[BocTopoHHI iHBeCTHIIiITHI yT0/11, 3a3BUYAI1, HE MiCTATh AHATOTTYHIX
ITOJIOKEHD.

OTke, MOKHA 3pOOUTH BUCHOBOK, 1[0 HAMI CHCTEMATH30BaHi Ta OXapaKTepu30BaHi
ITOJIOKEHHS, SIKI BPaXOBYIOTbCA IIPU YKJaJaHHI IBOCTOPOHHIX yTO IIPO CIPUSHHA Ta
B3aEMHUI1 3aXUCT iHBECTUIIiiA, 1110 € KIIOUOBUMU, OCHOBHUMHU, BUZHAYAJTbHUMU YMOBaMU
Ta BOAHOYAC IUCKYCIMHUMU, TAKUMHU, sIKi MAIOTh BPAaXOBYBATH IMPOTUJIEKHICTh iHTEpeCiB
[loroBipHux CTOpiH.

[TincymoBytoun BUKJIa/IeHe, CJIijl 3a3HAYUTH, 1110 IBOCTOPOHHI YTO/I IPO CIIPUSTHHS
Ta B3aEMHUU 3aXUCT iHBECTUIIIN 3a7UINAI0THCS OCHOBHUMMU JKepesiaMU BPeryJII0BaHHS
MiZKHAPOIHOTO CIiBPOOITHUIITBA A€PsKaB Y iIHBECTUIIHIN MisITIBHOCTI Pa3oOM i3 peKOMeH-
NAlifHUMKU MiKHApPOJHUMM HOPMaMU iHBECTUIIINHOIO IpaBa TaKUX MiKHAPOIHUX
oprasizariiii, sk OpraHisaiiisi eEKOHOMIYHOTO CITIBPOOITHHUIITBA i PO3BUTKY a60 CBiTOBHI
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6ank. [ToeqHanHs 3aBAaHHs i3 3a6e3MeUeHHsT 3aXUCTy HalliOHAJBHUX iHTEPECiB PasoM
i3 CIPUSTHHAM iHO3eMHIM BJIMBAHHIM Y HAI[IOHATIBHY €KOHOMIKY 00YMOBJIIOE BasK/INBICTh
(paxoBOrO 3aCcTOCYBAHHA Bi/IMOBI/IHMX HAIIPAIIOBaHb MisKHAPO/IHOT IOPUANYHOI TPAKTUKN
IIPU MiJNMCAHHI JBOCTOPOHHIX iHBECTUIIIHHUX YTO/I.
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FUNDAMENTAL PROVISIONS OF INTERNATIONAL BILATERAL
AGREEMENTS ON INVESTMENT PROMOTION AND MUTUAL
PROTECTION

The article examines the essence of the fundamental provisions of international
bilateral agreements on the promotion and mutual protection of investments. Due to
the fact that currently bilateral intergovernmental investment agreements are the
main instrument of normative support of international cooperation of any country,
including Ukraine, the efficiency of the state investment policy ultimately depends
on the professional approach to their preparation, the correct application of international
legal practice. At the same time, the relevance of developing the theoretical basis of
the procedure for concluding international bilateral agreements on the promotion and
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mutual protection of investments is substantiated by the need to create opportunities
for the formation of investment attractiveness and investment rating of the country.

The purpose of the article is to characterize and clarify the legal basis for the
application of safeguards among the norms of bilateral intergovernmental agreements
on the promotion and mutual protection of investments. The research focuses on
relationships that emerge, develop and terminate in connection with the conclusion
of bilateral intergovernmental agreements on the promotion and mutual protection of
investments. The methodological basis of the study was general scientific and special
legal methods of cognition.

As a result of the study, based on the analysis of international legal documents,
national legislative basis for the promotion and protection of foreign investment, is
noted that such a form of normative regulation of international investment activities
as a bilateral agreement on the promotion and mutual protection of investments
should take into account the interests of the country, which is the capital exporter.
This applies to equal treatment and protection of investments, issues of fair, immediate
and adequate compensation in case of nationalization (requisition) of investments,
guarantees of transfer of payments related to investment, etc. It is in the interests of
the recipient country to protect its sovereign right to natural resources, state control
over the movement of investments, avoid political pressure from foreign investors,
comply with investors antitrust, environmental, social and national laws, prevent
economy and the national security of host country from investors, etc. The domestic
practice of securing promotion and protection provisions in separate intergovernmental
investment agreements of Ukraine is analyzed, and their systematization is carried
out. The controversial aspects faced by the contracting parties that require agreement
and compromise solutions for the conclusion of the above international investment
agreements are disclosed.

Keywords: investments, investor, protection of interests, promotion of investments,
bilateral agreement, state guarantees, equal treatment.
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