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LEGAL PRECEDENT AS A SOURCE OF LAW IN EUROPEAN COUNTRIES

Abstract

The purpose of the article is to analyze and rethink the legal force and significance of the
legal precedent for regulating legal relations arising in the field of public and private law, as well as
clarifying its role and place as a source of law at the present stage of development of the legal systems
of European counters, with an emphasis on Romano-Germanic legal family, by analyzing legislation
and researching the views of scientists from different states.

A review of scientific researches on this topic indicates that in different periods the problem of
the legal force of sources of law in general and the place of legal precedent among them, in particular,
have always been in the focus of attention of domestic and foreign scientists. However, considering the
precedent as a source of law, scientists focused on the judicial precedent - judicial law making, as a
result of considering specific cases containing a rule of conduct, that can be extended to other similar
cases, and this fact in its turn led to a certain one-sidedness of the study of the problems of legal
precedent.

Scientific novelty. The theoretical provisions and practical recommendations on using the legal
precedent in countries where it is not recognized as an official source of law have been developed, and
the position on the need to recognize the legal precedent as a source of law in countries of the Romano-
Germanic legal family is substantiated.

The legal precedent was defined by the author as a legal regulation formulated in an act of an
authorized state body in the process of solving a specific legal issue in the absence or uncertainty of
its legislative regulation, which contains a legal principle (stare decisis) that is mandatory for use in
solving similar cases in the future.

Conclusions. The variety of reasons for the emergence of law, forms of its objectification lead to
the conclusion that the list of sources of law cannot be limited only by legislation, and the practical
application of a legal precedent becomes a necessary form of lawmaking, ensures the adaptability of
law to the needs of society and the dynamics of its development.

The need for precedent regulation is based on the dynamism of social life and the needs of the
adaptability of the law. It should be noted that the legal precedent is a general concept, since in
legal activity it is possible to distinguish judicial, administrative and other precedents. That is, «legal
precedent» is a complex concept that contains the result of a decision of a case by a law enforcement
body, which contains a legal principle (stare decisis) that is mandatory for use in solving similar cases
in the future, that is, in fact, it is a kind of model for regulating subsequent similar legal relations.

Now, scientists and practice lawyers are rethinking the meaning of precedent in the legal systems
of the countries of the Romano-Germanic legal family, including in Ukraine, whose doctrine previously
denied the possibility of the existence of legal norms in a different form, except for an official normative
legal act or an authorized provision
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MPABOBUM NPELEJEHT AK JXKEPEJIO IPABA B KPATHAX €BPOITU

AHoTanisa

Memowo cmammi € aHa/i3 ma nepeocmucaeHHs pUuduUYHOI cuau ma 3HaYeHHs Npasosozo npe-
yedeHmy 0451 pe2ya08aHHA NpasosiOHOCUH, WO BUHUKAlOMb y cepi nybaiuHO20 ma npueamHozo
npaea, a makodxic 3’acy8aHHs 1020 poai ma micys sk diicepesia npasa Ha cy4acHoOMy emani po38umky
npasosux cucmeM €8ponelicbKux depxicas, 3 AKYeHmMoM Had POMAHO-2epPMAHCLKIU npasositl cim'i, wis-
XOM aHa.i3y 3akoHodascmea ma 0ocai0xiceHHsl no2/1510i8 HAYKO8YI8 Pi3HUX KPAiH.

024150 Haykosux docaidxceHb 3 daHOi memamuku 3aceiovye, ujo 8 pi3Hi nepiodu nhpobaemamuka
topuduyHoi cuau dxcepesa npasa 8 yisioMy i micysi npasosozo npeyedeHmy ceped HUX, 30KpeMd, 3a8Xc-
du 6ynu y ¢okyci yeazu eimyusHsHUX ma 3apy6incHux syeHux. I[Ipome poszasdarovu npeyedeHm siK
dicepesio npasa, 0CHOBHA y8a2a HAYKOBYAMU AKYeHmMy8a.1acb came Ha cydo8omy npeyedeHmi — cydo-
80i npasomeopuocmi, 8 pesysbmami po3aas10dy KOHKpemHUX cnpas, wo Micmumbs npasu/o nogediH-
KU, MOJce noWupr8amucs Ha iHWi aHa/102ivyHi eunadku, i ye, 8 c8ow yepay, 3yMo8U/10 NegHy 00HO6IY-
Hicmb docaidxceHHs1 npobaeMamuKu npagogozo npeyedeHmy.

Haykoea Ho8u3HaA. Po3pobsieH0 meopemuyHi NOA0HCEHHS ma NpaKmuyHi pekomeHdayii wjodo
ocobausocmell BUKOPUCMAHHA NPpaBo8020 hpeyedeHmy 8 kpaiHax, de 8iH He 8U3HAEMbCS 0PIYilIHUM
docepesiom npasa, o6rpyHmMoe8aHo no3uyio ujo0o HeobXxiOHOCMI BU3HAHHS NPAsosozo hpeyedeHmy
dicepesioM npasa y kKpaiHax poMaHo-eepMaHcbkoi npasosoi cim’i.

IIpasosuii npeyedeHm 6y/10 BU3HAYEHO ABMOPOM K NPABONOJNOHCEHHS CHOPMYIbOBAHE 8 AKMI
YNOBHOBANEHO20 0epHcasHO20 0p2aHy y npoyeci 8UPIWEHHS KOHKPEMHO020 Npagoso20 NUMAHHS 3d
gidcymHocmi abo npu HegusHa4eHocmi tio2o 3aKoHOdas4oi peziameHmayii, sike micmums HPUOUYHUU
npuHyun (stare decisis) 0608’s3ko8ull 041 3acmocy8aHHs npu eupiuwleHHi 00HOpidHUX cnpas &8 mati-
6YMHbOMY.

BucHoeku. Pi3HoMaHImms npuvuH 8UHUKHEHHS npasa, hopm tio2o 06 ckmuesayii npusodsms do
BUCHOBKY, W0 nepeJik dxcepes npasa He Moxce 06Mexcysamucsi miibKu 3akoHodagecmeom, a npak-
MmuyHe 3aCmMocy8aHHs Npagosozo hpeyedeHmy cmae Heo6XidHow opMmoro hpagomeopyocmi, ujo 3a-
6e3neyye adanmusHicms npasa do nompeb cycniibemea ma OUHAMIKU 1020 pO3BUMKY.

Heob6xidHicmb npeyedeHmMHO020 pe2yat08aHHs 6a3yeMbCsl HA QUHAMIYHOCMI CYCNi/bHO20 dHcum-
msi ma nompe6 y adanmusHocmi npasa. Caid 3a3Hauumu, ujo npagoguli npeyedeHm € podo8uUM No-
HSIMMSM, OCKI/IbKU 8 HpUJdUYHIl JissAbHOCMI MOXCHA 8UOKpeMarnsamu cydogi, adMiHicmpamueHi
ma iHwi npeyedenmu. To6mo «npaeosutl npeyedeHm» — ye KOMNJAEKCHE NOHAIMMS, W0 03HAYdE pe-
3y1bmam eupiwleHHs chpasu npago3acmoco8YUM OP2AHOM, AKUU Mmicmums OpuduYHULl NPpUHYUN
(stare decisis) 0608’s3ko8ull 0151 3acmocyg8aHHs1 npu gupiwleHHi 00HOPIOHUX cnpag 8 MaliGymHboMY,
mo6mo paKkmu4HoO € CBOEPIOHUM 3PA3KOM 01 pecyaA8aHHS HACMYNHUX AHA/102[4YHUX NPABO8IOHO-
CUH.

HuHi, HaykosysiMu ma npakmukamu ei06y8aembvbcsi hepeoCMUCAEHHS 3HAYEHHS] npeyedeHmy 8
npasosux cucmemax KpaiH poMaHo-2epMaHcbkoi npasoegoi cim’i, 8 momy yucai i 8 Ykpaini, dokmpuHa
SAKUX paHiwe 3anepeyysand camy MoxcAu8icms iCHY8AHHA Npasosux HOpM 8 iHwill popmi, kpim odhi-
YiliH020 HOpMaAMUBHO20 NPABOB8020 aKMa abo CaHKYIOHOBAHO20 NO/JA0NHCEHHSL.

Knatouoei caoea: dicepesio npasa, npasosuii npeyedeHm, npaso, pUIU4YHA cu/d, Npasosa cim's.
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Formulation of the problem. Modern
political, economic and social integration
processes in the world cause tendencies of
rapprochement of legal families, therefore, the
issue of the legal force of various sources of law
in modern conditions, clarification of the role
and place of the legal precedent among them
require a corresponding comprehensive study.

Basically, scientists considered precedent
as a legal phenomenon inherent only to those
countries whose legal systems developed under
the influence of English law within the Anglo-
Saxon legal family, while ignoring the actual
existence of a legal precedent as a source of law
in other legal systems of the world, where it was
de jure not recognized source of law from the
state, but de facto applied.

Analysis of recent research and
publications. The problem of including a
precedent in the system of sources of law in the
countries of the Romano-Germanic (continental)
legal family is not new; discussions on this
topic have been going on for a number of years,
both among domestic and foreign scientists. In
particular, E.]Jenks, R. Walker, ]J. Baker, B. Cardo-
zo and others made a significant contribution
to the development of this issue. Among the
domestic scientists deserve special attention the
works of T. Andrusyaka, L. Luts, N. Onishchenko,
N. Parkhomenko, P. Rabinovich, S. Shevchuk.

However, in connection with the ever-
increasing dynamics of social relations in our
time, the constant convergence of legal families,
the strengthening of the position of the legal
precedent among other sources of law in the
countries of the continental legal family, there
is a need to rethink traditional legal structures
and clarify the role and place of precedent in the
countries of the Romano-Germanic legal family
in general and the legal system of Ukraine in
particular.

The purpose of the article is to analyze
the legal force and significance of the legal
precedent for the regulation of legal relations
arising in the field of public and private law,
as well as clarify its role and place as a source
of law at the present stage of development of
the legal systems of European states, with an
emphasis on the Romano-Germanic legal family,
by analyzing legislation and researching the
views of scientists from different countries.

In addition, the historical aspects of the
entry of the precedent into a source of law

require research, which will make it possible to
establish importance and necessity of the legal
precedent for legal systems, where it is not yet
de-jure recognized, although de-facto used.

Presentation of the main material. Now
there is a rethinking of the importance of the
role of precedent as a source of law in the
legal systems of the countries of the Romano-
Germanic legal family, the doctrine of which
previously denied the very possibility of the
existence of legal norms in a different form
other than an official normative legal act or an
authorized norm.

The well-known scientist G. Demchenko,
considering the issue of the legal force of the
precedent, noted that the possibilities of law
making of the courts are at first very wide, but
their strength is determined by the legality of
the earlier decision [1, p. 167].

Integration processes in the world cause
a tendency for legal families to converge, in
connection with which in the countries of
«common law» there is a tendency for the
role of legislation to grow, in the formation of
continental law the role of judges is increasing,
who develop and supplement the norms of
written law.

Benjamin Cardoso at the beginning
of the 20™ century noted the fact that the
analogy between the function of the judge and
the function of the legislator can be drawn
everywhere: while the legislator establishes the
general regulation of an abstract situation, the
judge bases his decision on the conditions of a
specific life situation [2, p. 119].

It should be noted that England is
traditionally considered the birthplace of
precedent. The law of this country is associated
with the formation of the principle of stare
decisis (the initial words of the Latin expression
stare decisis et not quetta movera - «to stand
on the decision and not violate the established
order»), which testifies, on the one hand, to
the recognition of the precedent by the state
as sources of law and, on the other hand,
it determines the mandatory nature of the
principle underlying the decision, and thus
gives it the character of a generally binding
rule of conduct. In the scientific literature it is
noted that in England the common law begins
the process of its formation after the Norman
conquest, although there is no unanimity among
scientists in this [3, p. 162; 4, p. 13; 5, p. 259].
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Determining the place of precedent among
the sources of law in countries of civil law, it
should be noted that the Romano-Germanic
legal family includes countries in which formal
(positive) law developed on the basis of Roman
law. In this system, abstract norms of law come
to the fore as norms of social behaviour that
meet the requirements of justice and morality.
The civil law system is a closed system in which
the rule of law is established by the legislature.
The dominant role is played by the law, and the
traditional sources of law are the normative
legal act and the normative treaty, although
this statement at the present stage is no longer
indisputable.

However, modern transformations both
in public life and in the legal field, associated
with rapprochement and assimilation, today
create the prerequisites for studying the
strengthening of the role of legal precedent in
the system of sources of law [6, p.402]. In turn,
this can explain the fact that among scientists
in countries of the continental legal system, the
source of law is increasingly understood as the
material, spiritual and cultural conditions of
society; and the way of expressing political will
in the form of generally binding rules of conduct
and materials through which the law is learned;
and the contribution of internal and external law
to the creation of any legal system [7, p. 14].

Thus, in modern conditions, the law in the
countries of the Romano-Germanic legal family
consists not only of legal norms formulated
by the legislator, but also includes their
interpretation by authorized bodies, since the
legislator, for objective reasons, is not able to
foresee all the realities of law enforcement. This
pushes bodies capable of a prompt response
(courts, executive bodies) to the adoption of
legal provisions that fill in the gaps in the legal
regulation of public relations. At the same time,
the prescription acquires a precedent nature,
due not to the judge’s own initiative, by analogy
with the adoption of acts by the legislator, but
arises from specifically existing legal relations.

The universal nature of the precedent
and its certain degree of specificity for the
countries of the Romano-Germanic legal family
is confirmed by numerous historical evidence,
that at different times showed the binding
character of a court decision in a particular case
which was recognized by the states that are not
part of the family of «common law», for example

Germany and France, whose legal systems are
to a certain extent sample for the Romano-
Germanic legal family.

Of course, in civil law there have always
been peculiarities associated with the
boundaries of the precedent, which were
determined by the nature of the political, socio-
economic, cultural and legal environment
formed by statutory law, and although the
term «legal precedent» itself was not used, its
actual existence cannot be denied. This can
be confirmed by the official generalizations
of judicial practice in most countries of the
Romano-Germanic legal family, in particular,
the publication of individual decisions of the
highest courts and generalizations of practice,
similar to the Ukrainian decisions of the Plenum
of the Supreme Court. The specific of these
publications is predominantly official in nature,
although this does not provide precedents
obligatory (only advisory character), while in
common law countries the process of publication
of court reports itself is sometimes semi-official,
however, the generally binding legal precedent
is recognized. Completely private records
have been replaced by modern ones. The most
authoritative records of the decision of the
highest courts, the Law Report, are published
by the Council, legalized in 1870 as the Joint
Council of Judicial Records of England and Wales.
The Law report is not an official publication. In
the USA, Canada, Australia, New Zealand, there
are also official and unofficial series of judicial
reports [8, p. 167].

In this sense, it can be said that the country
of the continent law simply does not have a
publication system necessary to establish
the doctrine of the precedent. However, it is
also possible that the more significant role
of the courts in the selection of material for
publication, on the contrary, is a feature of civil
law, which is reflected in the development of
the precedent. For the formation of the doctrine
of the precedent, a transformation of legal
consciousness must take place, the authority of
the judiciary must grow, and these processes
take a long time, now we can only state that in
continental law there are only prerequisites for
this.

As for the legal system of Ukraine, it
should be noted that due to the fact that it is
experiencing a certain reintegration into the
Romano-Germanic legal family, the legislation
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has been updated, which entailed the accession
to the traditional sources of law for our legal
system - a normative legal act and a normative
agreement, a legal custom. In addition, in recent
years, more and more scientific works have
appeared that broadly interpret the concept
of «source of law», referring to the theoretical
base and practical experience of European legal
systems [9; 10].

Scientists note that in comparison with the
system of socialist law, the role of precedent in
the Romano-Germanic legal system is much
more noticeable; decisions of the highest
courts are gradually acquiring the features and
significance of a precedent [10; 11]. Although
the judicial precedent is not recognized
as a source of law in Ukraine, it plays an
important role. According to jurists, judicial
precedents exist in all countries and differ
only in some peculiarities that depend on the
justice system, the hierarchy of bodies, and
decision-making procedures. The flexible
nature of case law allows it to adapt to various
conditions [1, p. 236].

The modern Ukrainian judiciary,
represented by its higher bodies, actually
contributes to the formation of precedent
practice. So, you can find the ratio decidendi in
the acts of the Constitutional Court of Ukraine
and on this basis refer them to legal precedents.
At the same time, one should not forget about
the fact that the structure of a court decision in
Ukraine differs significantly from similar ones in
countries of «common law» The elements of the
ratio decidendi can be found in the motivation
and resolution parts of the decision of the
Ukrainian court. In the decisions of the plenary
sessions of the highest courts, which are not,
in fact, acts of justice, one should not search
so much for a ratio decidendi, it is necessary to
clearly delineate and highlight those parts of
law enforcement acts that contain certain legal
provisions and those that are auxiliary.

As noted by the Ukrainian scientist
S.Shevchuk, the judicial authorities, when
establishing the content of rights and freedoms
in the process of carrying out legal proceedings,
act as a «positive legislator» if their decisions
should be of generally binding (precedent)
nature [12, p. 33].

After the adoption of the Law of Ukraine on
the Fulfilment of Decisions and Application of
Practice of the European Court of Human Rights,

in Art.17 of which it is stipulated that the
courts apply the Convention for the Protection
of Human Rights and Fundamental Freedoms
and the practice of the Court as a source of law
when considering cases, the situation regarding
the recognition of a precedent as a source of
law in Ukraine began to change [13]. As noted
by S. Pogrebnyak, with the adoption of this law,
«the practice of the European Court, that is
case law, is officially recognized as the source of
Ukrainian law. Besides, recently, in connection
with the development of their legal positions
by the Constitutional Court of Ukraine and the
higher courts of general jurisdiction, the concept
of the precedent interpretation is becoming
increasingly relevant for Ukraine» [14, p. 56].

However, the lack of a clear position
regarding the recognition of a legal precedent
as a source of law may cause difficulties in law
enforcement, if the position of the European
Court of Human Rights and the Ukrainian
legislator in the context of the regulation
of a certain type of legal relationship will
differ [15-19].

Of course, it is still too early to stress on the
recognition of a precedent as a typical source of
law for the countries of the Romano-Germanic
legal family in general and, in particular, in
Ukraine, but it may well be attributed to atypical
(non-traditional) sources of law. It is important
to bear in mind that the indicative decisions of
the European Court of Human Rights have long
been recognized and called precedents, the legal
force of which is currently not clearly defined,
but they significantly affect the development
of the national law of European states; and
the members of the Council of Europe are
constantly adjusting their legislation, judicial
and administrative practice under the influence
of these decisions.

According to S.Shevchuk, the perception
of the Western concept of human rights in
Ukraine will inevitably lead to a more active role
of the judiciary in protecting human rights. In
Western science, it is called «the rule of judges»,
while the wuniversalism of understanding
of the legal nature of human rights and
fundamental freedoms with Western countries -
«transnational judicial communication» or
«judicial globalization», which happens in the
modern world [12, p. 35-36].

Conclusions. The need for precedent
regulation is based on the dynamism of social

10 HaykoBgi 3anucku IHCTUTY Ty 3aKOHOZaBCcTBa BepxoBHoi Pagu Ykpainu

Ne 1/2021



LAW

life and demand for adaptability of law. It should
be noted that the legal precedent is a generic
concept since in legal activity it is possible to
distinguish judicial, administrative, and other
precedents. «Legal precedent» is a complex
concept that denotes the result of a decision
of a case by a law enforcement agency, which
contains a legal principle (stare decisis) that is
mandatory for use in solving similar cases in the
future, that is it is a kind of model for regulating
subsequent similar legal relations.

Now, as noted, there is a rethinking of the
meaning of precedent in the legal systems of
the countries of the Romano-Germanic legal
family, including Ukraine, the doctrine of which
previously denied the possibility of the existence
of legal norms in a different form other than
an official normative legal act or an authorized
provision.

The variety of reasons for the emergence
of law, forms of its objectification lead to the
conclusion that the list of sources of law cannot
be limited only by legislation, and the practical
application of a legal precedent becomes a
necessary form of lawmaking, ensures the
adaptability of law to the needs of society and
the dynamics of its development.
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