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CHELIAJBbHI MPABUJIA KBAJII®IKALIT JISTHb CITIBYYACHUKIB:
AHAJII3 IOCTAHOB IVIEHYMY BEPXOBHOTI'O CYJTY YKPATHH'

CrarTio IpHCBAYEHO aHali3y nocraHoB Ilnenymy BepxoBaoro Cyny Ykpainu, npuiiHs-
TUX Ticis HaOpaHHs YuHHOCTI KpuMinaneHuM kopekcom Ykpainu 2001 p., 110 MICTATH T10-
JIOKEHHS 10710 KBaiikaiii TisiHb CIIBYYaCHHUKIB y pa3i BUNHEHHS HE3aKiHUCHOTO 3JI0YHHY,
3JI04MHY 31 CHEIiaJbHUM Cy0’ €KTOM, €KCILIECYy BUKOHABIIS, HEBAJIOTO JIISIHHS OpraHi3aropa,
niadyproBada Ta MoCOOHMKa, T0OPOBLIBLHOI BIIMOBH CHIBYyYaCHHKIB TOIIO. BucioBieHo mpo-
NO3ULi] IO/10 BJOCKOHAIEHHS CYI0BOI IPAaKTUKU KBaidikalii AisHb CIIBYYaCHUKIB y HaBe-
JICHUX BHIIAIKAX.

Knruogi cnosa: keéanighixayis 3104uny, CnigyuacHUKU 3104UHY, HE3AKIHUEeHUL 30YUH, 310~
YUH 31 CneYianbHUM cy0 '€EKMoM, eKcyec BUKOHABYS, Hegoale OIIHHS OpeaHizamopd, niooypio-
6aua ma nocooHuKa, 00OPosiNbHa 8i0M08a cnigyuacnuxie, nocmanosu Ilnenymy Bepxoenozo
Cyoy Vkpainu.

Cratbs OCBsIICHA aHANMU3y TocTaHoBieHni [Inenyma BepxoBroro Cyna YkpauHsl, IpH-
HSTBIX TTOCJE BCTYIUICHUS B CHITy YTONOBHOTO Kojekca Ykpauubl 2001 I, KOTOpbIE comepikar
TOJIOXKEHUSI O KBATM()HKALUK JCSIHUI COYYaCTHHKOB B CIIy4ae COBEPILCHHS HEOKOHUCHHOTO
MPECTYIUICHHS, MPECTYIUICHHS CO CIICHHAIBHBIM CYOBCKTOM, KCIIECCa MCIIOMHUTEIS, HEY/IaB-
LIETOCst ICSTHUSI OPraHU3aTopa, MOCTPEKATeN s i OCOOHHUKA, T0OPOBOJIBFHOIO OTKA3a COy4acT-
HHUKOB U JIPYroro. BhICKa3zaHbl MPETIOKEHHS MO YCOBEPIICHCTBOBAHUIO CyNeOHONW MPAKTHKU
KBATH(DUKAIMHU JISTHUI COyYaCTHUKOB B YKa3aHHBIX CITYYasX.

Knrouesvie cnosa: keanudurayusi npecmyniieHus, COy4acmHuuKy npecmynieHus, HeoKOH-
UeHHOe npecmynieHue, npecnyniieHie co CReYUaLbHbIM CYyObeKMoM, IKCYece UCNOTHUMEIS,
Heyoasuieecs OesiHie Opeanu3amopa, nooCcmpeKamens u noCoOHUKA, 00OPOBOTIbHbIL OMKA3
coyuacmruxos, nocmanogienus [lnenyma Bepxosrnozo Cyoa VipauHoi.

This article is devoted to the analysis of the decisions of Plenum of Ukraine Supreme
Court, accepted after an entry by virtue of Criminal Code of Ukraine 2001, that contain
positions about qualification of acts of accomplices in case of an unconsummated criminal
offense, crime with a special criminal offender, excessive act, abortive action of the
organizer, abettor and accessory, voluntary renunciation of accomplices and etc. Outspoken
suggestion on the improvement of judicial practice of qualification of acts of accomplices
in the given cases.

Key words: qualification of a crime, accomplices, unconsummated criminal offense, crime
with a special criminal offender, excessive act, abortive action of the organizer, abettor and
accessory, renunciation of accomplices, decisions of Plenum of Ukraine Supreme Court.

Beryn. ITig uac kBamidikaliii 31091HIB, BUMHEHUX Y CITIBYYacCTi, HA MPAKTUI[I BAHUKAE HU3KA CKIIAJI-
HHX [IMTaHb, OB S3aHUX 13 NEBHUMH OCOOJIMBOCTSIMU BUYNHEHHS 3JI0YMHY CITUTBHUMH 3yCHIUISIMHU CITiByYac-
HI/IKiB, 30KpEMa TaKUX: MC)Ki CTaBJICHHA Y BUHY Cl'liBy‘{aCHI/IKaM 3JIOCYUHY, BUMHEHOI'0 BHKOHABLEM; Bpa-
XyBaHHSI O3HAK, SIKi XapaKTepH3yIoTh 0CO0y OKPEMOro CITiBy4YacHHMKa; BUMHEHHS B CIIBYYACTi 3JI0YHHY 31

13 nukiy crarei, MPUCBAYEHUX 0COOIUBOCTAM KBasi(iKallil 37I04MHIB, BUNHEHHX Y CIIIByYacTi.
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crieniaibHUM Ccy0’€KTOM; HEBJalle JisiHHS OpraHizaropa, mij0dyproBada Ta MOCOOHHUKA; €KCIEC BHKOHABIIS;
JO0OpOBiJIbHA BiIMOBA CITIBYYaCHHUKIB TOILO.

IocranoBka 3aBaaHHs. BBaxaeMo akTyaJbHUAM 1 TOUUTBHHEM SIK 13 TCOPETHIHOT, TaK 1 3 MPaKTHIHOL
TOYOK 30py JociikeHHs nocraHoB [Inenymy Bepxosroro Cyny Ykpaiuu (nani — [IBCY), npuitHATHX mics
HaOpaHHs ynHHOCTI KpuminanbauM kozpekcom Ykpainu (mani — KKY) 2001 p., mono BHUpilICHHS MUTaHb
kBauTi(ikawii 1isSHb CNiBY4aCHUKIB Y HaBEJCHUX BUIIAJIKaX.

Pesyabratn pociixenns. Kpuminansuuii xogexe Ykpainu 2001 p. nmepenbadae icTOTHI 3MiHU B
peraMeHTamil IHCTUTYTY CHIBY9acTi, y TOMY YHCII i MUTaHb BiIIOBIJAIBHOCTI CIIBYYacHHKIB 3JIOYHHY.
CdopmoBaHa MPOTATOM JACCATHIIITH CyJI0Ba MPAKTHKA MO0 KBai(ikallii TpynoBUX 3JI0YHHIB MEPEOIiHIO-
€TBCSI 3T1THO 3 HOBUMH TonokeHHsAME KKY.

1. BignosigHo a0 4. 3 ct. 29 KKY «o03Haku, 10 XapaKTepu3yrTh 0CO0y OKPEMOro CIiByYacHHMKa
3JI04UHY, CTABJIATHCS B BUHY JIMILIE LIbOMY CIIiBy4acHUKOBI». B a03. 6 1. 17 IToctanosu [IBCY «IIpo cynoBy
IIPAaKTUKY B CIIpaBax IO 3JI0YMHU IPOTH JKUTTS Ta 340pOB’° st 0cobm» Big 7 mororo 2003 p. Ne 2 roBoputbes:
«Cynam ciiji MaTi Ha yBasi, 1110 TP CIiBy4YacTi B yOMBCTBI Taka KBasli(iKyrodya o3HaKa I[bOTO 3JI0UHHY, 5K
BYMHEHHS HOT0 0c00010, 1110 paHillle BYMHWIIA YMHCHE BOMBCTBO, MOBMHHA BPaXOBYBAaTUCS MpH KBasidika-
il i TiJBKK THUX CIIByYaCHHMKIB, SIKUX ISl O3HAKA CTOCYEThCS». Y KPUMIHAIBHO-IIPABOBIH JliTeparypi Ta
CJIiAY0-CYIOBIf MPAKTUL TPAAULIHHUM (3arajJbHOBU3HAHUM) € H1JXiJ, 10 03HAaKa IOBTOPHOCTI (PELUIUBY)
3JI04MHIB Xapakrepusye oco0y BUHHOTO [1, ¢. 671-673; 2, ¢. 162—168]. Came ToMy BHIIa Cy/10Ba iHCTaHIIis,
MIATPUMYIOUH L0 TIO3HUI[iF0, BCTAHOBIIIOE HABEICHE MPAaBHUJIO KBai(iKallii TisHb CIIiByYaCHHUKIB.

2.V cmimgo-cyoBii MpakTuIli i1 9ac KBai(ikarlii istHb CIiByYaCHUKIB BUHHKAE TAKOX MMUTAHHS PO
MeXi CTaBICHHS IM Yy BHHY (DaKTHYHO BUYMHEHOTO BUKOHABIIEM 3JIOYHHY, SIKIO 3a 3MOBH IIPO CHIJIbHE BUMHEH-
Hsl 3JI0YMHHOTO JisHHS He OyJIi KOHKpETH30BaHI 000B’s13k0Bi a00 KBasTipikyroui 03HaKu ioro ckiay. ToOTo sik
kBasi(hiKyBaTH, HapUKIaj, Aii ninOyproBaya, sIKUM CXUIMB 10 IPOTUIIPABHOIO BILIyUYEHHS Uy)KOro MaiiHa, HE
KOHKPETH3YBaBIIH CIOCIO TAKOTO BIUTy4YEHHs], 8 BAKOHABEIb BYMHIB po30iii (cT. 187 KKVY) abo mii minbyprosada,
SIKAH CXHJIUB J10 BOMBCTBA, HE YTOYHHBILH CIIOCOOY HOTr0 BUMHEHHSI, 2 BHKOHABEIIb CKOTB HOTO 3 OCOOIMBOIO JKOP-
crokicTio (1. 4 u. 2 ct. 115 KKY) un crioco6om, HeGe3neuHuM st KUTTS 6ararbox oci6 (1. 5 4. 2 ct. 115 KKY).

Cnig 3a3Ha4nTH, WO BiAnoBigHO 10 4. 3 cT. 29 KKV «o0cTaBuHy, 1110 00TSKYIOTH BiIIOBiAANBHICTS 1
nepenbaveHi B crartsix OcobnuBoi yactuau KKV sik 03HaKkH 31104KHY, 0 BIUTMBAIOTH HA KBaJTi(iKaIliIo JAisTHb
BUKOHABISI, CTABILSITHCSl Y BUHY JIMILE CIIBYYaCHUKY, SIKUI YCBIIOMITIOBAB 1X HasBHICTB». 3TiHO 3 HaBele-
HUM BHUIIA Cy/l0Ba IHCTAHIIIS HaJajla BIAMOBIJHE TIyMaueHHs 3aCTOCYBaHHS OKpeMux monoxenb KKVY. Tak,
y 1. 19 TTocraroru «IIpo cy0BYy MpakTHKY y ciipaBax Mpo xabapHuiTBo» Bif 26 kBiTHs 2002 p. No 5 [IBCY
3a3Havae: «KBaniikyroul 03HaKH, sKi CBiAYaTh MPO MiJABHUIICHY CYCHUIbHY HEOC3MEUHICTh OACPIKAHHS UM
naBaHHS Xxa0apa (BUMaraHHs, BEIMKUN a00 0COOIMBO BEIMKHI po3Mip xabapa, BiANOBiAaibHE YU 0COOINBO
BIJINOBiJJAJIbHE CTAHOBHIIE CIIYKOOBOI 0co0H, siKa HOTo ojepikaja), HaJISKUTh CTABUTH 33 BUHY 1 CIiBydac-
HUKaM, SIKIIO [i 03HAKK OXOTLUTIOBAIHCS TXHIM YMHUCIOMY.

TlinTpuMyroun 3a3Ha4eHUH MiAX11, BBAKAEMO 32 HEOOX1THE YTOUHHUTH, 10 BUPIIICHHS [[LOTO MATaH-
Hs 3QJIKHTh BiJI KOHKPETU3AIil O3HAK CKJIAIy 3JI0YMHY, HA BUMHEHHS SKOTO BijOynacs 3MoBa. Tak, sKIIO
CMiBYYaCHUKU TOMOBHIIHCS, HAMPUKIAMI, PO BYNHEHHs BOWBCTBA, KPaJi’KKH, BUMAraHHs, a BHKOHABEIlb
BUMHUB 1€} 3JI0YMH 3a HASBHOCTI KBasIi(hiKyIOUUX O3HAK (HAIIPUKIaA, 0COOIMBA XKOPCTOKICTh, HACHIILCTBO,
HeOe3neuHe /ISt JKUTTS 1 310pOB’ st 0CO0M), TO CTABUTH IM y BHHY IO O3HAKy MOXKHA JIMIIE 32 YMOBH, SKILO
BOHHM 3aBiJIOMO 3HAJIK TIPO 11 HAsIBHICTH, 1 3MOBa BiJ0yJIacsi caMe Ha BYMHCHHS [[LOTO 3JI0YHHY, a00 BOHH 3a
00CTaBMHAMHM CIIPABH YCBIIOMITFOBAIM MOXKITUBICTh HASIBHOCTI TAKOT O3HAKH Ta MPHITYCKAIH BYNHCHHS CaMe
TAKOTO CKJIay 3JI0UHHY.

HasiBHICTb OIHAKOBUX MOTHUBIB 1 I1iJIeH y AiSIHHSX CITIBYYaCHUKIB, SIKIIIO BOHH 3a3Ha4YCHI B AUCIO3HIIT
BIJIIOBIJTHOT HOPMU SIK 00OB’SI3KOBI 4M KBaTi(hiKyIoui O3HaKM NEBHOTO CKJIay 3JI0YHHY, € HEOOXiIHOIO yMO-
BOFO KBauiikamii JisHb CITIBy4aCHHKIB 32 OIHI€IO crarTero (dactiHoo crarti) OcobmmBoi yactuan KKY.
BonHovac y citi140-Cy/1oBii MpakTUIl MOXKIIMBI BUTIAJIKU, KOJIU CITIByYaCHUKH ITiJ1 4aC BUMHCHHS CIIJIBHOTO
3JI04MHY KEPYIOThCS PI3HUMH MOTHBaMH Ta (a00) mepeciiayoTh pi3Hi i,

VY TakoMy pasi MOTHBH, SIKUMH KePyBaBCsI BUKOHABELb, 1 LiJIi, SIKi BiH NepeciliyBaB, BIUIMBAIOTH Ha
kBai(ikalilo AigHb IHIIMX CHIByYaCHUKIB JIMIIE 32 YMOBH, SKIIO BOHU € 000B’13KOBUMHU a00 KBami(ikyio-
guMH (0cOOIHBO KBATi(DIKYIOYMMH) O3HAKAMH CKJIaJTy 3JI0YHHY, SKIIO CIIBYyYaCHHKH KEPYBaIHUCS HUMH ab0
TepeciTiTyBay ix, SKIIO CITIByYaCHUKU X04ya 1 He KepyBaJIUCS HIMH, TIPOTE YCBIIOMITIOBAIH iX HAsIBHICTB.

Mort#HBH it MeTa, SKUMHU KEPYEThCS TaK 3BAaHUH 1HIIMHN CITIBYYaCHUK, SIKIIIO BOHH HE € Hi 000B’3KOBH-
MH, Hi KBaTihiKyro4unMH 03HaKaMM CKJIAJy 3JI0YMHY, BAMHEHOTO BUKOHABLIEM, HE BIUIMBAIOTH Ha KBaidika-




ITumanns kpuminanvHozo npasa ma npovecy

L0 JIISTHHSA Hi LIOTO CHIBYYaCHHKA, Hi IHIIUX YYaCHUKIB CIIUIBHOTO 3JI0YHHY, @ MOXKYTb JIMIIE BPaXOByBaTHCS
ITiJ] 4ac MpHU3HauYEHHS TIOKapaHHs TOMY CIIBY4aCHHUKY, IKHIl HUMH KepPYETbCsl a00 repeciinye, sk 00CTaBUHH,
IO [TOM’SIKIIYIOTh UM OOTSDKYIOTh ITOKapaHHs, a0 K JaHi, 10 XapaKTepU3yIoTh HOro 0cooy.

HageneHwuii miixin BU3HAYAETHCS THM, IO MOTHB 1 METa, SIKMMH KEPYEThCS TaK 3BAHUHN IHUUIL CNIGY-
YACHUK Y CUTYallil, 0 PO3MISAAETHCS, BUCTYNAIOTh Cy0’€KTUBHIUMHU O3HAKAMM HOTO JIisIHHS, TOOTO Xapak-
TEPU3YIOTh HE 3JI0YMH, BANHEHUH Yy CIIBYYACTi, d 30iliCHEHHA 61ACHOI 3104UHHOI poni, Xo4a O y CHIbHOMY
3104MHHOMY JisiHHI. OCh YOMY, Ha Halll MO, O3UIIS BUIIOI CY10BOI iHCTAHIi1 YKpaiHU € J0BOIII CIIip-
Hoto. Tak, BimnoBigHO 10 a03. 6 1. 15 [Toctanosu [IBCY «IIpo cynoBy MpakTUKY B CIpaBax Mpo 3JIOYHHU
MIPOTH KHUTTS Ta 310pOB’st 0codm» Bix 7 moToro 2003 p. Ne 2, SIKII0 3aMOBHHK, SIKHI HE € CITIBBUKOHABIICM
yOUBCTBa, KepYBaBCsl KOPUCIUBHMHU, & BUKOHABEIIb — IHIIUMH MOTHBAMH, JIii 3aMOBHHUKA KBATI(PIKYIOThHCS 32
BIJIMOBIIHOIO YaCTUHOO CT. 27, m. m. 61 11 u. 2 ¢T. 115 KKV.

UMHHOMY KpUMIiHaJbHOMY 3aKOHOJABCTBY BIJAIOBiJIa€ TAKOX IMiAXiJ 100 CTABJICHHS Y BUHY CIIi-
BYYaCHMKaM 3JI04HUHY Takoi kBaiikyrouoi 03HAKH, K PO3MIp CIPUIMHEHOT IIKOJAU Ta KiNbKICTh IOTEPIIINX
0ci0, m0/10 AKUX OYyJI0 BUNHEHO 3JI0YMH y criBydacTi. Tak, 3rijiHo 3 a03. 3 1. 16 ITocranosu [IBCY «IIpo
Cy/IOBY TIPAKTHKY B CITpaBaXx Mpo 3JI0YMHHU MPOTH KHUTTS Ta 3M0POB’st 0coOm» Bij 7 motoro 2003 p. Ne 2, sxiio
YYACHHMKH TPYIH JisUTH Y3TOHKEHO MO0 JEKUILKOX 0Ci0, X0ua KOXKEH i3 HUX 1030aBUB KHUTTS OJJHOTO TIOTEP-
I1J10T0, A1l KOXKHOTO 31 CIIIByYaCHUKIB PO3IIAAAIOTHCS SIK yMUCHE BOMBCTBO JBOX 200 Oinblie 0cid, BANHEHE
3a MonepeHbOI0 3MOBOIO, 1 KBamidikyoTbes 3a . 1. 11 12 9. 2 ct. 115 KKY. B a63. 4 1. 9 [ocranosu [IBCY
«IIpo cynoBy MpakTUKY y CrpaBax Mpo 3JI0YHHH IIPOTH CTAaTeBOI CBOOO/N Ta CTaT€BOi HEJOTOPKAHOCTI 0CO-
6m» Bix 30 TpaBHs 2008 p. No 5 Buina cyoBa iHCTaHIls 3a3Ha4ae: «SIKI0 BUHHI 0COOU JTisiTH Y3TOMKCHO Ta
OJTHOYACHO IIIOJI0 KIJIBKOX MOTEPIUIMX 0Ci0, X0ua KO)KHA 3 HAX Majia Ha METI 1 3rBaJITyBaJia OAHY MOTEPIIiTy
0co0y, [l KOXKHOT 3 TaKUX 0Ci0 HAJIEXKUTh PO3MIISNATH SIK 3TBAITYBaHHS, BANHEHE Irpymoto oci6. Takuil mia-
X1/l Ma€ 3aCTOCOBYBATHCH 1 B pa3i BAMHEHHS y3TOMKEHUX [Iil, HApaBICHUX Ha HACUJIBHUIbKE 3a/0BOJICHHS
CTaTeBOI MPUCTPACTI HEIPUPOIHUM CIIOCOOOM OO0 ACKIITBKOX TOTEPITLTUX 0Ci0».

Iomo craBieHHs y BUHY CIIByYacHHKaM 3JI0YHHY BapTICHOTO PO3MIpY IpeAMeTa 3JI0YMHY Ta PO3-
Mipy (00csry) cnpuunHenoi mkoau [linenym BepxoBroro Cyny YkpaiHu BUpIlIy€E 11€ TUTAHHS JIUIIE 100
HE3aKOHHOTO MiJKYITy Ci1y’)k00BuX 0ci0 (xabapHuirea). Tak, BignoBigHo 10 a03. 3 n. 16 TTocranosu [IBCY
«IIpo cynoBy npakTuky y crpasax Ipo xabapHUITBO» Bix 26 kBitHs 2002 p. Ne 5 po3mip oTpumaHoro rpy-
010 0¢i0 xabapa BU3HAYA€THCS 3arajlbHOI0 BapTiCTIO OTPUMAHUX LIHHOCTE! U nociyr. SIkio xabap oTpu-
MaHO y BEJIMKOMY a00 OCOOJMBO BEJIMKOMY PO3Mipi, KOXKEH 31 CIIIBYYaCHUKIB 3JI0YHMHY, SKOMY TpO 11e OyI1o
BiJIOMO, HECE BIiJMOBIAATBbHICTh 32 OTPUMAaHHS Xabapa 3a TakuX KBaJi(iKyro4uux 0OCTaBHH, HaBITh SIKIIO
PO3Mip OTPUMAHOTO HUM OCOOUCTO HE € BEITUMKUM 200 0COOJIIMBO BEJIIMKUM.

3. BignosigHo 10 4. 4 ct. 29 KKV y pa3i BUNHEHHS] BUKOHABIIEM HE3aKiHUYEHOTO 3JI0YMHY iHIII CITi-
BYYaCHMKU MiJJSraloTh KPUMiHaJbHIN BiANOBIJAIBHOCTI 3a CIIBY4acTh Y He3aKiHUeHOMY 31104uHi. Lle 3aKo-
HOJZIaBUE ITOJIOKEHHS 3HAWIIIO PO3’ICHEHHS B OKPEMHX IOCTAHOBAX BUILOI CYIOBOi 1HCTAHIIIT MO0 KBaJi-
¢ikarii okpeMHUX He3aKiHUeHUX 37104HHIB. Tak, B a03. 8 m. 15 IToctanosu [IBCY «IIpo cynoBy nmpakTHKy B
CIpaBax Mpo 3JI0YMHU MPOTHU XKUTTS Ta 300pOB’ st ocodm» Bia 7 moTtoro 2003 p. Ne 2 3a3HavaeTbes: «Y pasi,
KOJIM BUKOHABEIIb IIOTOJMBCS M030aBUTH MTOTEPITLIIOTO YKUTTSI, aJie 3 MPUYHH, 10 HE 3aJIeXKalli BiJl HOro BOJI,
yMHUCeJ Ha BOMBCTBO JI0 KiHIIS HE JIOBIB, il 3aMOBHHUKA 3aJICKHO BiJl KOHKPETHHX OOCTaBHH CIIPaBU KBaJIi-
(bIKYIOTBCS SIK CMIBYYacTh y TOTYBaHHI JO YMHUCHOTO BOMBCTBA Ha 3aMOBIICHHS UM B 3aMaxy Ha BYMHCHHS
HOro 370unHy». B a63. 2 m. 18 TToctanosu [IBCY «IIpo cymoBy NpakTHKY y CIipaBaX Mpo 3J0UHUHH MIPOTH
BiacHocTi» Bif 6 mucronana 2009 p. Ne 10 roBoputhesi: «SIKIoO MpU 1IbOMY BUHHA 0c00a CXHJIHIIA MIEBHY
oco0y /10 3amMaxy Ha JaBaHHs xa0apa, 11 aii ciaix kBaxidiKyBaTH TakoXk 3a BiAMOBIIHOK YaCTHHOKO CT. 15 Ta
BinoBigHOI0 yacTuHO cT. 369 KKV 3 nocunannsm Ha 4. 4 ct. 27 KKY».

B a63. 2 1. 4 ITocranosu IIBCY «IIpo cynoBy IIpakTUKY B CIIpaBax IO 3J0UUHU IPOTH KUTTS Ta 3710-
poB’st ocobm» Bix 7 srotoro 2003 p. Ne 2 HaBeieHO: «SIKIIO K BiJIMOBA Majia MIiCIIC BXKE ITICJIsI BUNHECHHS [Tii,
sIKi 0co0a BBaKasia 3a HEOOXiTHE BUKOHATHU JJIS JIOBSJICHHS 3JI0UMHY 0 KiHISI, aje Horo He Oys10 3aKiH4eHO
3 MPUYHH, 110 HE 3aJIe)KaJIM Bij 11 BOJI, NiSTHHS HAIEXKHUTh KBamidikyBaru BiamnosiaHo 10 4. 2 ct. 15 KKV sk
3aKiHYeHU 3aMax Ha 3JI0YHH, IKUH 0co0a Oakasia BUNHUTHY.

4. Ha cporonHi B KpUMiHaJIbHO-IIPABOBIiil JiTepaTypi Ta cymoBil NpakTULi HEMae pPo30iKHOCTEH y
MUTAHHI 111010 MOXKJIMBOCTI CITIBYYaCTi 3arajibHUX 1 CICIiaIbHUX CY0 €KTIB B OJJHOMY 3JIOYMHI. Y 3araiibHiii
yactuHi KKY Hemae okpeMoi HOpMH TIPO CITiBYYacTh Y 3JI0YMHAX 3i creiaabHuM cy0’ekToM. B OcobmuBiii
yactuHi KKY 1ie nutanHs pernaMeHToBaHe JHIIe B PO3IiTi PO BIHCHKOBI 304nHU. Tak, BiAMOBIIHO /10 4. 3
c1. 401 KKV «ocobu, He 3a3HaueHi y Liil CTaTTi, 3a CHiByYacTh y BiiCbKOBHX 3J0UYMHAX MiJJISTal0Th BiNOBI-
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JaJIbHOCTI 32 BiJIIOBITHUMH CTATTSIMU [[LOTO PO3ALLY». Take JOCUTH 3arajibHe 3aKOHOAABUE (OPMYIIIOBAHHS,
Ha aJlb, HE BUpIlIye 0ararbOX MUTaHb BIJMOBIAAIBHOCTI i KBamidikauii 1isHb CHIBy4aCHHUKIB 32 BUMHEH-
HS 3JI0YMHIB 31 criemianbHuM ¢y0’ektoM. OfHAK i3 HeOOXiHICTIO BHPIMICHHS TUTAHHS, O PO3TIISIAETHCS,
MPaKTHKA 3yCTPIYAEThCS TAKOXK ITiJ] Yac 3acTOCyBaHHs iHIIKUX HOpM OcobmuBoi uactuau KKY.

Te, 1110 CMiByYaCHUKOM 3JIOYMHY 31 CHelialbHUM Cy0’€KTOM MOYKE BHCTYIIATH W 3aralibHUl Cy0’€KT,
nocrae, Hanpukiaz, i3 [Tocranosu [IBCY «IIpo cynoBy mpakTHKy y clipaBax Ipo TIEPEBHIICHHS BIaIH ado
CIIy>)KOOBHX ITOBHOBaXKeHb» Bif 26 Tpyans 2003 p. Ne 15, y sikiii 3a3HaueH0: « BUKoHaB1eM (CITiBBUKOHABIIEM)
3JI0YMHY, BIIIOBIIABHICTS 32 skuil nepenbadena ct. 365 KKY, moxe OyTu suie ciryxx6oBa ocoda, <...> op-
raHi3aTopamu, mig0yproBaYaMu, MOCOOHUKAMHE MEPEBUIIICHHS BIagu a00 CITy)KOOBHUX MOBHOBaXXCHb MOXYTh
BHM3HABATUCh SIK CIIY>KOOBI, TaK 1 He Ci1y>k00Bi ocobu. Jlii TakuX CIiBy4acHHUKIB MOTPiOHO KBalipiKyBaTu 3a
BIJIMIOBIIHUMH YacTUHAMHU CT. cT. 27 Ta 365 KKV» (a63. 1 ta 3 n. 3). Cxoxuii mijxin 3akpiruieHo i y [Tocra-
HoBi [IBCY Bix 26 kBitHs 2002 p. Ne 5 «IIpo cynoBy npakTUKy Yy cIpaBax Ipo XabapHULTBOY, 3TiqHO 3 1I. 11
sikoi Aii ocobu, sika crpusiia y BUMHEHHI 3J04MHY TOMY, XTO JaB ud OTpUMaB Xabap, abo oprasizysaia Lei
37109HH, a00 TiI0ypHIIa 10 HOT0 BUMHEHHS, HAJIC)KUTh KBaTi()iKyBaTH sIK CIiBy4YacTh y JIaBaHHI YU OTPUMaHHI
xabapa.

Cnijt 3a3HaYMTH, IO OCKIIBKH 3aKOHO/ABEIb HE KOHKPETH3Y€E O3HAKHU CIICI[IAIbHOTO CY0’ €KTa 371041~
HY, LIJIKOM MOXKHA NIPUITYCTUTH, 1[0 BOHH XapaKTePU3yIOTh a00 CyCHiIbHY HEOE3MEeUHICTh 371041HY, a00 He-
0e3MeyHicTb 0COOU BUKOHABLL, a00 Te i iHIIe 0qHOYacHO. be3yMOBHO, SKIIO 03HAKY CIIELIaIbHOIO Cy0’ €KTa
BOJIHOYAC € i 000B’I3KOBUMH O3HAKAMH CKJIaJTy 3JI0YMHY, TO BOHH MAalOTh BpaXxOBYBaTUCS i 1MiJ 4ac KBaidi-
Kallii JisIHHS CIIBYYaCHHKA, IKUH YCBIJIOMIIIOE iX HasBHICTH. [IpoTe 11e MpaBHIIO MOIINPIOETHCS JIUIIE Ha Ti
BMITQ/IKH, KOJIM O3HAKH CIICI[IAJIbHOTO Cy0’€KTa XapaKTepHU3yTh HEOE3MEUHICTh 3JI0YMHY, BUCTYIAKOYH MTPH
I[OMY OJIHOYaCHO OCHOBHHMMH a00 KBali(piKyrOuMMH O3HaKaM¥ CkJay. Hanpukian, nigOyproBad CXUsie 10
OpUHATTS OpONo3uLii, 0OIsIHKY a00 OTPUMAHHS HENPABOMIPHOI BUTOAU CIIyK00By 0coOy (4. 4 cT. 27, u.
1 cr. 368 KKY), ciyx00By 0co0y, sika 3aiiMae BianosiganbHe (4. 4 cT. 27, 4. 4 cT. 368 KKVY) uu ocobmuso
BianoBiganeHe (4. 4 cT. 27, 4. 5 c¢1. 368 KKY) cranoBuiie. Y Cy0Biil MPAaKTHUI[ TaKe MOJOKCHHS 3HAKUIIIO
BinoOpaxenHs B [Tocranosi [IBCY Bix 26 kBitHs 2002 p. Ne 5 «IIpo cymoBy npakTHKy y cripaBax mpo xadap-
HUIITBOY, 3T1JHO 3 11. 19 sikoi KBai(iKyrodi 03HaAKH, SIKi CBIIYaTh MPO MiIBUIICHY CYCHIbHY HeOe3MeuHICTh
OTpPUMAaHHS 4YM JlaBaHHs Xxa0apa (BUMaraHHsi, BEJIMKUI a00 0COOIMBO BEIMKHIA po3Mip Xxadapa, BiANOBiAab-
HE 4M 0COOJIMBO BiJIOBIJaJIbHE CTAHOBHUIIE CIIY>KO0BOT 0co0H, sika HOro oTpumalia), HaJIe)KUTh CTABUTH 3a
BUHY § CIiBy4aCHUKaM, SIKIIO i O3HAKH OXOTUTIOBAIIICS IXHIM YMHCIIOM.

Pazom i3 THM y JesIKMX BHNAKax 0O3HAKHU CIIENialbHOTO Cy0’€KTa XapaKTepH3yIOTh JIHIIE i BUKIIIOU-
HO 0c00y BHKOHABIIS, BUCTYIIAI0OUH BOJHOYAC 000B’SI3KOBOIO YMOBOIO 3aCTOCYBAaHHS KOHKPETHOT KpUMIHAb-
HO-TIpaBOBOT HOpMU. Taka cuTyallis Mae Miclie, KOJIM OJHIEI0 3 MijcTaB KpUMiHami3auii TisHHS € 0COOuUCTI,
BUKJIIOYHO 1HIUBiNyalbHi SIKOCTI Cy0’€KTa 3JI04MHY (HAIpHKIAJ, 0COOIUBOCTI (hi3i0N0riuHOIO CTaHy BU-
KOHABISl Y BHIAJKaX, nependadenux ctr. ct. 116, 117 KKY Tomo). Hanpukian, o0cTaBuHa, sika € mijacTa-
BOIO IS BIZITHECEHHS BOMBCTBA MaTip 10 CBOET HOBOHapo pkeHOT nuTuHu (cT. 117 KKY) o ckiais 31m04rHiB
i3 oM’ SIKIIYFOYMMH O3HaKaMH (NPUBIICHOBAHUX CKIIAIB), HA HAIl TIODNIS[, CTOCYEThCS JIMIIE OCOOUCUX
eracmugocmetl cyd’'€kma 1OTO 3JI04MHY, TOMY BOHA HE MOXE MOIINPIOBATHUCS Ha 1HIIMX YYACHUKIB 37I0YHHY.
V¥ 3B’43Ky 13 UM, HanpHUKIak, Il nigdyproBaya B TakoMy pasi ciij kBanidikysaru 3a u. 4 ct. 27, . . 2, 12
4. 2 cr. 115 KKV (3a BiICYTHOCTI 1HIIUX KBaIi(piKyIOUUX O3HAK).

BBakaeMo, 1110 BKa3zaHa KBasiQikailis [IJIKOM BUIIPAB/IaHa, OCKIJIbKH 3aKOHO/IABEIb TIOM SKIITYE BijI-
MOBIIAIBHICTH MaTepi 38 YMHCHE BOMBCTBO CBO€T HOBOHAPOHKEHOI IMTHHHU 3 OISy Ha i1 ocoOnuBuii (izio-
JIOTIYHUH CTaH, 00yMOBIICHHI BariTHICTIO i mosoramMu. Came 11ed CTaH 1 BU3HAUae CTBOPEHHS MpHBiIciioBa-
HOTO CKJIaJly 3JIOYMHY U1l MaTepi i/l 4ac BYNHEHHS] YMHCHOTO BOMBCTBA CBOET HOBOHAPOKEHOT AuTuHK. Ha
0011l K 1HIIMX CIiByYaCHHKIB Taki 0OCTaBUHM BIJICYTHI, OTIKe, 1 IOM SIKIIYBaTH iX BiJINOBIJAJIbHICT HEMAE
JKOIHUX IMiCTaB.

OCKIJIBKH MIOJ0 I[FOTO MUTAHHS B HAYKOBIM JIITEpaTypi BUCIOBIIOIOTHCS Pi3HI MO3HIIIT, OaxkaHO Oyio
0 Taki BUMAJKU PO3TIIYMAaUUTH y BiJINIOBIHUX MOCTAHOBAX BHUILOI CY/OBOT IHCTAHIIIT.

JIMCKyCIHUM y HayIlll KpUMIHAJIBHOTO TpaBa 3aJMIIAETHCS TAKOK MHUTAHHS 00 MOXIHUBOCTI
CNIBBUKOHABCTBA B 3JI04YMHAX 31 CIELiaIbHUM Cy0’€KTOM OCi0, sIKi He BOJIOAIIOTh O3HAKAMH TAKOT'O CIIeIliab-
Horo cy0’ekTa [3, c. 230-231; 4, ¢. 566-569]. Ha xaJb, BUIIA Cy0Ba iHCTAHIIIsl HE BUCIOBHIIA CBOET MO3HIIIT
[0J10 1i€T MPOoOIeMH.

5. Anani3 nonoxeHs nocranoB ITnenymy BepxoBHoro Cymy Ykpainu momo kBasidikarii 3mo4n-
HiB, BANHEHUX Y CHiBy4yacTi, BUKJIMKAE HEOOX1JHICTb 3BEPHYTHU yBary i Ha Take TiaymaueHHs. Tak, B a03. 4
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1. 7 ITocranosu [IBCY «IIpo 3acTocyBaHHS cylaMM 3aKOHOJABCTBA IPO BiANOBINAJIBbHICTH 32 BISTHEHHS
HETOBHOJITHIX Y 3JI0YMHHY YU iHIIy aHTUTPOMAJACHKY AisUIbHICTH» Bix 27 nororo 2004 p. Ne 2 roBopuThes:
«SIKIIO HETIOBHOMITHIM B3arajii He poOHMB CIPOOW BUMHHUTHU 3JIOYHMH 1 HE TOTYBaBCS JIO I[OTO, JTOPOCIHIA 3a
HASBHOCTI JIO TOTO MiJICTaB MPUTITYETHCS 70 BIAMOBIIATBHOCTI 32 BTATHEHHS HOTO Y 3JI0YMHHY JiSUTBHICTD i
3a comyeanHs 10 3704UHY, Y BIMHEHHS SKOT0 HaMaraBcsl BTSTHYTH HEITOBHOITHHOTOY.

Bignosiguo 1o 4. 1 ct. 14 KKY rotyBaHHsAM 10 3704UHY €, 30KpeMa, IiIIYyKyBaHHS CIiBy4aCHHUKIB
200 3MOBa Ha BYNHEHHS 37104nHY. OCKUILKH BHIIA Cy/lI0Ba IHCTAHIIIS TOBOPUTb, 110 «HETIOBHOJITHIH B3arai
He poOMB CIIPOOW BUMHUTH 3JI0YHH 1 HE TOTYBaBCs J0 LIEOTO», TO Lie 0O3HAYaE, 10 3MOBa HEe BiOymacs i 3y-
CHJUIS MiAOypIOBaya, CIPSIMOBaHI Ha CXWJISTHHS HEMOBHOJIITHBOTO J0 3JI0YMHY, BHSBHIINCS MapHHUMH. Xoda
KKY i1 He MicTUTh OKpeMOi HOPMH, siIKa BpaXxOByBajia OW Taki CHTYyallil, IpOTe B HayIli KpUMIHAJILHOTO MpaBa
BOHH Ha3MBAIOThCS HEBIAJIHUM Ii0yprOBaHHsM [5, ¢. 156; 6, ¢. 162; 7, ¢. 119]. Cnig 3a3HauuTH, 110 HEB/IAIH-
MU MOXKYTb BUSBUTHUCS He JIMILE JisiHHS MiA0yproBada, a i iSTHHS OpraHi3aTropa Ta I0COOHHKA.

BBaaxkaeMo, 1110 JiSHHS OpraHi3aropa, nig0yproBaya Ta IOCOOHUKA C1iJ] BU3HATU HEBJAIUMU, SKIIO He
OyJI0 TOCSATHYTO 3MOBH Ha CITIIbHE BUIMHEHHS 3I0YHHY, HAITPUKIIA, SIKIIO JISHHS, CIIPSIMOBaHE Ha CXMJISTHHS
J10 3JI0YKMHY, HE BIAJIOCS Y 3B’ S3KY 3 BIAXUICHHSIM (HECTIPHHHSATTSIM ) MOTCHIIHHUM CIiBy4aCHUKOM TPOTIO3H-
i BUNHHUTH 3JI0YMH 200 B3SATH y4acTh y HOrO BUMHEHHI. 32 HEBJIAJIOTO MiI0ypIOBaHHS, TOCOOHUIITBA Ta HE-
BJIAJIOTO JIiSTHHS OpraHizaropa kBajidikaris iX AisHb, Ha HaIll IOV, BiOyBa€ThCS 32 TAKUMH HPAGUIAMU.

a) KO CNIBY4acTb € 000B’A3K0BOIO 200 KBaJIi(hiKyIOUOI0 03HAKOIO CKIIay 3JI0UUHY, TO HEOOX1IHICTh
kBasidikarii HeBIAIUX isIHb CITIByYaCHUKIB 3 ypaxXyBaHHSM I[i€i 0OCTaBUHU MOSCHIOETHCS KOHCTPYKIIIEO
€aMoT0 CKJIAJTy 3JI0YMHY, IPO BUYNHEHHS SIKOTO BOHM Hamaraiucs JoMoBuTHcs. Hampukinan, Hepaie minoy-
prOBaHHS 10 Kpaaixku Tpeda kBamidikyBaru 3a 4. 1 ct. 14, 4. 2 ct. 185 KKV (3a BificyTHOCTI iHIIKUX KBaJIi-
GbikyIounx 03HaK);

0) SIKILIO BUMHEHHS 3JI0YMHY B CIIIBY4acTi HE € Hi 000B’ I3KOBOO, Hi KBaNIi(DiKyIOUOI 03HAKOIO CKIIA1y
37I04YHHY, TO HeBJIaJe JisIHHS CIiByJacCHUKA ITiJUTATae KBami(iKarlii JIumre 3a ToTyBaHHs [0 37I04YHHY, ITepeaoa-
YEHOTO BIAMOBIIHON cTaTTeto (yacTuHO ctarti) OcobmuBoi uactunu KKY. Hanpukian, Hepnasie min0ypro-
BaHHSI /10 HE3aKOHHOTO TIPOBE/ICHHS abopTy Mae kBajidikyBarucs 3a 4. 1 ct. 14, ct. 134 KKY.

ITpu npomy B Oyab-SKOMY BUIIAIKy HOCHJIAHHS HA BinnoBiaHy dacTtuny cT. 27 KKV, ska nependauae
BU/IM CHIBYYaCHHKIB Ta ONHUCYE X JisHHS, €, HA HAUI OIS, HEAOIUIBHUM, OCKUIBKU POJIb KOHKPETHOTO
CIiBy4YacHHKa HE BJajacs, a TOMy i He Oysia BUKOHaHa.

BBaxkaemo, 1110 npaBuiia KBati(hikarii mij1 yac HeBIaioro mig0yproBaHHs, TOCOOHHIITBA Ta HEBAIOTO
JISTHHSL OpraHizaropa noTpeOyrTh CyI0BOT0 PO3’ICHEHHS Y BIAMOBIIHUX ocTaHoBax [nenymy BepxoBHOTro
Cyny YkpaiHu 3 METOIO0 CTAaHOBIICHHS €THOCTI CY/IOBOT IPAKTHKH.

6. Buxin 3a Mexi HaMipy CHiBY4YacCHMKIB, BICTYI BiJ 3roau, IO BixOysiacs MiX HUMH, Y Teopii
KPUMIHAJBHOTO MpaBa IMEHYEThCS €KCIIeCOM (BiJ JIaT. excessus — BHXil, Biactyn [8, c. 412], BiaxuieHHs
[9, c. 591]). Takuii yMUCHHI BUXiJ CIIByYaCHUKA 32 MEXIi JOMOBJIEHOCTi, TOOTO BUMHEHHS 3JIOYHHY, KU
HE OXOIUTIOBABCS Hi MPSMHUM, Hi HABITh HEMPSMHM YMHUCIIOM CITiBy4aCHHUKIB, Ma€ 3HAYCHHS JUTs KBamidikarii
JUSTHHS BCIX YYaCHUKIB CIUJILHOTO BYNHEHHS 37I0UHHY.

BinnosigHo 1o 4. 5 cr. 29 KKY cniBy4acHUKH He MiJUIAral0Th KPUMIHAIBHIA BIAMOBIIAIBHOCTI 32
NSTHHS, BYMHEHE BUKOHABIIEM, SIKIIIO BOHO HE OXOILTIOBAJIOCA 1X yMHCIoM. Ha 1ie 3Beprae yBary Takox BUIIa
cynoBa incranuis. Tak, B a63. 2 1. 3 ITocranosu IIBCY «IIpo cynoBy NpakTUKy B CIIpaBax Ipo 3J0YUHU IPO-
TH KUTTS Ta 3710poB’st 0codm» Bia 7 mortoro 2003 p. Ne 2 3a3naueHo: «I[Ipu ekciieci BUKOHABIISL, TOOTO KOJIH
OJTVH 31 CIIBYYaCHHKIB BUIIIIOB 32 MEK1 JOMOBJICHOCTI I[O/I0 OOCSTY 3JIOYMHHUX /i 1 BAMHUB OUIBIII TSKKHIA
200 1HIIMH 3710YMH (HANPUKIIA]], IPU JIOMOBJICHOCTI 3alI0/IiITH MOTEPITIIOMY TIJIECHI YIIKOKCHHS 11030aBHB
WOTO0 KUTTS), 3a I 3JI0YMH MOBHHEH BiJIIIOBIIATH JIMIIIE HOTO BHKOHABEIlb, & IHII 0COOM — 3a 3JI0YMHH,
BUMHEH] HUMH B MEXKax JOMOBJIEHOCTI». BinmosijgHo 10 a063. 7 n. 15 3a3nauenoi nocranosu I1BCY, skiio
3aMOBHHK JIOPYYHUB 3aMOISTH TOTEPIIIIOMY TUIECHI YIIKOIDKEHHSI, 8 BHKOHABEIh YMUCHO BOUB HOTO, 3aMOB-
HHUK HECE BiJIMOBIIAJIbHICTh 3a CIIBYYacTh Y TOMY 3JI0YHHI, SIKMil BiH OpraHi3yBaB Y IO BUMHCHHS SIKOTO
CXMJIMB BUKOHABIIS, & OCTAHHIHN — 32 TOW 3JI0YMH, KU BiH pakTH4YHO BUMHKB. CX0Ka MMO3UIIisl OKpecieHa i y
1. 12 INocranosu [IBCY «IIpo cynoBy NpakTHKY y cIpaBax Mpo XyJirancTso» Bix 22 rpyans 2006 p. Ne 10.

Cnij 3a3Ha4YMTH, 10 HABEJCHI BUIIOIO CYIOBOIO 1HCTAHLI€I0 PO3’ICHEHHS 1OAO BiINOBINAIbHOCTI
CIIBYYaCHHKIB 3JI0YMHY B pa3i eKclieCy BUKOHABIIS BiNNOBiIAIOTh 4. 5 ¢T. 29 KKY. BogHovac nmutaHHs KBai-
(ikarii qisiHb TaKUX CIIByYacHUKIB (haKTHUHO B sk0/HIH nmocTanoBi [IBCY 4iTko He BupilieHi. Y OiIbIIOCTI
3 HHX 3a3HAYa€ThCS, 110 1HIII CMiByYaCHUKW MOBWHHI BIJIIMOBIJATH «3a 3JI0YMHHU, BYMHEHI HUMH B MEXax
noMoBieHocT». Jlume B a63. 3 m. 24 IMocranosu [IBCY «IIpo cynoBy NpakTUKy y CIpaBax Mpo 3JI0YHHU
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IPOTH BiIacHOCTI» Big 6 nucronana 2009 p. Ne 10 € nocuianHs Ha KBaulidikalilo JisiHb CHIByYacHUKIB y pasi
€KCLIECY BUKOHABIIA, a caMe: «SIKio rpyna ocid 3a nomnepeHbor 3MOBOI0 Majla HaMip BUMHUTH KPaJKKy YU
rpabix, a OfMH 3 11 yYaCHUKIB 3aCTOCYBaB a00 MOTPOKYBaB 3aCTOCYBAHHIM HACHIILCTBA, HEOE3IIETHOTO TS
JKUTTS YM 37I0POB’S TIOTEPIIJIOTO, TO il I[LOTO YYaCHUKA HAJICKHTh KBaTi(iKyBaTH sIK po30iil, a mil iHIINX
0ci0 — BIJINOBIHO, SIK KPAJIKKy YU Tpadik 32 yMOBH, 110 BOHU 0€3MOCEPEIHBO HE CIPHSLIIN 3aCTOCYBAHHIO
HacWILCTBA a00 HE CKOPHCTAIUCS HUM JUISl 3aBOJIOJIHHS MaiiHOM moTepiiioro». Boxgnouac ITnenym Bepxos-
Horo Cyny YkpaiHu y cBoeMy po3’ICHEHHI 0710 KBaiikarlii 1isHb IHIINX CIIByYaCHUKIB HE 3BEPHYB yBary
Ha MOXJIMBICTh BINHCHHS HUMH HE3aKiHYCHOTO 3JI0YHHY, IIJ0 TIOBUHHO OyTH BiITBOpEHE y KBai(iKarii.

BBaxaemo, 110 MUTaHHS BiJMOBIJAIBHOCTI CIIBYYaCHHUKIB Ta KBamidikallii ix IisHb y pasi ekc-
11ecy BUKOHABIIS JIOIJIBHO BUPIIIYBATH 3 YpaxXyBaHHIM 3MICTy Ta CIPSIMOBAHOCTI iX yMHCIY 32 TAKUMHU
IpaBUIAMHU:

1) criiBy4acHUKH HE MiJUIAraloTh KpUMiHAJIBHIH BIAMOBIANBHOCTI 32 JiSTHHS, BANHEHE BUKOHABIIEM,
SIKILIO BOHO HE OXOILTIOBAJIOCS IX YMUCIIOM;

2) BUKOHABEIIb IiJUIArae KPUMiHAJIBHIH BiIIOBIAILHOCTI 32 (DAKTHYHO BUMHCHUI HUM 3JI0YHH (3J10-
YHHM) y CHiBydYacTi Ta (a00) 01H00c0060B0. OcTaHHE BUPIIIYETHCS 3aJI€KHO BiJl TOTO, HA J0IATOK UM 3aMiCTh
00yMOBJIEHOT'0 3JI0YMHY BUKOHABELlb BAMHIB HOBE 3JI0YMHHE TiSTHHS;

3) Mexi CTaBJICHHS Y BUHY CIIBYYaCHHUKY TOTO AiSIHHS, SIKE BUMHUB BUKOHABELlb, BU3HAYAIOTHCS 3710-
YMHOM, IO KU BOHHU JOMOBILUIUCS i 00’ €KTUBHY CTOPOHY SKOroO (IIOBHICTIO 200 4aCTKOBO) 3/1iliCHUB a0
HE 3/{iiCHIB BUKOHABEL[b:

— SIKIIO JIISTHHSI BUKOHABIIS BUXO/UTH 32 MEKi 3MICTY JOMOBJICHOCTI i MICTUTH 11ie X04a O OJIHY O3Ha-
KY, IKa Ma€ KpUMiHAJILHO-TIPABOBE 3HAYCHHSI, TO CITIBY4YaCHHUKH TI1JUISTA0Th BIIMOBIIAJIBLHOCTI 3a CIIBY4acTh
y 3aKiHUEHOMY 3JI0YMHI, AKUil OyB MK HUMH Y3TOJKCHU;

— SIKIIO JiSTHHSA BUKOHABLS HE MICTUTBH Xoua O OfiHi€T 3 O3HAK CKJIaxy 3JI04MHY, NPO SKHH BinOyna-
Cs IOMOBJICHICTb, TO IHIII CIIIByYaCHHUKH IMiJUIATAIOTH BiIIIOBITANIBEHOCTI 3a CIIBYy4YacTb y HE3aKiHICHOMY
3nounHi. [Ipy 11bOMY MUTAHHS PO KBaMi(iKaIio iX JisTHb BUPINIYETHCS 3aJICKHO Bijl TOTO, HA SIKIH cTaii
CIIJIBHOTO BUYMHEHHS 3JI0YMHY YMHCEI BUKOHABIISI 3MiHMBCS HA CKOEHHS 1HIIOTO 37104nHY. Hanmkmnan, skmo
nin0yproBay CXWJIMB BUKOHABIL 0 BANHEHHS KPaADXKKH, a OCTaHHIH y nporeci 11 3aiiCHeHHs 3acTOCYBaB 10
HOTEPIILIOro XapakTepHe A Ipabexxy HaCHIbCTBO, TO AiSHHA NMinOyproBada mijarae kBatidikauii 3a 4. 4
cT. 27,4. 3 ct. 15, 4. 2 ct. 185 KKV (3a BicyTHOCTI iHIINX KBaIi(iKyroUMX O3HAK CKIany 3/104uHy). JIisHHSL
K BUKOHABIISI, Ha HaII IOV, crif kBamiikysary 3a 4. 1 ct. 187 KKV (3a BigcyTHOCTI iHIINX KBamiikyro-
YHX 03HAK). SIKIIO kK Mig0yproBay CXHIIUB 10 KPaJi’KK1, & BAKOHABEIH MTICIIs 3MOBH, 1110 BiZIOy1acs, IpUiTHSB
CaMOCTIiHE pillleHHs] BANHUTHU po30il, TO B IIbOMY BHUITAJIKY JisHHS Mi0yproBaua Mae KBaiiKyBaTucs 3a 4.
4cr. 27,u. 1 ct. 14, 4. 2 ct. 185 KKV (32 BincyTHOCTI iHIIMX KBani(hiKylOUUX O3HAK), AiSHHS K BUKOHABIIA,
Ha Hall oI, caix kanidikyBaru 3a 4. 1 ct. 187 KKV (3a BiicyTHOCTI iHIIKX KBaTihiKyrounX 03HAK LIbOTO
CKJIaJly 3JI04HHY).

7. Bignosiano 10 4. 1 ¢1. 31 KKV B pa3i 100poBiIbHOT BiIMOBH Bi/l BANHEHHS 3JI0YMHY BHKOHABCI[h
(criiBBHKOHABEIIb) HE MIUIsTa€ KPUMIHAIBHIN BiMOBIIAIBHOCTI 32 HASBHOCTI YMOB, nepeadadeHux cT. 17
KKY. V npoMy BUNaaKy iHIII CIiByYaCHUKH MiAJSraloTh KpUMiHAIBHIN BiANOBIAAIBHOCTI 32 TOTYBaHHS 10
TOrO 3J04MHY a00 3aMax Ha TOH 3704YMH, BiJ] BAMHEHHS SIKOTO JOOPOBIIBHO BiIMOBUBCS BUKOHABELb.

HagezneHe 3akoHOJaBu€ MOJI0KEHHS 3HAMIIIO Cyl0BE TUIyMaueHHs B OKPEMUX IIOCTaHOBAX BUILO] Cy-
noBoi iHctanIiil. Tak, B a03. 1 1. 4 TToctanosu [IBCY «IIpo cymnoBy NpakTHKY B CIIpaBax Mpo 3JI0YHHU IPOTH
JKUTTS Ta 370pOB’°st ocoOmy» Bia 7 moTtoro 2003 p. Ne 2 ropoputhest: «Oco0a, sika JOOPOBUIHLHO BIIMOBHIIACH
BiJl YOMBCTBA MMOTEPITIOr0 a0 3amo/IisiHHS IIKOAXW HOTO 310pOB’I0, MiUISrae KpUMiHAIBHINA BiAMOBIAAb-
HOCTI JIMIIE 32 YMOBH, 110 ()aKTHYHO BYMHEHE HEIO JiSIHHS MICTHTBH CKJIaJl 1HIIOTO 3J104MHY. Y 1[bOMY pasi
1HII1 CHiBYYaCHUKHU 3J104MHY BianoBiaHo 10 4. 1 cT. 31 KKY HecyTh BiAnoBiaIbHICTh 32 FOTYBaHHS 1O TOIO
37I04MHY 200 3aMax Ha TOMW 3JI0YMH, BiJl BAMHEHHS SIKOTO TOOPOBITBHO BiIMOBHBCSI BUKOHABEIb». Kpim Toro,
B a03. 3 1. 7 [NocranoBu I[IBCY «IIpo 3acTocyBaHHS CylaMHu 3aKOHOJIABCTBA PO BiAMOBIJAIBHICTD 32 BTAT-
HEHHSI HETIOBHOJIITHIX Y 3JI0YMHHY YH 1HIIY aHTUTPOMAJIChKY IisUTbHICTBY Bijg 27 moTtoro 2004 p. Ne 2 Buiia
CyIoBa iHcTaHLis 3a3Hauyae: «Konu HeMmoBHOMITHIM OOPOBIILHO BiIMOBHBCS BiJl BANHEHHs 3JI0UMHY a00 HE
3aKiHYMB HOT0 (BUMHMB TOTYBaHHS UM 3aMax ), JIOPOCIHI HECE BIAMOBIIAIIBHICTD 32 BTSATHEHHS HETTOBHOIIT-
HBOTO y 3JI0YMHHY JIISUTBHICTS i 3a CIIBYYacTh Y HE3aKiHUCHOMY 3TOYHHI».

V4. u.2ra3cr 31 KKY 3akoHOmaBe1b 3aKpinuB 0COOIUBOCTI JOOPOBIILHOT BiIMOBH OpraHi3aropa,
nig0yproBava i mocoOHMKa Ta KBani(iKaIlito JisTHHS BUKOHABIS B pa3i 10OPOBLIBHOT BiZIMOBH Oy/Ib-KOTO 3i
CMiBYYaCHMKIB. BopHO4YaC y sk0fHiH TocTaHOBI BUIOT Cy10BOT iHCTAHMLIT 1€ MOJIOXKEHHSI HE 3HANIIIO CBOIO




ITumanns kpuminanvHozo npasa ma npovecy

CY[IOBOT'O TUIyMau€HHsI, i Ha HbOT'O HaBiTh He OyJI0 3BEpHEHO yBary CyaiB, Xo4a CJIijl HarajaTu, o el mpunmc
€ HOBEJIOIO JIsl BITUU3HSHOIO 3aKOHOJABCTBA Ta CJILAYO-CY10BOI IPAKTUKY.

BucnoBku. Anaiis nocranos [Inenymy Bepxosroro Cymy Ykpainu 1a€ MOXKIIHBICTb 3pOOHUTH BUCHO-
BOK, 1[I0 BOHU MICTSTb JCSKI HEIOJIKH TIIyMaueHHsI 3aCTOCYyBaHHs okpeMux nonokerb KKY, siki nepeabaua-
FOTh BIJINOBIJAJILHICTB 3a 3JI0YMHHU, BYNHEH] y criBydacTi. [[iNTpUMyr04H TIO3HUIIiF0 HAYKOBIIB, SIKi BU3HAIOTh
IHCTUTYT cHiBy4acTi iHCTUTYyTOM 3aranpHoi yactuHu KKY, 3a3HaunMMO, 110 3aCTOCYBAaHHS MOJOXKEHb LIbO-
ro iHCTUTYTY OBUHHE OyTH OJHAKOBUM (€AMHHMM) AJIs BCIX CKJIAJiB 3710uMHIB, nepeadaueHux OcoOIuBoo
yactunoro KKVY.

Ha mizcraBi mpoBeIeHOTO AOCIIKEHHS BBOKAEMO, 1110 HEeMa€e oTpedu B moctaHoBax [inenymy Bep-
xoBHoro Cyny YKpaiHH, IPHCBSIYCHUX CYJOBiil MPaKTHLi B CIIpaBax MO KOHKPETHI 3JI0YMHHU, KOXKHOTO pasy
HaBOJIUTH OKpeMi IIpaBuiIa KBasIi(ikarii AisHb CriBy4acHUKIB. J[OLiIbHO, HA HALll OIS, IPUHHATH OKpeMy
(camocrtiiiny) nocranoBy Ilnenymy Bepxosnoro Cyny YkpaiHu, NIPUCBSTUBIIY 11 TIyMaueHHIO (P03’ sICHEH-
HIO) MUTaHb BIJNOBIAAIBHOCTI 32 3JI04MHH, BUNHEHI B CIIBYYAaCTI.
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