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STATUTE OF LIMITATIONS UNDER
THE PENAL LAW OF BULGARIA

Ukraine carries out intensive judicial cooperation in criminal matters with other European countries.
A typical impediment to granting Ukrainian requests for such cooperation (e.g. extradition from another
country, taking over Ukrainian criminal proceedings by the requested foreign country, recognition and
enforcement of Ukrainian criminal judgments abroad) is the expiry of the time limitation period [lapse
of time] not only under the Ukrainian law but also under the law of the foreign country that Ukraine
requests for cooperation.

The problem is that the criminal statute of limitations of most European countries is significantly
different from the Ukrainian one. In view thereof, Ukrainian criminal lawyers are interested in having
some general knowledge of the statute of limitations of other European countries, esp. such as Bulgaria.
On the one hand, this foreign country has always been a steady partner of Ukraine in international
judicial cooperation. On the other hand, the Bulgarian statute of limitations constitutes a good example
of the different type of legal framework for lapse of time that requesting Ukrainian authorities shall
necessarily consider.

All penal laws of the contemporary Bulgarian state contained some statute of limitations. These laws
are the 1896 Penal Law (repealed), the 1951 Penal Law upgraded to the 1956 Penal Code, after the full
codification of this branch of law in Bulgaria (also repealed), and the existing Penal Code of 1968.

The criminal statute of limitations outlines periods when competent state authorities have been
inactive. The expiry of these periods (the lapse of time under law) extinguishes the immediate legal
consequences of crimes or the punishments imposed by the court for them.

In Bulgaria, the statute of limitations consists of substantive penal law provisions. This is a
legislative recognition of its substantive nature. The concept that the criminal statute of limitation is a
procedural legal institution has been overcome in Bulgarian theory, law and judicial practice. The statute
of limitations produces procedural consequences also but they derive from its direct substantive law results
as secondary effects.

As in most other countries, the penal law of Bulgaria prescribes two types of limitation periods. The
first one runs after the commission of the offence. It is also called ,limitation of the offence’; its expiry
entails the extinction of the offender’s criminal liability preventing both the imposition of punishment on
him/her and his/her conviction status as well.
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The second type of limitation period occurs after the imposition of an executable punishment. It is
also called ,limitation of the punishment’; its expiry entails the extinction of the punishment imposed only.
It does not eliminate the fact that the of fender has been convicted.

Under the Bulgarian Penal Code, each of the two types of statute of limitations includes not only
general time limitations but also absolute ones as well. The former is applicable when the competent state
authorities have not undertaken required activities whereas the latter applies only if the competent state
authorities have failed to achieve a required result, namely: the imposition of punishment on the offender
or the execution of his/her punishment.

Keywords: Bulgarian; Penal Code; criminal liability; extinguishment; limitation period;
punishment.
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TepMin 1aBHOCTI BiZINOBIZIHO /10 KPUMiHAJIBHOTO 3aKoHOAaBcTBa Borapii

Yipaina 30iiicnioe inmencusne npasose CniepPOGIMHUUMEO Y KPUMIHAIODHUX CHPABAX 3 THUUMU
esponeticokumu Kpainamu. Tunoeoio nepewxodoo 0ns 3a00801eHHsT YKPATHCOKUX NPOXAHL NPO MAKY
cnisnpayio (Hanpuxaad, excmpaouyis 3 ol Kpainu, NPUiHAMmMs. YKPaincokozo KPUMIHAILHOZ0 NPO6a-
Odcenns 8 3anumyeanoi iHo3emnoi Kpainu, 6USHANHS 1 GUKOHANHS YKPATHCOKUX KPUMIHALLHUX Pilens 3a
KOPOOHOM) € 3aKIHUenss CMPOKY 0ABHOCE — NPUUOMY e MIIbKU 6i0nosiono 0o sakonodascmea Ykpainu,
a i 3axonodascmea mosemnoi depicasu, Ky Ypaina 3anumye npo cnisnpauio.

IIpobrema 6 momy, wo KpUMHALLHULL PexcUuM 0asHOCME OLILULOCTE €6PONCIICLKUX KPAiH iCMOMHO
6i0pisnsiemvcs 610 ykpaincvkozo. Y 36°93Ky 3 Uyum ykpaincoki Qaxieyi y KpUMIHAILHUX CNPABAX 3aUi-
Kaeneni 6 momy, w00 mMamu 0esiKi 3a2aivii 3HAHHSL NPO MEPMIHU OABHOCIT THULUX EBPONELICLKUX KDAil,
ocobnueo maxux, sx bonzapis. 3 001020 60Ky, ys deprcasa € cepiiosnum napmuepom Yxpainu ¢ misrcna-
POOHOMY CYO0BOMY CHIBPOGTMHULMSEE; 3 iHI020 — OOAAPCLKULL PEACUM OABHOCMI € NIOX00SUUM Npeo-
CIABHUKOM TMUX EBPONCUCOKUX NPABOBUX PENCUMIE 000 3aKinuents mepminy 0aeHocmi, ki icmommo
GIOPI3HAIOMBCSL 6I0 YKPATHCOKUX.

Yei kpuminanvui 3axonu cyuacnoi 6orzapcvkoi deprcasu micmuiu neenuti pexcum oasrnocmi. Iumu
saxonamu € Kpuminanvuuii saxon 1896 p. (cxacosanuii), Kpuminavruii saxon 1951 p., edockonanernui
0o Kpuminanvrozo xodexcy 1956 p. nicist noenoi xooudixayii ¢ uitl zanysi npasa ¢ Boaeapii (maxodc
cxacosanuil), i uunnutl Kpuminawvnuii xooexc 1968 p.

3a KpuMinaivHuMm 3aK0HOM MEPMiH 0ABHOCMI CMAH0UMb Nepiod 6e30iANbHOCMI KOMNeMeHMmHUX
Oepaicasnux opzanis. 3axinuenmns cmpoxy 0asnocmi nigenioe 6e3nocepeoni npagosi Hacrioxu 3A0uuHie abo
NOKAPanmsi, NPUIHAUEHi 34 HUX CYOOM.

Y Bonzapii kpuminanvne npago pezynioe oaswicmo. Ile € 3aKon00asuum GUSHAHHAM MAMEPIALLHOT
npupodu dasnocmi. Konyenuyisi npo me, w0 KpUMIHALILHA 0ABHICMYb € NPOUECYATLHO-NPABOBUM THCIU-
mymom, 6yaa nodorana 6 6012apcvkii meopii, npasi i cyoosit npaxmuyi. 3axinuenmns cmpoxy dasHocmi
mepMminy maxodc mszue 3a o600 NPOYECYaibHi HACLIOKU, alle 60HU GUNIUEAIOMD i3 Ti020 NPAMUX MaAme-
DIAnbHO-NPABOBUX PE3YIMAMIE AK 6MOPUHHI HACTIOKU.

Kiouosi caoBa: Bosnrapcokuii Kpuminanbuuii Kojekc; KpuMiHaJbHa BiMOBIiIAJbHICTD; MOTa-
IIEHHS; TePMiH JaBHOCTI; TOKapaHHS.

1. Introduction

The statute of limitations in penal law is a set of legal rules on limitation (lapse
of time) periods — Articles 80-82 of the Bulgarian Penal Code [PC]. They provide
terms for the extinction of the legal consequences of committed crimes. Once such
a term expires, all or some of the consequences extinguish. Thus, the expiry of the
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limitation period for the prosecution of the offender (actually, for the imposition of
punishment on him/her) for the crime s/he has committed extinguishes all of its legal
consequences — the criminal liability, the punishment and the conviction, whereas
the expiry of the limitation period for the execution of the imposed punishment
extinguishes only it. It is worth noting that no individual limitation period may be
prolonged on a decision of the judicial or administrative authorities.

The Bulgarian penal legislation has always followed the example of the European
countries belonging to the German law family. Bulgaria borrowed their national
rules on the legal consequences of the expiry of the limitation periods, the moment
when the periods commence running, their interruption and suspension, as well as
the deriving procedural effects. Besides, in producing the national legal framework
for the statutory limitations the Bulgarian penal legislation considered the popular
legal theories relevant to this topic, such as the disappearance/staleness of evidence
theory, the inevitable change of the offender’s personality theory, the theory of the
already forgotten crime.

The application of the penal law provisions on limitation periods has always been
mandatory rather than optional. It is a matter of legality rather than any opportunity
in Bulgarian criminal justice.

The expiry of the first type of the limitation period, the one which extinguishes
the criminal liability, is a post-criminal circumstance that benefits the offender by
solely exempting him/her from punishment. In general, the PC does not attribute
to any of the post-criminal circumstances, incl. the expired limitation period, a
retroactive legal effect, namely: to affect the already committed crime by depriving
its criminality; the amnesty under Article 83 PC, in both modalities is the exception.
Such circumstances bar only the imposition or the execution of the already imposed
criminal punishment for the crime.

Many post-criminal circumstances exempt the offender from punishment by
terminating his/her criminal liability before the conviction. However, despite their
favourable effect on him/her, these circumstances do not result from any positive
activity of the offender. Bulgarian law, at least, does not require him/her to perform
any such activity for obtaining the expiry of the limitation period and eventually,
benefiting himself/herself from the produced favourable effect: the termination of
the criminal liability for the crime that s/he has committed. The limitation period’s
expiry is a legal event entirely. This is why the offender does not “release himself/
herself from criminal liability” at all in the cases when the limitation period runs out.

It is noteworthy, though, that a positive activity of the offender is legally
required for other post-criminal circumstances terminating his/her criminal liability,
esp. for voluntary withdrawals. Such withdrawals are possible in cases of punishable
preparation and attempt — Article 17 (3) and respectively, Article 18 (3) PC.
Apart from them, voluntary withdrawals are provided for a limited number of
accomplished criminal offences, such as non-provision of alimony under Article 183
(3) and autocracy under Article 323 (3) PC. This is a socially useful behaviour of
the offender, contrary to his/her previous criminal activity. Penal law allows the
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offender to relieve himself/herself from criminal liability when and because s/he
successfully neutralizes (prevents or removes) the dangerous consequences of his/
her criminal activity.

Offenders undertake voluntary withdrawals soon after they commit their
criminal activity. In any case, the voluntary withdrawals are performed before
the expiry of the limitation period. This is why withdrawals are the first ones to
terminate the offender’s criminal liability. After their completion, no such liability
exists. Therefore, there is no room for the application of any statute of limitations,
in particular. The provisions on limitation periods have become inapplicable.

Finally, under Bulgarian law, the statute of limitations has nothing to do with
the will of the injured party, if any, either. This party has no legal authority to
pardon the offender in any way. An exception exists but it is not related to the
statute of limitations. The exception concerns punishments imposed for the petty
offences which are prosecuted on a complaint by the injured party. If a punishment
is imposed, this party may prevent its execution. Pursuant to Article 84 (3) PC, “for
such crimes the punishment shall not be enforced, provided the complainant has not so
requested before the beginning of its enforcement” [2 and 3].

2. The Legal Nature of the Limitation Periods under the Law of Bulgaria

2.1. The limitation period in criminal law designates a time frame when the
competent state authorities have been inactive. This period expires because of their
inactivity.

The legal framework for all such limitation periods in Bulgarian penal law is a
substantive law phenomenon. It directly affects the substantive legal consequences
of committed criminal offences. The consequences, however, are affected in different
ways depending on the type of the limitation period.

Two types of limitation periods exist. The first one concerns the time after
the commission of the offence. Often called ,limitation of the offence’, it entails on
expiry the extinction of the criminal liability for the offence. This result excludes
the other consequences of the committed offence also. It excludes, in particular, not
only the punishment as it shall not be imposed on the offender, but a fortiori his/
her conviction as well.

The second type of limitation periods occurs after the imposition of an executable
punishment. Called |limitation of the punishment, it entails on expiry the extinction
of the punishment imposed only. The expiry of this limitation period does not affect
the fact that the offender has been convicted; it is the rehabilitation that erases the
offender’s conviction and thus, expunges his/her criminal record.

Given their substantive law nature, the limitation periods are regulated by
the PC. Articles 80-81 PC constitute the legal framework for the periods for the
extinction of the criminal liability of the offender whereas Article 82 of the same
Code constitutes the legal framework for the limitation periods for the extinction
of the criminal punishment imposed on the offender. It is noteworthy that the texts
of these Articles begin with the words: “Criminal prosecution shall be excluded by
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lapse of time where it has not been initiated in the course of ....” {Article 80 (1)} and
respectively, “The punishment imposed shall not be served where the following terms
have elapsed...” {Article 82 (1)}. Nevertheless, no such lapse of time (limitation period
expiry) affects directly and solely legal procedures, namely: the criminal prosecution
and the criminal proceedings against the offender, in general, or respectively, the
legal proceedings for the execution of the punishment imposed on him/her.

2.2. Firstly, when it comes to criminal prosecutions and the criminal proceedings
against the offender, in general, the only period, the expiry of which may bar them
is the one under Article 84 (1) PC. This Paragraph reads: “For crimes prosecuted
on the grounds of a complaint by the injured party, criminal prosecution shall not be
instituted, even where the lapse of time period has not expired, if no complaint has been
lodged within six months as from the date on which the injured party has come to the
knowledge of the committed crime”. However, this six-monthly term is applied solely
to the consequences of the limited number of petty crimes where the prosecution is
not subject to any ex officio initiation. No such term exists for the vast majority of
crimes where the prosecution shall be initiated ex officio. The only existing term is
the first type of limitation period. But this is a term that extinguishes the criminal
liability of the offender to eventually deprive the state authorities of the competence
to punish him/her. As his/her criminal liability is implemented by the imposition
of criminal punishment on him/her!, it follows that the statute of limitations in the
issue bars his/her conviction only. Hence, the limitation period, which on expiry
extinguishes the criminal liability of the offender, is not any deadline for commencing
the prosecution against him/her and does not become irrelevant after its initiation.
Unlike the time period under Article 84 (1) PC which is for initiation of prosecution
per s¢?, the limitation period, the expiry of which extinguishes the criminal liability,
may run also during the criminal proceedings against the offender and may even run
out if s/he is not convicted. This is indisputable, nowadays® [1 and 5].

Conversely, if the criminal proceedings for a petty crime, mentioned supra, have
been instituted within the six months, the term under Article 84 (1) PC can never
expire as it does not count afterwards. This term becomes irrelevant as soon as the

! In view thereof, the more precise text of Section 78 (1) of the German PC reads: “The imposition
of a penalty and the ordering of measures (section 11 (1) no. 8) are ruled out following expiry of the
limitation period...” Similarly, Article 153 (1) of the Romanian PC stipulates that “limitation removes
criminal liability” (the state bodies are not authorized to impose punishment on the offender and s/
he is not obliged to stand the imposition of the punishment).

2 A similar provision exists in the Bulgarian administrative-penal law. According to Article 34 (1)
(ii) of the Administrative Violations and Penalties Act, “Administrative-penal proceedings shall not
be instituted if a statement of establishment of the violation has failed to be drawn up within three (3)
months following the detection of the of fender, or if one (1) year has elapsed since the commission of
such violation...” Apart from this, a term for the imposition of the administrative punishment exists —
Articles 34 (3) and 54 (1) (vi) of the same Act. This term is comparable to the limitation period
extinguishing criminal liability.

3 Also Decision No. 28/1959 of the General Assembly of the Criminal Collegia of the Bulgarian
Supreme Court of Cassation, Decision 328/1997 of the Third Detachment of the Criminal Collegia,
etc.
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institution of the criminal proceedings takes place. In contrast, the limitation period
is expirable even if the criminal proceedings have been instituted; it may expire
until the judgment with criminal punishment enters into force. Therefore, only the
failure of punishing the offender within the limitation period causes the expiry of
this period. Its expiry, in turn, excludes the possibility of imposing any punishment
for the same crime in the future as the offender’s criminal liability has extinguished.

This is why the limitation period produces a substantive law result. It is not
any procedural term. This period does not set up a deadline for the institution of
the criminal proceedings for the alleged crime, petty or not, and in particular, a
deadline for the initiation of the prosecution against the offender. As explained, such
a procedural term exists but it is only the one under the mentioned supra Article 84
(1) PC: for petty offences prosecutable on the initiative of injured parties.

Likewise, the second type of limitation period, the expiry of which extinguishes
the criminal punishment imposed on the offender, is not a procedural term either.
It does not bar solely the legal proceedings for the execution of the punishment.
Actually, it is a preclusive term. The immediate result of its expiry is that this
punishment ceases to exist. This result makes the limitation period in the issue
different from the prescription in civil law (law of obligations). Prescription
extinguishes only the action but not the substantive right of the creditor; hence, if
s/he is paid per his/her right, this payment would be valid'. But in the case when the
limitation period runs out, no state body is authorized to proceed, in any way, with
the execution of the punishment even if, in theory, the convicted offender so agrees.
Therefore, the expiry of the second type of limitation period not only affects the
powers of the competent state bodies towards the convicted offender. The expiry of
this limitation period also relieves, in full and unconditionally, the convicted offender
from the main consequence of his/her conviction, the punishment imposed on him/
her, because this consequence is erased ex lege.

Finally, it is worth mentioning that no procedural term for the commencement of
the criminal execution procedures exists in Bulgarian law — six months or any other.
Therefore, when it comes to the execution of an imposed criminal punishment, there
is no restricting period of time either, similar in any way to the one under Article 84
(1) PC that limits the time for the initiation of the prosecution against the offender.

Secondly, the understanding that the statute of limitations is a procedural
institution has been overcome as it does not provide procedural consequences
directly. However, such consequences also occur but they derive from the immediate
substantive law result of the limitation period expiry: the extinguished criminal
liability of the offender or the extinguished criminal punishment imposed on him/
her, respectively. Because in the case of the first type of the statute of limitations
the criminal liability of the offender has ceased to exist, Article 24 (1) (iii) of the

! Thus, according to Article 118 of the Bulgarian Law on obligations and contracts, ,Should a debtor
perform his obligation after the expiration of the limitation, he shall not be entitled to claim back what
he has paid, even though at the time of payment he might not have known that the limitation had
expired’.
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Bulgarian Criminal Procedure Code [CPC] prescribes that ,,No criminal proceedings
shall be instituted or the instituted proceedings shall be discontinued, where ... the
criminal liability has been extinguished by lapse of time.” Therefore, because criminal
liability does not exist any more, no criminal proceedings shall be carried out. At the
same time, as the statute of limitations provides a non-exculpatory ground of defence,
the suspect is allowed to defend his/her good name in official criminal proceedings.
According to Paragraph 2 of the same Article 24, ,the criminal proceedings shall not
be discontinued if the defendant lodges a motion for its continuation”. Also, in case
the offender’s criminal punishment has extinguished on the ground of a limitation
period expiry, the competent prosecutor responsible for the execution of criminal
punishments under Article 416 (2) CPC shall order the termination of the executive
proceedings. Article 9, “e” of the Prosecutorial Guidelines for the supervision on
the execution of punishments and other compulsory measures (orders of the Chief
Prosecutor of Bulgaria No. No. 5306/24.11.2014, P/1-04-203/28.04.2016 and P/1-04-
71/19.02.2018) obliges him/her to make sure that the limitation period has not run
out.

Furthermore, no extradition shall be granted in case of a request for trial if the
limitation period for the criminal liability of the fugitive offender has expired or
in case of a request for execution of criminal punishment, if the limitation period
extinguishing this punishment has run out under the law of any of the two countries:
the requesting and Bulgaria as the requested one — Article 7.6 of the Bulgarian
Law on extradition and the European arrest warrant. The expiry of the limitation
period under the law of any of the two countries constitutes a mandatory ground
for refusal of the requested extradition. However, if the surrender of the person has
been requested by a European arrest warrant from another EU country, the expiry
of the limitation period is only an optional ground for refusal if apart from this, the
offence, in respect of which the fugitive is being sought, falls within the criminal
jurisdiction of the Bulgarian authorities — Article 40.2 of the same Bulgarian Law.

The incoming request for recognition and enforcement of a foreign criminal
judgment shall also be rejected if the limitation period for the imposed punishment
has run out under Bulgarian law. This is always a mandatory ground for refusal —
Article 464, item 1 CPC. The law of the requesting country is not mentioned. The
legislative presumption was that no foreign country would request Bulgaria for the
recognition and enforcement of its criminal judgment if the limitation period for the
imposed punishment has expired under its law.

Lastly, the statute of limitations does not apply to all criminal offences. There
are some exceptions. Bulgaria has been a Party to the 1968 Convention on Non-
Applicability of Statutory Limitations for War Crimes and Crimes against Humanity
since 21 May 1969 {“State Gazette” 31/1969}. For the purposes of its legislative
implementation, Bulgarian law does not contain a statute of limitations for such
crimes. Pursuant to Article 31 (7) of the Constitution and Article 79 (2) PC, no
statute of limitations exists for the crimes against peace and humanity in Chapter
Fourteen of the Special Part of the PC. For all other crimes, though, the statute
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of limitations exists and the interpretation and application of its rules is often a
challenge.

The extinction of the offender’s criminal liability on the grounds of a limitation
period expiry terminates ex lege his/her liability. The offender's liability ceases to
exist. In contrast to his/her release from criminal liability, the extinction is not a
result of any constitutive decision of a judicial body: a competent prosecutor (Article
61 PC) [4, 518] or competent court (Article 78a PC'"). The judicial bodies do not
order any extinction of criminal liability; they only accept its extinction once they
find the legal grounds for it. Also, again unlike the release from criminal liability,
this extinction of criminal liability never involves any substitution of criminal
punishment with an administrative fine or an educative measure. The extinction
does not entail any unfavourable consequences at all.

Thirdly, the statute of limitations under the Bulgarian PC is a substantive legal
institution but its application does not change any committed criminal offence or
the punishment for it. They are not linked. This is why, in turn, the nullum crimen
nulla poena sine lege [no crime, no punishment without a law] principle, referring
to crimes and punishments only, is not relevant to the statute of limitations cannot
affect its application, including the retroactive one.

In Bulgaria, there is no general legal prohibition of retroactivity of all new
criminal provisions that are detrimental to actors. The relevant Bulgarian prohibitions
concern only those detrimental provisions which pertain to crime, namely: provisions
that criminalize conducts (acts or/and omissions)? and detrimental provisions
which pertain to punishment, namely: legal provisions which prescribe harsher
punishments?®.

Retroactivity exists whenever a new legal provision is applied to a circumstance
that has commenced taking shape or has already occurred in full. Hence, if a new
legal provision, including a detrimental one, is applied to a limitation period that has
already started running (before the provision entered into force), this constitutes a
retroactive application of the provision. When it comes to the statute of limitations,
any new provision is detrimental if it introduces a new ground of interruption or
suspension of the limitation period or extends this period.

It has always been under discussion as to whether a retroactive application
of provisions extending the limitation period is allowed. On the one hand, no
constitutional or any other legal rule prohibits the retroactive extension of such

L “A person of full legal age shall be released from criminal liability by the court and the punishment
imposed on him/her shall be a fine from 1,000 leva to 5,000 leva where the following conditions are
concurrently met: a) for such a crime punishment by imprisonment for up to three years or another
milder punishment is provided, if committed intentionally, or imprisonment for up to five years or
another milder punishment, if committed negligently; b) the perpetrator has not been sentenced for an
ex officio prosecutable crime and has not been previously released from criminal liability pursuant to
this Section; and c) the damages to property, which have been caused by the crime, are restored.”

2 See Article 5 (3) of the Bulgarian Constitution.

3 See Article 15 (1) (ii) of the International Covenant on Civil and Political Rights in conjunction
with Article 5 (4) of the Bulgarian Constitution.
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periods: not only those which have already expired but also running periods. On
the other hand, there is no legal basis allowing the retroactive extension of any of
them, including those which are still running!. Moreover, the Bulgarian penal law
provides no legal basis for the retroactivity of any detrimental provision, at all.
There is only a legal basis for retroactivity of favourable provisions. Under Article 2
(2) PC, If before the entry of the sentence into force different laws are issued, that
law shall be applied which is most favourable for the actor.” In case the sentence has
already entered into force (has become final), retroactivity of new favourable laws is
also possible but to this end, an explicit concluding provision is needed — see Article
14 (1) of the Bulgarian Law on Normative Acts and Article 35 (1) of the Decree
No. 833 of the State Council for its implementation.

2.3. After some hesitation and debates the Constitutional Court of Bulgaria
ruled in Decision No. 12 of 13 Oct. 2015 (“State Gazette” 83/2015) that, in the
case it heard, the retroactivity of detrimental provisions on limitation periods is
unconstitutional. The Court evaluated as unfair, violating the equality principle and
undermining the legal certainty required in Articles 4 (1) and 6 of the Constitution
the retroactivity of such new provisions if the limitation periods have already
expired. Moreover, the Court found incompatible with the Bulgarian Constitution
also other detrimental provisions, applicable to limitation periods that have not yet
expired. Finally, the Court ruled that the provisions in the specific law, subject of its
decision, that abolish the statute of limitations for some crimes beyond the crimes
against peace and humanity are also unconstitutional.

The Constitutional Court evaluated the quality of the text of these other provisions
that prolong running limitation periods and abolish such periods as too poor to guarantee
that their interpretation and application would be in line with the rule of law principle.
In view thereof, they were also ruled unconstitutional as not complying with Articles
4 (1) and 6 of the Constitution. It is noteworthy, though, that the Court did not reject
the possibility of their retroactivity, in principle. On the contrary, this possibility was
somewhat confirmed by the following considerations of the Court:

“Given the prohibition on the retroactive effect of the criminal law under Article
15 (1) of the International Covenant on Civil and Political Rights in conjunction
with Article 5 (4) of the Constitution, the question is raised whether it is possible to
make use of the retroactive effect of the law... Indeed, this rule of international law
binds the Bulgarian state, but it is prohibited to introduce only such provisions with a
reverse effect that relate to the crime or the content of the punishment, that is to say,
criminalize a deed that was not criminal at the time of its commission, or prescribe
heavier legal consequences. The legal institution of the statute of limitations is beyond

99

the scope of this prohibition?.

! Like Article 8 (1) of the Ethiopian PC, for example: ,Upon the coming into force of this Code, periods of
limitation applicable to the right to prosecute and to enforce a punishment in respect of crimes committed
under repealed legislation shall be governed by this Code. However, the time which elapsed prior to the
coming into force of this Code shall be taken into account.”

2 The text is in Bulgarian only, available at http://constcourt.bg/bg/Acts/GetHtmlContent,/00e96¢73-
7cd2-4a 91-97e9-0fce170289¢9 (translation into English by the author).
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Obviously, no impediment has been found to the retroactivity of unfavourable
penal provisions which do not affect criminality or punishment but concern solely
issues beyond them, especially posterior rules on limitation periods for extending
or abolishing them. There is no uncontentious justification for prohibiting the
retroactivity of such unfavourable rules. The prohibitions under Article 15 (1) of
the International Covenant on Civil and Political Rights guarantee the principles
of nullum crimen sine lege, nulla poena sine lege preavia but they are not supportable
by any potential prohibition of the retroactivity of other unfavourable rules, not
affecting criminality or punishment. No such prohibition would guarantee any of
these two principles or another recognized legal principle at all.

Sometimes, it is argued that the broader interpretation of Article 7.1 of the
European Convention on Human Rights, substantiates the conclusion that no
provision, detrimental to the offender, shall be applied retroactively {See ECHR,
Kononov v. Latvia, NO. 36376/04, Grand Chamber judgment of 17 May 2010,
§ 185; ECHR, Del Ruo Prada V. Spain, NO. 42750/09, Grand Chamber judgment
of 21 October 2013, § 78}'. However, there is no serious justification of any such
broader interpretation of Article 7.1 of the Convention which, like Bulgarian
national law, envisages and prohibits only criminalizing provisions and provisions
prescribing heavier punishments. Actually, the proposed interpretation equals this
Article 7.1 to provisions that prohibit the retroactivity of all detrimental penal
provisions, unexceptionally. Such a provision is Article 10 (1) (ii) of the Russian
PC: “Penal law that establishes the criminality of a deed and increases punishment
or in any other way worsens the position of a person shall have no retroactive force.”
But even if this rule is the best legislative solution, it is inapplicable beyond the
issuing country.

In the end, one cannot easily find any solid arguments against the retroactivity
of detrimental provisions that have come into force after the imposition of the
punishment to eventually, extend the limitation period for its execution, especially
if it has not yet expired. Despite their detrimental nature, they affect neither the
committed crime nor the punishment itself.

3. Limitation Period for Imposition of the Punishment

3.1. This limitation period entails on expiry the extinction of all possible
substantive penal law consequences of the committed crime. First of all, this period
outlines the time when the criminal liability of the offender shall be implemented by
imposing on him/her the punishment prescribed by law. Also, it is such a period of
time, within which the competent judicial bodies have failed to impose punishment
on the offender. On the expiry of this period of their inaction, the criminal liability
of the offender extinguishes and s/he shall never be punished for his/her crime. Thus,
the statute of limitations sets a deadline for imposing punishment and the limitation
period designates not only a time for the prosecution against the offender but also a

! The opinion of the Bulgarian Helsinki Committee submitted to the Constitutional Court; this
opinion is available online in the Bulgarian language at the same link.
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time for achieving his/her conviction. Otherwise, if this time period runs out without
convicting the offender, s/he shall not be punishable for the crime.

Finally, it must not be left unmentioned that this offender’s non-punishability
is not any reward to him/her for good behaviour as in the cases of voluntary
withdrawals, for example. Under Bulgarian law his/her behaviour is irrelevant.
Even if s/he impedes the carriage of justice, this does not prevent the expiry of the
limitation period.

3.2. This first type of limitation period is for extinguishing the criminal liability
of the offender for a given criminal activity. Understandably, it commences running
as soon as the offender’s liability comes into existence. This occurs at the moment
when the specific criminal activity concludes. No special rules exist for crimes against
children. Under-aged persons are not in any privileged position at all, even until
the time they reach full age. Hence, it is not necessary to wait until the under-aged
victim reaches full age to prosecute, try and punish the offender. The limitation
period starts running in accordance with the general rules even for crimes against
children.

The PC contains no general definition of the time of the commission of the crime
or the time of its conclusion, in particular. This is why the time of the conclusion of
the criminal offence has been specifically defined in Article 80 (3) PC to designate
starting point of the limitation period, the expiry of which extinguishes the criminal
liability. This Paragraph reads that the limitation period “shall commence as from the
completion of the crime, in the case of attempt and preparation — as from the day of
completion of the last act, and for continuing crimes as well as for continuous crimes —
as from the moment of their termination”.

Thus, the limitation period commences running when the entire legal description
of the given crime has been filed out. This is why it is important to know what the
legal description of the committed crime includes exactly and, most particularly,
whether it contains a legal indication of the necessary detrimental consequences.
Such an indication is defined as a ‘criminal result’.

3.3. All crimes produce some detrimental consequences: by creating a danger to
an interest of another person, at least, or more often, by harming such an interest
(see Article 10 PC). Otherwise, the perpetrated activities would not be socially
dangerous and shall not be considered crimes at all — Article 9 PC.

However, not all crimes have a legal description containing an indication of the
detrimental consequences. There are crimes, called ‘formal’ or of ‘simple perpetration’,
that produce detrimental consequences which are not mentioned, explicitly or
tacitly, in their legal descriptions. It is a legislative decision to avoid their inclusion.
Two are the typical reasons for not mentioning them in the legal description of the
crime, namely: that their inclusion is not necessary as such consequences inevitably
follow from the proscribed conduct in the given circumstances' and/or that their

! See Article 95 PC: ,A person who, for the purposes of overthrowing, undermining or weakening the state
power in the Republic, takes part in the perpetration of an attempt of coup for forceful seizure of power
in the centre or locally, or in rebellion or armed uprising, shall be punished by...“
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inclusion is not possible because of their significant variety and impossibility of their
proper outlining'. This is why, when it comes to such crimes, it is the completion
of the criminal conduct that determines the beginning of the limitation period, the
expiry of which extinguishes the criminal liability of the offender. The detrimental
consequences produced, regardless of their nature and significance, are irrelevant
because they are not mentioned in the legal description of the crime.

3.4. Most of the crimes, however, have a legal description containing an
indication of the detrimental consequences also. Such crimes are called ‘material’
or ‘result’ crimes. If their detrimental consequences occur to complete the crime
description in full, this moment determines the beginning of the limitation period.
Criminal conduct does not count. The time between the end of the criminal conduct
and the occurrence of the consequences is not relevant either. On the other hand,
if the negative effect of these consequences lasts longer, e.g. a broken leg, it is not
necessary to wait for their expiry, e.g. the leg recovers in full. Solely their occurrence
is sufficient to trigger the limitation period.

It must be borne in mind that the criminal result might be complicated. It may
include more than one kind of detrimental consequences. This is a peculiarity of the
so-called result crimes. They cause some additional result, e. g. arson causing also
the death of a person — Article 330 (3) PC. The legal description of arson under
Paragraph 3 contains a main criminal result — the burning of the property, and also
an additional one - the death of another person. If the two results occur at different
times, the limitation period commences running after the occurrence of the second
one. Otherwise, the statute of limitations would be only for the reduced crime with
the first criminal result.

Further on, if the crime is not accomplished, the limitation period for criminal
liability shall start running on the day of the last act — the quoted supra Article 80
(3) PC. This is understandable when it comes to the attempt because, according to
its definition in Article 18 (1) PC, it does not produce any desired consequences
and solely the last act indicates its completion. However, this is not valid for
the punishable preparation as its definition always requires consequences. Under
Article 17 (1) PC? the preparation is completed and becomes punishable only if
some condition for the perpetration of the intended crime has been successfully
created, e.g. an accomplice has been found (agreed to participate, not just received
a proposal); a device for the commission of the planned offence has been obtained
(not just sought). In view thereof, the former kind of preparation, the intellectual
one may become punishable not on the day when the actor invites another person to
join him in the commission of the future offence but later only, on the day when this
other person gives a positive response. Respectively, the latter kind of preparation,
the physical one may become punishable not on the day when the actor orders the

! See Article 135 (5) PC: ,A person suffering from venereal disease, who refuses to be treated or evades
regular obligatory treatment, shall be punished by...“

2 “Preparation shall be the getting ready of the means, the finding of accomplices and the creating of
conditions in general for the perpetration of intended crime, before the commencement of its perpetration.”
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device, e.g. a knife to commit a murder, but only later, on the day when he receives
it if he does not provide any assistance; for example, because the provider has access
to the place where the knife should be left.

The problem is that, under the general rule in Article 80 (3) PC, the limitation
period commences on the day of the occurrence of the consequences, if required for
the completion, as in the particular case of preparation also, rather than the day of
the last act. Should the decision relating to preparation comply with the general
rule to be consistent with the solutions for all other cases, the limitation period
in case of preparation must also commence on the day when the condition for the
intended crime occurs. Otherwise, the period would run before the completion of
the preparation.

Because the penal law relevance of the accessory participants (inciters and
assistants) depends on the perpetration of the crime by the main participant, their
liabilities start to exist and are, therefore, subject to extinguishing when the crime
is perpetrated. This is why the limitation periods for the accessory participants shall
commence running once the perpetration of the crime is over, namely: when the
crime is completed by the perpetrator or, in cases of attempt, when its last act is
committed by the perpetrator!. Therefore, the limitation periods for all participants
shall commence running, simultaneously.

3.5. The principle that the limitation period starts running once the crime is
accomplished apply to complicated criminal activities as well. Two of them are
mentioned in Article 80 (3) PC. They are the continued crime and the continuing
(permanent/uninterrupted) crime. The limitation period commences when their last
act is committed. Certainly, if the act causes negative consequences legally required
for its completion, their occurrence determines the start of the limitation period.

A. The continued crime [Lat.: delictum continuatum] is defined in Article 26 (1)
PC as a series of two or more similar acts, which, taken separately, are also criminal,
such as theft, embezzlement, fraud. The acts are committed within short periods
of time (up to a year), in similar conditions, and with the same form of a guilty
mind (either intent or negligence only). In this complicated criminal activity, the
subsequent acts appear as a continuation of the preceding ones. Although the whole
activity may last for years, it is punished as though were committed by a single act/
omission. It is a single crime with only one limitation period for the criminal liability
of the offender.

However, this complicated crime might be broken into pieces. Article 26 (6) PC
excludes the continued crime when the constituting acts are committed against the
personality of different victims?. Besides, Paragraph 6 removes from the continued
crime all offences committed after the submission of the indictment in court, and
the offences committed before the submission of the indictment, which have not,
however, been therein included. In such cases, the excluded acts are regarded as

! See also Section 34 (2) (ii) of the Czech Criminal Code.
2 All these criminal offences against the person are proscribed in Chapter II of the Special Part of the
PC. The continued offence is not broken up only if the acts are against the same victim.
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separate offences with their own punishments and limitation periods for each of
them.

B. The continuing (permanent) crime also lasts longer, usually. It uninterruptedly
fulfils its legal description for a certain period of time. Such crimes are the illegal
possession of firearms or narcotics and the hiding of stolen items, for example.
The continuing crime may include a multiplicity of combined acts and omissions,
e.g. aircraft hijacking — Article 341b PC, but it may be a simple omission only,
e.g. non-prevention of a subordinate‘s crime — Article 285 PC. There is no definition
of this complicated crime in Bulgarian law. No legal exceptions exist to it either. As
a result, there is no exception, in particular, to the general rule that the limitation
period always commences running once the crime is accomplished, namely: on the
day of the last action.

3.6. There are also some other complicated criminal activities that cannot be
found in the text of Article 80 (3) PC. These are compound crime, double-act crime
and crime of systematic perpetration. Although these three complicated criminal
activities are not mentioned as a starting point of the limitation period, they cannot
be excluded from the principle that this period starts running once the crime is
accomplished.

A. The compound (or composite) crime consists of the two underlying criminal
acts, usually. They are of different nature but connected functionally: one of them
is enabling, whereas the other is an enabled act. The robbery under Article 198 (1)
PC is a typical example of a compound crime. Its first, enabling act is a compulsion
which, taken separately, is a crime on its own (under Article 143 PC). The other act
of robbery, the enabled one, is theft which is also a crime on its own (under Article
194-196a PC). If the included criminal acts are perpetrated on different days, the
limitation period commences running once the crime is accomplished in full, namely:
on the day of the completion of the second act.

B. The double-acted (two-acted) crime is of similar construction as the
compound crime. However, both acts, that it consists of, are never criminal
simultaneously. Either only one of them is a crime on its own and the other is not
(e.g. rape, where the enabling compulsion is on its own whereas the enabled one,
the sexual intercourse is not — Article 152 PC), or none of them is any crime on
its own, e.g. putting in danger a helpless person and failing to not come to his/her
rescue — Article 137 PC!. The former double-acted crime is called non-typical, while
the latter is named a typical double-acted crime. If the included criminal acts are
perpetrated on different days, the limitation period commences running on the day
of the second act.

C. Regarding the crime of systematic perpetration, it also consists of similar
acts but they must be three, at least. More importantly, unlike the continued crime,
the crime of systematic perpetration is not possible with all criminal offences. Only

U, Who exposes a person, deprived of the possibility to defend himself because of minority, advanced old
age, sickness or in general because of his helplessness, in such a way that his life may be endangered,
and being aware of this does not render assistance thereto, shall be punished by...”
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several criminal offences might be perpetrated as such a complicated crime. There are
two different kinds of this complicated criminal activity. The first one comprises the
cases where the separate acts are not criminal on their own. These are the so-called
typical crimes of systematic perpetration, e.g. three or more non-licensed financial
transactions — Article 253 PC. The other kind of this complicated criminal activity
comprises the cases where the separate acts are criminal on their own also; these
are the so-called untypical crimes of systematic perpetration, e.g. the taking away a
motor vehicle to solely make use of it. Each of the constituting acts is criminalized
separately by Article 346 (1) PC, whereas their systematic perpetration carries a
heavier punishment under Paragraph 2 (ii) of the same Article for the entire criminal
activity. In all cases of such activity {typical or untypical}, the limitation period
commences running once the criminal activity is accomplished, namely: on the day
of the last act.

What must be remembered is that the consecutive acts of this complicated
criminal activity are similar. This is why they may constitute in their totality a
continuous offence — Article 26 PC. In such situations, the provisions on the crime
of systematic perpetration are not applicable. This complicated activity is qualified
only as a continuous offence with all three aforementioned exceptions to its existence
under Article 26 (6) PC.

3.7. Bulgarian penal law does not stipulate any common limitation period,
the expiry of which extinguishes the criminal liability of the offender, like the
five-year “lustrum” (Lat. Purification) in Roman times. The limitation periods are
differentiated by law. The differentiation is based on the maximum punishments
provided by the PC for the different crimes. The periods are set out in Article 80: (a)
twenty years in respect of acts punishable by life imprisonment without substitution
or life imprisonment, and 35 years in respect of the murder of two or more persons;
(b) fifteen years with respect to acts punishable by imprisonment for more than ten
years; (¢) ten years with respect to acts punishable by imprisonment for more than
three years; (d) five years in respect of acts punishable by imprisonment for more
than one year, and (e) there years in respect of all remaining cases. The periods
for crimes committed by underage persons shall be determined after taking into
consideration the reduced punishments for them by the virtue of Article 63 PC.

In cases of positive post-criminal behaviour which entails the reduction of the
punishments provided for in the PC!, the length of the limitation period shall be
calculated based on its reduction. Besides, according to Item 2 the Interpretative
Decision No. 26/1960 of the General Assembly of the Criminal Collegia of the
Bulgarian Supreme Court, this period shall commence running on the day when

1 E.g. according to Article 197 PC, “If prior to the conclusion of the judicial inquiry in the first instance
court the stolen item is returned or replaced, the punishment shall be: 1. in the cases of Article 194 (1) —
imprisonment for up to five years; 2. in the cases of Article 194 (3), and Article 195 (4) — probation or
a fine from one hundred to three hundred leva 3. in the cases of Article 195 (1) (2-6) — imprisonment
of up to eight years; 4. in the cases of Article 195 (2) in conjunction with Article 194 and Article 195
(1) (2-6) — imprisonment of up to eight years; 5. in the cases of Article 196a — imprisonment from eight
to twenty years”.
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the behaviour was accomplished if this would be more favourable to the offender
[4, 519].

3.8. The limitation period is not just a period of running time. Essentially, it is
a period of inaction by the competent judiciary bodies that shall prosecute and try
the offender. Per argumentum a contrario, if these bodies undertake the necessary
actions, no limitation period shall exist. Their actions would exclude it; they would
interrupt this period.

Pursuant to Article 81 (2) PC, the limitation period is interrupted by every act
of prosecution undertaken against the offender by the competent judicial bodies.
The interruption affects only the person against whom the prosecution act is being
directed. The interruption means that all the time that has expired so far loses legal
significance; it shall not be counted any more for the extinction of the offender’s
criminal liability. Besides, during the time, when the act of prosecution is being
performed, no limitation period may run. Only after the completion of this act, which
interrupts the limitation period, a new period shall commence running, as though
the crime were committed on the last day of the prosecution act.

Such acts not only target a specific offender but aim at punishing him/her, e.g.
the constitution of the suspected offender as an accused person, service of summons
on him/her in this capacity, his/her official interrogation, confrontation with other
accused or/and witnesses, presentation of the investigation materials to him/her,
submission of indictment against the accused to court, etc [6]'. There is no indicative
list of these grounds, let alone an exhaustive one in Bulgarian law. This is why it
is, sometimes, a matter of interpretation to decide whether some act constitutes
prosecution of the offender and therefore, shall interrupt the limitation period.

The interruption must be distinguished from the other impediment to the
limitation period, namely: the suspension of this period. Whereas its interruption
invalidates the time which has run so far, the suspension preserves it: therefore,
this suspension “freezes” the limitation period that has run so far. Thus, the time
of suspension shall not be counted into the period of limitation? but once the
suspension ground is over, this period shall continiue to run.

Under Article 81 (1) PC, the suspension of the limitation period for criminal
liability takes place whenever the initiation or the continuation of the prosecution
depends upon the solution of some preliminary issue with some judicial decision
that cannot be produced in criminal proceedings, e.g. some civil law dispute. For
instance, if the person suspected of theft claims to be the owner of the allegedly
stolen item and therefore, s/he cannot steal it. Such a legal dispute is solvable
outside the criminal proceedings, by a civil court only. Until proven by a court
decision that the suspect is not the owner, the limitation period stays “frozen”
and may restart only after the delivery of the court decision. Suspension should
also take place even when the crime and the offender’s responsibility have been

! See Decision No. 28/1959 of the General Assembly of the Criminal Collegia of the Bulgarian Supreme
Court of Cassation.
2 E.g. Section 34 (1) of the Czech Criminal Code.
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proven if the implementation of his/her criminal liability is not feasible until some
circumstance occurs, esp. one producible by a court. For instance, the liability for
the accomplished compulsory marriage under Article 177 (1) PC is entirely blocked
until the marriage is proclaimed null and void by the court on the grounds of the
compulsion exercised. In such cases, the limitation period should start running only
after the court decision.

It is noteworthy that necessary administrative decisions, e.g. permission for the
prosecution of an offender with a specific status, though also producible beyond
criminal proceedings, do not suspend the limitation period. Such non-judicial
decisions triggered its suspension under Article 73 of the first Bulgarian Penal Law
(1896) but this rule was not reproduced later in the following Penal Codes (1951-6
and 1968).

The rationale behind any such suspension of the limitation period is the legal
impossibility of proceeding with the criminal case if a necessary court decision is
missing. Its absence constitutes a judicial obstacle (Fr.: obstacle de droit) creating
a judicial impossibility to prosecute the offender (Fr.: impossibilite de droit).
Bulgarian law has never recognized the factual impossibility to prosecute the
offender (Fr.: impossibilite de fait) as any suspending factor, e.g. because of war,
earthquake or nuclear disaster, and has never upgraded any such difficulty to a
ground of suspension. Hence, no factual difficulties have been turned into grounds
of suspension to make any of them a factual obstacle (Fr.: obstacle de fait) to the
limitation period.

Finally, as pointed out supra, the prosecution act against the offender,
interrupting the limitation period under Article 81 (2) CC, constitutes also a ground
for suspension. The period cannot run when the prosecution act is underway. This
act not only invalidates all the time which had run out so far from the end of the
criminal activity but also prohibits the next limitation period from running. As far
as the entire prosecution is a legal activity based on decisions, each of its acts might
be qualified as a judicial obstacle similar to the decisions under Article 81 (1) PC.

3.9. The Bulgarian criminal law provides for the so-called absolute
limitation period for imposition of punishments. According to Article 81 (3) PC,
notwithstanding interruptions or/and suspensions, the offender‘s criminal liability
extinguishes when a time, which exceeds by one half the period, provided by the
quoted Article 80 PC for the general limitation period, expires if no punishment has
been imposed. Thus, the absolute limitation period is not simply a time of inaction
by the competent judicial bodies. It is a time when they have failed to achieve the
required result, namely: the conviction of the offender. Otherwise, if even his/her
conviction is not the missing negative element, the period of time under Article 81
(3) PC would not constitute any limitation period at all. What actually makes this
period of time a limitation one is the non-conviction of the offender. The lack of
such a conviction allows the absolute limitation period to expire.

Per argumentum a contrario, if the offender is convicted, even the absolute
limitation period under Article 81 (3) PC cannot run out. It follows that this
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limitation period is inevitably interruptible by the conviction of the offender: a
condemning criminal judgment imposing a punishment on him/her. Once this
conviction occurs, no statute of limitations is relevant, including the absolute one.
Yet, if exceptionally, the judgment is overturned by some of the extraordinary
remedies for its review, then, obviously, a new limitation period of both general and
absolute period shall restart as nothing impedes its running!.

The issue of impeding the absolute limitation period is not regulated in the
Bulgarian PC. However, it is important that the PC expressly recognizes the
judgment in force as a ground of suspension of the absolute limitation period.
Besides, it must be decided in the PC whether the executed part of the already
imposed punishment, if any, should be deducted from the maximum punishment by
law to reduce the new period, accordingly, given the possible maximum of the new
punishment?.

4. Limitation Period for Execution of the Punishment

4.1. This limitation period entails on expiry the extinction of only one of the
possible substantive penal law consequences of the committed crime: the imposed
punishment, its second consequence. On the one hand, the limitation period in
the issue expires when the first consequence of the crime, the criminal liability
has already been implemented through the condemning judgment on the offender
whereby s/he was punished. On the other hand, this limitation period does not affect
the third consequence of the crime, the offender’s conviction. This consequence is
erasable by the rehabilitation of the offender (Articles 85-88a PC) or some amnesty
of his/her committed crime (Article 83 PC).

This second type of limitation period is a time when the punishment imposed
on the offender shall be executed. But it is also such a period of time when the
competent state bodies have failed to execute the punishment. On the expiry of this
period of their inaction, the punishment imposed on the offender extinguishes® and
s/he shall never serve it. Therefore, this limitation period provides the deadline to
the competent state bodies for the execution of the punishment. It is a time not
only for the institution on paper of the legal proceedings for the execution of the
imposed punishment but it is also a time for achieving this execution. Otherwise,
if this time period runs out and the sentenced offender has not started serving
his/her punishment, s/he shall be unconditionally and irreversibly free from it. As

! Article 66 (5) [Amended on 29 June 2005 — By Article 8 of the Law no. 5377] of the Turkish Penal
Code, dealing with this issue, reads as follows: “In the case of a retrial for the same act, the limitation
period for that particular act starts again from the date the court accepts the application for the retrial’.
See also Articles 311-323 of the Criminal Procedure Code of Turkey on this extraordinary legal remedy.

2 E.g. 4 years imprisonment were imposed for a crime carrying by law up to five years of this punishment
with a limitation period for criminal liability of ten years — Article 80 (1) (iii) PC. Before overturning
the judgment the offender served 3 years; after their deduction, 2 years of maximum imprisonment
are left, they reduce the limitation period to five years — Article 80 (1) (iv) PC.

3 In Poland, the ‘expunction’ of the punishment occurs as “the sentence is considered non-existent”
anymore — Article 106 of the Polish PC.
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in the case of the first type of limitation period, the behaviour of the convict is
irrelevant under Bulgarian law. The favourable result is not any reward to him/her
for good behaviour, contrary to the situation with the rehabilitation by law where its
favourable result of erasing the conviction may occur only if the sentenced offender
does not commit crimes during the rehabilitation period — see Article 86 PC.

The result of the expiry of this limitation period not only prevents the
punishment from being executed. The non-executability of the punishment imposed
on the convict opens the way to his/her rehabilitation by law as well. In view
thereof, the General Assembly of the Criminal Collegia of the Bulgarian Supreme
Court of Cassation ruled that rehabilitation by law may also take place if the
punishment imposed has extinguished because of the expiry of the limitation
period — Ttem 1 of the Interpretative Decision No. 2/2018 of the General Assembly'.

It is worth noting that rehabilitation by law after the expiry of the limitation
period has not been expressly provided for in Bulgarian law. According to Article 86
(1) (i) PC, if the punishment has not been served, rehabilitation by law may occur
after the expiry of a probation period (Articles 66 and 69 PC) if the convict has
not committed new crimes. However, this is not the only such situation where the
punishment becomes inexecutable without being served by the convict. Obviously,
as in the case discussed, if the punishment has been extinguished by an expired
limitation period, this punishment is also inexecutable without being served.

The conclusion that rehabilitation by law may take place also in cases of expired
limitation periods, comes from the application by statutory analogy [analogia legis]
of the aforementioned Article 86 (1) (i) PC. All conditions for such an analogy are
met. First, there is a gap (lacuna) in law because the relations between the limitation
period extinguishing the punishment and the rehabilitation by law should be legally
regulated in some way but they are not. Second, there is a provision applicable
to a similar situation: this is Article 86 (1) (i) PC which also envisages a case of
punishment that has become inexecutable without being served by the convict.
Third, the application of Article 86 (1) (i) PC by analogy brings a favourable result
to the person concerned. This is the convict who would benefit from having the
opportunity to be rehabilitated once Article 86 (1) (i) PC applies.

Undoubtedly, the text of Article 86 (1) (i) PC needs some further improvement.
It should codify all situations of non-executability of the punishment imposed on
the convict to prescribe that they all open the way to his/her rehabilitation. If these
grounds for the start of the rehabilitation period are codified in a general text, no
one of them would be missed.

4.2. Once this second type of limitation period expires the punishment imposed
on the offender would extinguish as a result of the competent state bodies’ inaction.
This necessarily means that the limitation period makes sense if and when the state
bodies shall act to achieve the execution of the punishment. It follows that the
limitation period in the issue cannot start running before the state bodies get obliged

! The text is in the Bulgarian language only, available at http://www.vks.bg/talkuvatelni-dela-osnk /
vks-osnk-tdelo-2017-2-reshenie.pdf (translation by the author).
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to proceed with the execution of the punishment. According to Article 82 (2) PC,
“the limitation period extinguishing the punishment shall commence as from the day
the sentence has entered into force, and with regard to punishment with a suspended
sentence, according to Article 66 - as from the entry into force of the sentence or the
court ruling under Article 68 .

Therefore, if the sentence is not suspended, the limitation period starts running
on the day when the judgment becomes effective — Article 412 (2) CPC. As soon
as the judgment becomes effective, the punishment imposed is executable and the
competent state bodies shall take steps for its execution.

However, if the sentence has been suspended as per Article 66 PC, then the
judgment, though effective, does not produce an executable punishment. The
punishment imposed on the convicted offender may become executable only after
the conditions under Article 68 PC are met and eventually, the competent court
activates it. Once the punishment is executable based on the court decision, the
competent state bodies shall take steps to secure its execution. Only then the
limitation period would be running. In view thereof, in the situation of suspended
sentences, the period shall start on the day when the postponed punishment is
activated by the competent court.

If an early release has been granted to a prisoner, the starting day would,
likewise, be the one when the unserved part of his/her punishment is executable.
This remaining part of the partially served punishment may become executable only
after the conditions under Article 70 (7) PC are met and the court activates it. After
the court decision, the competent state bodies shall take steps to secure its execution.
Then the limitation period would be running. In view thereof, in the situation of
early release, the limitation period shall start on the day when the remaining part
of the punishment is activated by the competent court.

The executability of some punishments might be a problem in cases of cumulative
sentences, containing two or more punishments of different nature — Article 57
(2) PC, if the execution of one of them shall be carried out first and prevent the
simultaneous service of the other(s). Such other punishment(s) are neither servable
before the “priority” punishment nor can be executed during its execution. Most
often, the imprisonment punishment in a cumulative sentence is executable first to
eventually exclude the simultaneous service of probation, also a criminal punishment
under Bulgarian law — Articles 42a and 42b PC. This is why, until the execution
of the former punishment is over, the latter one is inexecutable. Taking this into
consideration the non-executability of the probation punishment at the time when
the “priority” imprisonment punishment shall be served or is being served by the
convict, the General Assembly of the Criminal Collegia of the Bulgarian Supreme
Court of Cassation ruled that in such situations no limitation period shall run for
the probation punishment - Item 1 of the Interpretative Decision No. 3/2017 of the
General Assembly!. The running of this period is suspended.

! The text is in Bulgarian language only, available at http://www.vks.bg/talkuvatelni-dela-osnk /vks-
osnk-tdelo-2017-3-reshenie.pdf (translation by the author).
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4.3. As in the case with the limitation periods, the expiry of which extinguishes
the criminal liability, there is no general time limit for this second type of limitation
periods either. However, the periods are also differentiated but based on the
individual punishments imposed rather than the punishments prescribed by the
PC. The specific limitation periods are set out in Article 82 PC: (a) twenty years
if the punishment was life imprisonment without substitution or life imprisonment;
(b) fifteen years if the punishment was imprisonment for more than ten years; (c)
ten years if the punishment was imprisonment from three to ten years; (d) five years
if the punishment was imprisonment for less than three years, and (e) two years for
all remaining cases.

4.4. Under Article 82 (3) PC, the limitation period, on the expiry of which the
punishment extinguishes, shall be interrupted if the competent state bodies take action
for the execution of the punishment. Acts for its execution are sending the judgment
by the court to the prosecutor for execution, issuing an order by the prosecutor to
the prison or another competent authority to begin the execution, summoning of
the convicted person to appear, etc. After the conclusion of any such act whereby
the limitation period has been interrupted, a new period shall commence running,
as though the punishment were executable on the day when the act was performed.

No ground of the suspension of the limitation period for the execution of the
punishment exists in Bulgarian law. Hence, even if a judicial or another decision
concerning the status of the convict is indispensable for the execution of the
punishment imposed on him/her, the necessity of such a decision may not produce
the legal effect of suspension. As explained with regard to the probation punishment,
the suspension of this limitation period is also possible. The possibility of its
suspension has been recognized also in the text of Article 82 (4) PC, infra. However,
this is not achievable without a legal provision. In particular, the application
by statutory analogy [analogia legis] of Article 81 (1) PC, which prescribes the
suspension of the limitation period for criminal liability, is not feasible. No such
analogy shall be resorted to in this case because the application Article 81 (1) PC
would be detrimental to the convict: it would prolong the time of the extinction of
his/her punishment. It is well-known that no analogy is allowed if the result would
not be favourable to the persons concerned. Apart from this, such an analogy would
violate Article 46 (2) (1) of the Bulgaria Law on the Normative Acts as it would be
contrary to the rules of social ethics, at least.

Grounds of suspension of the limitation period for execution of the punishment
should necessarily be provided for in the PC. In any case, they should be essentially
similar to those under 81 (1) PC outlining the suspension of the limitation period
for the imposition of the punishment (the criminal liability). These grounds for the
suspension of the limitation period for execution of the punishment should also be
based only on legal impossibility. No factual impossibility should be upgraded to a
ground of suspension'.

! The Serbian PC, for example, contains such a rule. This is Article 107 (3): “Limitation shall not run
during the period when enforcement of penalty may not be undertaken by law.”
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4.5. There is an absolute limitation period for the execution of imposed
punishments as well. According to Article 82 (4) PC, irrespective of any interruptions
or/and suspensions, the imposed punishment gets extinct and, therefore, shall never
be executed if a time which exceeds by one half the period, provided by the quoted
Article 82 PC for the general limitation period, expired and no execution of the
punishment took place.

As in the situation with the absolute limitation period for criminal liability, the
legal framework for this type of absolute limitation period is underdeveloped. It
consists of two paragraphs only: Paragraph 4 and 5 of Article 82 PC. They give no
answers to important questions. Thus, since this is also some limitation period, what
might be the state bodies” activity/results which if not undertaken/achieved would
allow the running of this period and even its expiry? Obviously, the actual execution
of the punishment, at least, shall interrupt this limitation period; preceding acts of
the court, the prosecutor, the prison or other competent administration, however,
shall not.

Besides, if part of the punishment has been executed or pardoned and the
convict is not serving it at the moment, what shall be the length of the limitation
period for the remaining part of the punishment: shall it be calculated on the basis
of the imposed punishment or only the unserved remaining part shall be taken into
consideration? If the remaining part is incomparably smaller than the imposed
punishment, the preservation of the initial limitation period can be hardly justified.

The issues of interruption and suspension of this absolute limitation period
should not be overlooked either. If the execution of the punishment is underway,
it makes sense to accept that no limitation period may run. It is interrupted and
may commence running only if the execution stops before the entire punishment
has been served. In the meantime, while the execution is ongoing, this activity of
the competent state bodies should exclude the running of any limitation period.
Obviously, no period shall run during the execution of the punishment, let alone
expire in full. The execution should suspend it whenever an executable part of
the punishment remains unserved. Therefore, the execution in the issue not only
invalidates all the time which has run out from its start but also prohibits any new
limitation period from running.

A legislative attempt to regulate - in part, at least, - the interruption and
suspension of the absolute limitation period was made. In 1982, a new Paragraph 5
was inserted in Article 82 PC. It was designed to exclude the absolute limitation
period under the preceding Paragraph 4 of the Article. The new Paragraph 5 reads:
“The provision of the preceding Paragraph shall not apply to a fine, where enforcement
proceedings have been started for its collection.” This means that the institution of
legal proceedings for the execution of this punishment (Article 47 PC) is sufficient
for the interruption of the absolute limitation period and its suspension as well.
Hence, it is not necessary that any actual collection of the imposed fine has begun.

The institution of enforcement proceedings for the collection of the fine,
however, is an act of the competent state body for the execution of the punishment.
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As any other such act, it interrupts and suspends the general limitation period. In
addition, in the particular case with fines, the act in the issue entails under the new
Paragraph 5 also the interruption and suspension of the absolute limitation period.
The problem is that such acts concern legal proceedings and modify only general
limitation periods when it comes to other punishments. To avoid discrepancies with
their absolute limitation periods, it would be recommendable to turn into a ground
for interruption and suspension only the actual collection of the imposed fine.

Besides, it seems that the interruption and suspensions of the absolute limitation
period for the imposed fine last forever, even when the enforcement proceedings
are discontinued. However, if the proceedings are discontinued and some amount
of the imposed fine is still subject to collection, it hardly makes any sense to have
no absolute limitation period for the uncollected fine. If no such proceedings are in
existence, nothing should impede the running of this period. By the way, this view
was accepted by the Bulgarian Supreme Court of Cassation [supra, Interpretative
Decision No. 2/2018 of the General Assembly of the Criminal Collegia — Item 4
(ii); see footnote 23] but must be legislatively implemented in the PC as a clear
legal provision.

At the same time, the absolute limitation period shall be legally regulated for all
criminal punishments rather than only for the fine under Article 47 PC. This issue
needs proper codification.

5. Conclusions

A strange inversion exists in Bulgarian law. The CPC [Article 24 (1) (iii), in
particular] expresses and confirms the concept that the expiry of the limitation
period produces a substantive law effect, namely: the termination of the criminal
liability of the offender. This provision bars criminal proceedings if “the criminal
liability has been extinguished by the expiry of the limitation period”. At the same
time, the Bulgarian PC resorts to the traditional (actually, outdated) terminology
indicating only procedural effects. Article 80 (1) of this Code read that if the above-
mentioned limitation period expires, “criminal prosecution shall be excluded...”

The Bulgarian judicial practice, though, has overcome this understanding that
the statute of limitations is a procedural institution by accepting that the expiry of
the limitation period impedes primarily the imposition of the punishment on the
offender rather than his/her prosecution only. Thus, substantive law consequences
are produced: the imposition of punishment by the competent state authorities
has been excluded. From the offender’s point of view, this means the extinction
of his/her criminal liability for the committed criminal offence. Hence, this type
of limitation period is not only a time frame within which criminal proceedings
must be instituted. It is, most of all, a deadline for the conviction of the offender.
Obviously, the respective texts of the Bulgarian PC should be improved to embed
the substantive law nature and effect of this statute of limitations.

The substantive law nature and effect of the limitation period for the execution
of punishment should not cast any doubts either. Otherwise, this period would not
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be distinguished from the prescription in civil law which produces solely a procedural
effect: extinguishes the action, but not the substantive right of the creditor. Besides,
the legal framework for this second type of limitation period should be supplemented
by a rule on the grounds for its suspension. Presently, a gap on this issue exists.

The Bulgarian legal framework for the absolute limitation period [Article 81 (3)
and Article 82 (4 and 5) PC] is underdeveloped. These Articles clarify what does
not interrupt and suspend the limitation period but contain no indication as to what
may interrupt or suspend it. The only exception is Article 82 (5) PC. It concerns
the execution of the fine. Undoubtedly, this only provision on the interruption or
the suspension of the absolute limitation period is far from sufficient. Apart from
its insufficiency, it needs some additional rules to specify what happens with the
absolute limitation period after the conclusion of the ground of its interruption and
suspension, namely: the fine collection, if the whole fine has not been collected yet.

Lastly, as international judicial cooperation constantly intensifies, the
significance of time limitations/ lapse of time as its impediment will grow for all
European countries, including Bulgaria and Ukraine. See Article 10 of the European
Convention on Extradition, Article 10, letter “C” and Article 11, letters “F” and “G”
of the European Convention on the Transfer of Proceedings in Criminal Matters,
Article 6, letter “I”” of the European Convention on the International Validity of
Criminal Judgments, etc.
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CpoOK JaBHOCTH B COOTBETCTBHMH C YrOJOBHBIM 3aKOHOAaTeabcTBOM Bosrapun

Yikpauna ocyuecmensiem unmencueHoe npagogoe compyoHULecmso no Y2oi08HoIM 0eaM ¢ OPY2UMU
esponetickumu cmpanamu. Tunuunvim npensmemeuem 0ist YOOBAEMEOPEHUS YKPAUHCKUX NPOCLO 0 MAKOM
compyonuuecmee (Hanpumep, SKCMPaouyust u3 Opyzoil CMpasl, NPUHAMUE YKPAUHCKOZ0 Y20108H020 NPO-
U3600CcMea 6 3anpauueaemMoll Cmpane, NPUHAHUE U NPUBEOeHUEe 8 UCNOIHEHUE YKPAUHCKUX Y20L08HbIX
pewenuil 3a pybercom) seisiemcs Ucmeverue cpoka 0agHOCMU — NPU MOM He MOJbKO 8 COOMBEeMCmeul
C 3aK0HO0AMeNLCMEOM YKPauHvL, HO U 8 COOMEEMCMABUU ¢ 3AKOHOOAMELbCMEOM UHOCMPAHHO20 20CY0ap -
cmea, xomopoe Ykpauna sanpawueaem o compyonuuecmee.

IIpobnema 6 mom, wmo yzon06HwLEL percum OaABHOCMU OOILUUHCIEA €8PONEUCKUX CMPAH CYue-
CMEEHHO OMIIUYACTICS O YKPAUHCKO20. B c8513U ¢ 9muMm ykpauHckue cneyuaiicmol no yzoi08HbIM 0eiam
3aunmepecosanvl 8 mom, ymobvl UMems HEKOMopole 00UUe 3HAHUSL O CPOKAX OABHOCMU 8 OPYeux espo-
netickux cmpanax, ocobenno maxux, xax bonzapus. C 00HOU cMOpPOHbL, MO 20CYOAPCMBO ABNACMCSL
cepovestbim napmmepom Yepauivl 6 Mencoynapoornom cyoebiom compyonuuecmse; ¢ Opyzoil — 6012apCKuil
pescum 0asHoCmu S6AAEMCSE NOOX0OAUUM NPeOCmaBUmeneM Mex e6PONeickuUx nPasosvix PEeJNCUMOs OLs
ucmeueHus cpoka 0asHOCMU, KOMOPble CYUECMBEHHO OMIUYAIOMCS. OM YKPAUHCKUX.

Bce yzonosnvie 3axonvl cospemenozo 6012apcKozo 20cy0apcmea co0epicai OnpeoeieHHolil PeXcum
dasnocmu. Imumu 3axonamu sieasromcsi Yeonosnviil 3axon 1896 z00a (ommenen), Yeonoenviii 3axom
1951 200a, ycosepuercmeosannviii 0o Yeonoenozo kodexca 1956 zoda, nocie noanoi kooupurayuu smoti
ompacau npasa 6 Borzapuu (maxice ommenen), u cyuecmeyiouuil Yeonosuvii kooexc 1968 zoda.

Ilo yeonosnomy 3axony cpox dasHocmu cocmagisiem nepuod 6e30eiicmeus KOMNeMeHMHbIX 20CY-
dapcmeennvix opzanos. Hcmeuenue dasnocmu zacum Henocpedcmeentole npagosvie nociedcmeus npe-
CIyYNAeHULl ULU HAKA3AHUS, HASHAYEHHDIE 34 HUX CYOOM.

B Boneapuu yeonosnoe npaso pezyiupyem 0asHOCMb. IMO SGAAEMCsL 3AKOHOOAMENLHIM NPU-
SHaHuem mamepuarvHoi npupodvl dasnocmu. Konyenyus o mom, umo yeonoenas 0a6HOCMb S6ASeMCs
NPOUECCYATbHO-NPABOBLIM UHCIUMYMOM, Ovlia npeodorena ¢ 6012apcKoli meopuu, npase u cyoebHoll
npaxmuxke. Ucmeuenue cpoxa dasnocmu maxdyce eieuem 3a co60ll Npoyeccyaivibie NOCIe0Cmeusl, HO OHU
BLIMEKANM U3 €20 NPAMBIX MAMEPUALLHO-NPABOGHIX PE3YLLMAMOS 8 Kauecmae 6MOPUtHbIX NOCAeOCTNEULL.
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CPOK JIaBHOCTH; HAKa3aHUE.
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