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Ananizylomvcsi nonooicennsi 1ogoeo 3axony Vipainu «lIpo 3anobicanns ma npomuoino
domawnbomy Hacurbemsyy. Poszenioaromvcs cneyianibhi 3ax00U woo0o Npomuodii OOMAUHbOMY
HACULCMBY MA HACUILCMEY 34 O3HAKOK CMAami K HOBI CHOCOOU MUMYACOB020 OOMEJICEHHS
OKPEMUX MATIHOBUX MA OCOOUCIIUX HEMAUHOBUX YUBLIbHUX NPAG 0CODU, BUCBIMIIOIOMbCS NIOCMABU
ix sacmocysanus. [locnioxcyemvcsa noniyecbKuil (aOMiHicmpamueruti) nopsaooK 3acmocy8anHs
MepMiH06020 3AOOPOHHO20 NpUNUCY Ma CyO08ULl YUBLILHULL NPOYECYAnbHUll NOPAO0OK 6UOAHi
00MedNCYBANBHO2O NPUNUCY CMOCOBHO KPUBOHUKA, DO3KDUSAIOMbCS IX Npagosa npupood ma
Heooniku. OBIPYHMOBYEMbCA, WO 00 €EKMOM NPABoBOi OXOPOHU NPU 3ACMOCYEAHHI MEPMIHOB020

3a00pOHHO20 Ma OOMENUCYBANLHO2O NPUNUCIE € 0COOUCTe HeMAaLUHO8e NPAso NOCMPAHCOANOl

0cobu Ha scumms i 300p08°si ma npaso c60000Y, a 00 €EKMOM 0OMENCEHHS — NPABA KPUBOHUKA HA
KOPUCMYBAHHSL BIONOBIOHUM JHCUTUM NPUMIWEHHAM, C80000Y NEpecy8aHHs i CRiIKY8aHH: 3i CBOEIO
oumunoro. Chopmynboeano npono3uyii 000 600CKOHANEHHS NPABOBO2O PE2YTIOBAHHI MEXAHIZMY
3ACMOCY8AHHSL BKAZAHUX OOMENCYBATILHUX 3AX00I8 31 30epedceHHsM banancy inmepecié 060x cmopin.

Kntouosi cnosa: yusinoni npaga, oomedicents npas, cnocoou 3axucmy, OOMAWHE HACUTbCMEO,
HACUTILCMBO 30 O3HAKOK — Ccmami, 3axo0u  Npomuoii, MepmiHO8Ull 3A00POHHUL  NPUNUC,
00MeNCYBATIbHULL NPUNUC, NONIYIA, CYO, YUBLIbHULL npoyec, KPUBOHUK, NOCMPAncodaid ocooad.

Jowuuyxuit M.B., Kopoeo C.A. HoBble cnioco0bl BpeMEHHOr0 OrpaHUYeHUs] OTAeIbLHbIX
rPakIaHCKUX MPaB: CHeNHAJIbHbIE Mepbl MO MPOTHBOAEHCTBHIO JOMALIHEMY HACWIHIO M
HACHJIMIO N0 MPHU3HAKY M0JIa ¥ CHeNNAIbLHbII NOJHIeCKHii U TPaMKIaHCKU MpoleccyaabHbIH
MOPSA/IOK BBIIAYU CPOYHOT0 3ANPETHOI0 U OTPAHMYHUTEILHOTO MPeINUCAHUI

Ananusupyromesinonosicenusn Hoeo2o 3axona Ykpaunst « O npedomsepaueHun unpomueooeicmaui
domawnemy Hacunuioy. Paccmampuearomes cneyuansivle Mepsbl HO HPOMUBOOeUCmauio OOMatHemy
HACUTUIO U HACUTUIO NO NPUSHAKY NOAA KAK HOBbLe CHOCODbI 6PEMEHHO20 O2PAHUYEHUSI OMOESTbHBIX
UMYUJECNBEHHBIX U JIUYHBIX HEUMYUWECIMBEHHBIX 2PANCOAHCKUX Npag IUYHOCU, O0C6euaiomcsl
OCHOBaHUSA UX npuMeHenus. Mlccnedyemces nonuyeickuil (AOMUuHUCIpamueHbsiil) NopsiOOK NPUMEHeHUs.
CPOUHO20 3aNPemHO20 NPEONUCAHUSL U CYOCOHDBII 2PANCOAHCKULL NPOYECCYaNbHbI NOPAOOK 8blOAYU
02PAHUYUMENBHO20 NPEONUCAHUS OMHOCUNETLHO 00UOYUKA, PACKPBIBAIOMCS UX NPABOBAs NPUpooa
U HeOOCMAMKU.
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Ob60cHO8bI8ACICSL, YMO 00BLEKMOM NPABOGOU OXPAHbL NPU NPUMEHEHUU CPOYHO20 3aNPemHo20 U
02PAHUUUMENbHO2O0 NPEONUCAHUTLL SABNACMCS TUUHOE HEUMYWECMEEHHOe NPA8o NOCMPAdaguleco
JUYA HA JHCU3HB U 300POBbE U NPABO HA CB0000Y, A 00BEKMOM 0SPAHUYEHUS — NPABA 0OUOUUKA
Ha NOTb308AHUE COOMBEMCMBYIOUUM HCUTLIM HOMEUEHUEM, C80000Y Neped8UICeHUs U 0D eHUs
co ceoum pebenrom. Chopmynuposanvl nPeodsodCeHUs. N0 COBEPULEHCMBOBAHUIO NPABOBO2O
PeSyIUPOBaHUs. MEXAHUSMA NPUMEHEHUs YKA3AHHbIX OSPAHUYUMETbHbIX Mep C COXPAHEeHUeM
bananca unmepecos 0beux cmopoH.

Knrouesvte cnosa: epasicoanckue npasda, 02paHuieHus npag, cnocoowl 3aujumsl, 0OMauHee
Hacuiue, HACUIue No NPU3HAKY NOLd, Mepbl NPOMUBOOCUCMEUs, CPOUHOe 3anpeujaioujee
npeonucauue, 02paHuyuUmensHoe nPeonucanue, NOIUYUs, cyo, epa’rcOaHCKull npoyecc, 00UOYUK,

nocmpadaemee JAUYO.

Loshytskyi Mykhailo, Koroied Serhii. New ways of temporary restriction of individual
civil rights: special measures to counter domestic violence and gender-based violence, and
special police and civil procedural procedures for the issuance of urgent prohibited and
restrictive regulations.

The provisions of the new Law of Ukraine “On Prevention and Counteraction to Domes-
tic Violence” were analyzed. It is reviewed special measures to counter domestic violence and
gender-based violence as new ways of temporarily limiting certain property and personal non-
property civil rights of the individual and the reasons for its application are highlighted. The po-
lice (administrative) procedure for the application of an urgent prohibited order and the judicial
civil procedure for issuing a restrictive injunction against the abuser are investigated, their legal
nature and shortcomings are disclosed. It is substantiated that the object of legal protection in
the application of urgent prohibitive and restrictive orders is the personal non-property right of
the injured person on life and health and the right on freedom, and the object of restriction is the
abuser s right to use the appropriate accommodation, freedom of movement and communication
with his child. Proposals have been formulated to improve the legal regulation of the mechanism
for applying these restrictive measures while preserving the balance of interests of both sides.

Keywords: civil rights, restrictions of rights, means of protection, domestic violence, gender-
based violence, countermeasures, urgent prohibitive regulation, restrictive injunction, police,

court, civil process, abuser, injured person.

2017 pik 3aKiHYMBCS MAacIITa0HOIO CYIOBOIO peopMolo, Tepeaycim
MPOIECYaIbHOIO 3aKOHOAABCTBA: 15 rpyaHs HaOynu 4uHHOCTI HOBI l{MBUIHHMIA
rporiecyanbHui, [ocrmomapebkmii mporecyanbHuil Ta Kojexc aaMiHiCTpaTHBHOTO
CyIOUYMHCTBa YKpaiHu. HampukiHii poKy HapiaMeHTOM TakoX OyB NPHHHSTHHA
3aKOH, SKMH 3alpOBaKy€ HOBUH INOPSIOK OOMEXKEHHS OKpPEMHX MaiHOBUX Ta
0COOMCTHUX HEMAMHOBUX IIMBUILHUX TIPaB OJIHIET 0COOH 3 METOKO 3aXUCTY OCOOUCTUX
HEMailHOBMX IUBLIBHMX IIpaB iHIIOI ocobu — 3akoH Ykpainu «lIpo 3amobiranus
Ta MPOTHUIII0 JOMAITHBOMY HacHIBbCTBY» Bif 7 rpyms 2017 p. Ne 2229-VIII (1um
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3aKoHOM TakoX BHOCATHCS BimmosinHi 3Minu g0 KYnAll, HIIK, 3akony Ykpainu
«IIpo 3abe3mnedyeHHs] PIBHUX MpaB Ta MOMJIMBOCTEH >KIHOK 1 YOJIOBIKIBY), SIKUM
3alpOBAUKYIOThCS HOBI BUIM CIIELIaJbHUX 3aXOAiB LIOA0 MPOTHIIi JOMALIHbOMY
HACHJIbCTBY Ta HACWJIbCTBY 33 O3HAKOKO CTaTi, BU3HAYAIOTKLCS IM1JICTABH 1 MOPSAIOK X
3aCTOCYBaHHS (Jai — 3aKoH).

30kpemMa, 10 cHemiaJbHUX 3aXOMiB IOJ0 MPOTHJIl JOMAalTHBOMY HACHIILCTBY
3akoH BimHOCHUTB: 1) TepMiHOBHMH 3a00pPOHHMI NPHUINC CTOCOBHO KPHUBIHHKA;
2) oOMeXyBaJIbHHIA TPUIHC CTOCOBHO KPHUBIAHWKA; 3) B3ATTS (3HATTS) Ha
npoiTaKTHYHUIN 00K KPUBIHUKA Ta IPOBEICHHS 3 HUM PO IIaKTHIHOI POOOTH;
4) HanpaBJeHHs! KPUBIHUKA Ha TIPOXOPKEHHS TIPOTPaMHU Uil KPUBIHHUKIB.

OcranHi 1Ba BUOYM 3aXOIiB IIOAO MPOTHIIl JOMAIIHbOMY HACHUIBCTBY B MEXKaxX
HAILIOTO JIOCIKeHHsT Oe3MmocepeJHbO HE CTOCYIOTHCS IMBUTICTUYHOTO AacrieKTa
(3aXUCTy UBLIBHUX IIPAB OCTPaXKAI01 0COOM ), OCKIITBKH MAIOTh aIMIHICTPATHBHO-
MIPABOBY MPHUPOJY: B3STTSA HA MPOQPUIAKTUYHUNA OONIK KPUBIHHUKIB Ta TMPOBEICHHSI
3 HAMH TPOMITaKTHIHOI POOOTH, a TAKOXK 3HATTA 3 MPOQIUIAKTHYHOTO OOIIKY
3IIMCHIOIOTHCS YIIOBHOBaKEHUM TT1Ip03/1i7IoM oprany HarionansHoi momniii Ykpainu
(Moxke OyTH OCKap»KeHe B aIMiHICTPaTUBHOMY MOPSAKY 4M A0 cyny B nopsaxy KAC
0e3nocepeIHbO KPUBIHUKOM YH 1HITUMH 3aiHTEPECOBAHUMHU 0CO0aMHU, MpaBa SIKUX
MOPYIIEHO); HAIPABJICHHs KPUBIHUKA Ha MPOXOMKEHHS IIPOrpaMH Ul KPUBIHUKIB
3MIMCHIOETBCS 32 pIIICHHSAM CYOy, YXBQJICHHM B TOPSAIKY aIMiHICTpaTUBHO-
JISTIKTHOTO TTpoBapkeHHs (32 HopMamu KYnAIT), mig yac BupilieHHs TUTaHHS TIPO
HaKJIaJCHHS Ha 0COOY-KPUBIHUKA CTSTHEHHSI 32 BUMHEHHS JIOMAIIHLOTO HACHUIIBCTBA
YM HACHJIbCTBA 33 O3HAKOIO CTaTi (K aAMIHICTPAaTHBHOIO IPABOMNOPYLICHHS 3a
ct. 1732 KYnAIl), a ockap:keHHsI 3aCTOCYBaHHSI I[bOTO 3aX0y Ma€ 3/iHCHIOBATHCS B
MOPSIIKY anesIiiHOrO OCKAP)KEHHS MOCTAHOBH MICLIEBOTO CYIy 10 anesLiiHOro
CyJly SIK TIOCTQHOBH Y CIIPaBi PO aJMiHICTPAaTHBHE MPAaBOIOPYILICHHS.

BonHouac iHTepec, sk HayKOBUH, Tak 1 MPaKTUYHWH, CTAHOBIATH TaKi BHIU
crieniadbHUX 3aXOMIB MIONO TPOTHII JOMAIIHEOMY HACHIIBCTBY Ta HACHIILCTBY
32 O3HAKOIO CTaTi, SIK TEPMIHOBUH 3a00pOHHMI NPHUIIUC CTOCOBHO KpPUBIHHUKA
Ta OOMEXYBAJIBHHI TPUIHC CTOCOBHO KPUBIHWKA, AJDKE 3a3HAUCHI 3aXOIH €
OOMEKEeHHSIM OKPEMHX MaWHOBHX Ta OCOOMCTHX HEMalHOBHMX LUBUIBHUX IIpaB
(30KpeMa, IpaBa BIACHOCTI 1 MpaBa KOPUCTYBAHHS HA BIJIIOBIIHE )KUJIC TPUMIILICHHS,
mpaBa OaThKiB Ha CIIIJIKYBaHHS 3 JWTHUHO, TpaBa Ha CBOOOIY TepecyBaHHA i
CcBOOO/Y JTUCTYBaHHS 1 TeJIe(OHHUX PO3MOB).

OcCkinbKM 3a3HayeHi OOWABa BHUJAW CIEIIAIBHUX 3aXOJiB IIOJO0 TPOTHIIL
JIOMAITHHOMY HACHJIBCTBY Ta HACHIILCTBY 32 O3HAKOIO CTATI € MPSIMUM BTPYYaHHSIM
y cdepy MaiiHOBHUX i OCOOMCTHX HEMAaWHOBHX IMPAaB OJIHi€T 0COOM (KPUBIHUKA), aJie
3aCTOCOBYIOTHCS BOTHOYAC 3 METOIO 3aXUCTY OCOOMCTUX HEMAHOBUX Ta MaliHOBHX
mpaB iHIIOI 0codm (TMOoCTpaXkaanoi 0coOHM), TOMY HAYKOBHH IHTEpeC CTaHOBUTh
PO3KPUTTS MPaBOBOI (LMBLIICTHYHOT) MPUPOIN 3a3HAYCHUX CIICLIaIbHUX 3aXOIiB
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00OMEXeHHS IMBLUTHHMX MPaB 0COOM-KPUBIHUKA K CTIOCO0IB 1X 0OMEKECHHSI, TTACTaB
Ta MOPSAKY 1X 3aCTOCYBaHHS, & TAKOXX MOXKJIIUBICTh BU3HAHHS IIMX 0OMEXKYBaJIBHUX
3aXO0MiB MO0 OCOOM-KPHBIHHWKA OJHOYACHO CIOCOOAMH 3aXHCTy OCOOMCTHX
HEMaTHOBUX Ta MAalfHOBUX IMBUILHUX IIPAB MOCTPAXKAAIOI 0COOH, 110 i CTAaBUTH 3a
METY Hallla CTaTTA.

[lepmiuM BHUIOM HOBUX CICIIaIBHUX 3aXOJIB IIOJO0 MPOTUAIl JOMAIIHBOMY
HacHJILCTBY Ta HACWJIBCTBY 32 O3HAKOIO CTaTi € TEPMIHOBHUU 3a00pPOHHMIA TIPUITHC
CTOCOBHO KPHBJHHKA. 3aKOH BH3HA4Ya€ TEPMIHOBUH 3a00POHHUHN MPHUITUC CTOCOBHO
KpUBIHUKA SK CHEIlaTbHUN 3axig MpOTHIii TOMAITHEOMY HACHILCTBY, IIO
3aMCTOCOBY€THCSl YIIOBHOBOKECHUMH ITiJIPO3/IiIaMy opraniB HarioHanbHOT momitii
VYkpainu sik pearyBaHHs Ha (DakT JOMAIIHLOTO HACWJIBCTBA Ta CIPSMOBAaHHN Ha
HEraiiHe MPHUIMHEHHS JIOMAITHhOIO HACHIILCTBA, YCYHEHHS HEOC3MEKH ISl JKUTTS
1 3I0pOB’ST TTOCTpakIaauX 0ci0 Ta HETOMyIEHHS MPOIOBXKEHHSI UM TIOBTOPHOTO
BUMHEHHS TaKOTO HACWIbCTBA. TepMIHOBUN 3a00pOHHUN IPHUITUC BHUHOCUTHCS
KPUBIHUKY YITOBHOBAXCHIMH ITi IpO3aiJIaMu opraHiB HartionansHO1 mosimii Ykpainn
y pasi icHyBaHHs Oe3locepenHbOi 3arpo3H JKUTTIO YU 30POB’I0 MOCTPaKIanol
0CO0M 3 METOIO HEraliHOTO NMPHUIMHEHHS JOMAITHBOTO HACHJIBCTBA, HEMOMYIICHHS
WOTO TPOJIOBKEHHSI YM TIOBTOPHOTO BYMHEHHsS. TepMiHOBHI 3a00pPOHHUI MPUITHC
MOXKe MICTHUTH Taki 3axomd: 1) 3000B’S3aHHS 3alUIINTH MICIE TMPOKUBAHHS
(mepeOyBaHHs1) TOCTpaxaanoi ocobu (A LBOTO MOXYTh 3aCTOCOBYIOTHCS
TTOJTIIIEMChKI 3aXoAuW TPUMYCY); 2) 3a0opoHa Ha BXia Ta mepeOyBaHHS B MICII
Mpo’KUBaHHs (TMepeOyBaHHs) MocTpakaanoi ocodu (i oOuaBa 3aX0Iu HE MOXKYTh
3aCTOCOBYBATHCS IIOMO KPWUBIHHUKA, SKHH HE JOCAT BICIMHATIITHPIYHOTO BIiKY
Ta Ma€ CHUIbHE Miclle MPOKUBAHHS 3 MOCTPaKAaiol0 oco0oro); 3) 3abopoHa B
OyIb-SKH CITOCIO KOHTAKTyBaTH 3 MOCTpakmanoro ocoboro. Ilim wac BupimeHHS
MUTAHHS [P0 BUHECEHHSI TEPMiIHOBOTO 3200POHHOIO MPUITUCY MPIOPUTET HATAETHCS
Oesrrerni mocTpaxaanoi ocodu. 3a3HaueHa BUMOTa MOMIMPIOETHCS TAKOXK Ha MICIIe
CHITBHOTO TNPOXHMBaHHA (mepeOyBaHHs) MOCTPa)KAajaoi OCoOM Ta KPHUBIHHKA
HE3aJIC)KHO BiJl iXHIX MaWHOBHX IIpaB Ha BIAMOBITHE XUTIOBE MPHUMIIICHHS.
TepmiHOBUI 3a00pPOHHUI MTPUITUC BUHOCHUTHCS 32 3asBOI0 MOCTPaKIAIol ocodu, a
TaKO’X 32 BJIACHOIO 1HIIIaTHBOTO MPAIliBHIKOM YITOBHOBKEHOTO ITiIPO3ITy OpTaHiB
HamionaneHoi moninii YkpaiHu 3a pesynbTaTaMH OLIHKM PU3UKiB. TepMiHOBHA
3a00pOHHUHN TIPUITHUC BUHOCUTHCS CTpokoM 10 10 mil.

OTxe, 06’ €KTOM MPAaBOBOT OXOPOHH MPH 3aCTOCYBaHHI TEPMiHOBOTO 3200POHHOTO
TIPUTTHCY € 0COOUCTE HEMAHHOBE MPABO TOCTPAXKIAIOT 0COOH Ha KHUTTS 1 3MOPOB’ s
(ct. 281 LIK) Ta mpaBo Ha cBoOomy (cT. 288 L1K), a 00’ekTOM OOMEKEHHS — IpaBa
0COOM-KpUBIHUKA Ha KOPHCTYBAHHS BiMIMTOBITHUM JKHJIUM TpuMimeHHas (cT. 383,
405 LK), cBobony mepecyBanns (ct. 313 1IK) i crinikyBaHHS 31 CBOEI JUTHHOIO
(a. 3 ct. 157 CK).
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[HmIM BUIOM HOBHX CHEIHABHUX 3aXOMIB IMOMO MPOTHIII JOMAITHBROMY
HACWJIbCTBY Ta HACWJIBCTBY 32 03HAKOIO CTaTi, IKi 0OMEXYIOTh MaifHOBI Ta 0COOUCTI
HEeMaWHOBI ITUBIIILHI TIpaBa 0c00M, € 0OMEKyBaTHHUH MPUITHC CTOCOBHO KPUBIHUKA
SIK BCTAHOBJIICHUH y CYIOBOMY TOPSJIKY 3aXiJ] THMYaCOBOIO OOMEXCHHS TpaB Yu
TTOKJIaZCHHS 000B’ SI3KiB Ha 0CO0Y, sSTKa BYMHIIIA JOMAITHE HACHIIBCTBO, CIIPSIMOBAHHUH
Ha 3a0e3MeUeHHs 0e3MeKU TOCTPaXKIaI0l 0COOH.

OOMeXyBaITbHUM TIPUIMCOM BH3HAYAIOTHCA OJMH UM JIEKIJIbKa TaKUX 3aXOIliB
TUMYaCOBOTO OOMEKEHHsI ITPaB KPUBJIHUKA a00 MOKJIaJIeHHS HA HBOTO 000B’SI3KiB:
1) 3abopona mepeOyBaTH B MiCIli CIUTBHOTO TIpOXKUBaHHS (TiepeOyBaHHS) 3
MOCTPayKAAIO 0c00010 (LIeH 3aXiJ HE MOXKE 3aCTOCOBYBATHCS LIOA0 KPUBIHHUKA,
SKUN HE MOCAT BICIMHAAIMTHPIYHOTO BIKYy Ta Ma€ CIUIBHE MiCIle TPOXKUBAHHS 3
MOCTPaXKAAIO 0c00010); 2) YCYHEHHS MEPEeIIKo Y KOPUCTYBaHHI MaifHOM, IO €
00’ €KTOM ITpaBa CIUTLHOT CyMiCHOT BIIACHOCTI 200 0COOWCTOIO TPUBATHOIO BIIACHICTIO
MoCTpaXKAaioi ocodu; 3) oOMEXEHHS CHIIKYBaHHS 3 MOCTPAKAAJIOI TUTHHOIO;
4) 3abopoHa HAOMMKATHCS HAa BHU3HAYCHY BIJICTaHb OO MICII TPOKUBAHHS
(mepeOyBaHHs1), HaBYaHHS, pOOOTH, IHIIMX MICIb YacTOTO BiABigyBaHHS
MTOCTPaXKIAJIOI0 0Cc00010; 5) 3a00poHa 0COOMCTO 1 Uepe3 TPETiX 0cid po3ITyKyBaTH
MoCTpaKAady ocoOy, SKIIO BOHA 3a BJIacCHUM OakaHHsAM mepelyBae y Micli,
HEBIJIOMOMY KPHWBIHHUKY, IEpECiayBaTh ii Ta B OyOb-sSKAN CHOCIO, CIITKYBaTHCS
3 Helo; 6) 3a00poHa BECTH JIMCTYBAaHHS, Tele(OHHI NEPErOBOPH 3 MOCTPAXKIAION0
0c00010 a00 KOHTAKTyBaTH 3 HEIO Yepe3 iHI 3aco0m 3B’SI3Ky 0COOMCTO i depe3
TpeTix oci0. PimenHs mpo Bupauyy 0oOMEKyBaJIbHOTO MpHUMUCY abo Mpo BiIMOBY
y BHIa4i 0OMEKyBaJbHOTO TPUITACY MPUUMAETHCS Ha IIICTaBl OIIHKH PU3HKIB.
OOMeXyBallbHUI TPUIHC BUIAETHCS HA CTPOK BiJl OJHOTO JIO IIECTH MICSIIiB.
ITopsimok Bumadi cyaoM OOMEXKYBadbHOTO TIPUIHACY BHU3HAYAETHCS [[MBITHHUM
MpolecyaabHUM KOJIEKCOM YKpaiHu.

¥ 3B’s13Ky 3 1TiM 3akoHOM BHeceHo 3Mminu 1o LIITK, nomoBauBImM po3nin IV HoBOIO
riaBoro 13 «Po3misin cyaoM cnpaB mpo BUAA4y i MPOJAOBKEHHS 0O0MEXYBaTbHOTO
MIPUITUCY Y, TIOJIOKESHHSIMHE SIKOi BCTAHOBIICHO:

— 3asBa Mpo BHJAUy (IIPOJOBKEHHS) OOMEKYBAILHOTO MPUIIHCY TOAAETHCS JI0
Cyy 3a MiCIIeM ITPOKUBAHHS (MiCIIe3HAXOKEHHS CITYKO MATPUMKH TIOCTPAKIATAX
0ci0) mocTpaxaanor 0coboro (il mpeacTaBHUKOM, OaTbKaMM Ta IHIIMMU 3aKOHHUMH
MpeJCTaBHUKAMY JIUTHHU, POAMYAMHU JUTHHH, MadyXor ab0 BITYMMOM JUTHHH, a
TaKOX OPTaHOM OINIKH Ta MIKJIIyBaHHS B IHTepecax AUTUHU YM HEJI€31aTHOI 0co0H,
sIKa TIOCTPaXkaasia Bill JOMAITHHOTO HACHILCTBA);

— 3alHTEPECOBAaHUMH 0CO0AMH Y CITPaBax Mpo BUAYy OOMEKYBaILHOTO MIPUITHCY
€ 0cO0M, CTOCOBHO SIKHMX IOJIAaHO 3asiBYy MPO BUAA4y OOMEXKYBAJIHHOTO MPHITUCY, a
TaKOXK 1HOI (i3U4HI 0COOH, PaB Ta IHTEPECIB AKUX CTOCYETHCS 3asBa MPO BUAAUY
00MEKYBaIBHOTO MPUITUCY, & TAKOXK OPTaHH JIEPIKABHOT BJIa I Ta OPraHU MiCIIEBOTO
CaMOBpSIIyBaHHS Y MEXKax 1X KOMICTEHIIIi;

(JTIOBA ANTETISLI

Ne 4 (49), 2017

[op)
[de)



LuBinbHe npaBo Ta uuBiNbHUI Npouec

(TIOBA ANTETTSILI

Ne 4 (49), 2017

— CIIpaBa po BUaqy 00MEKyBaTbHOTO IPUTIHCY PO3IVISIAETHCS CYIOM 38 YIaCTIO
3asBHUKATa3aiHTEPECcOBaHUX 0Ci0. Y pasi, IKIIO0 y4acTh 3asBHUKA CTAHOBUTH 3arpO3y
MOJIABINOT JUCKPUMIHAIT UM HACHIILCTBA JIJISI HOTO, CIIPaBa MOXKE PO3IISIATUCS
0e3 ioro ywacti. HesBka Hane)XKHUM YHHOM TMOBiJOMJIEHHX 3aiHTEPECOBAHUX
0Ci0 He TepenTKoKae po3MIAY CIpPaBH MPO BUAAYY OOMEXKYBAJILHOTO IIPHUITUCY.
Cyn po3risiae cipaBy npo BUAady 0OMeXyBaJIbHOTO IPUIKCY He Ti3Hile 72 TOOuH
TICJIST HAJIXO/PKEHHS 3as1BH PO BHUJIAYy 0OMEXYBAIBHOTO MPHITUCY JIO CYY;

— y pa3i 3aJJ0BOJICHHS 3asBH CyJ BUJA€ OOMEKYBAJIbHUN NPUIIUC y BUDISAII
OJTHOTO YH JEKITBKOX 3aXO/IiB THMYACOBOTO OOMEKEHHS MpaB 0COOM, SKa BUMHHIIA
JOMAITHE HACHJIBCTBO YW HACHIIBCTBO 33 O3HAKOIO CTaTi, mepeadadyeHnx 3aKoHOM
Ykpaian «IIpo 3amobiragas Ta MPOTHIIIO TOMANTHEOMY HACHILCTBY» a00 3aKOHOM
VYkpainu «IIpo 3abe3nedeHHst piBHUX PaB Ta MOKIMBOCTEH JKIHOK 1 YOJIOBIKiBY», Ha
CTPOK BiJl OMHOTO 0 IIIECTH MICSIIIB;

— pillIeHHs Cyay MPO BHIAYy OOMEKYBAJIBHOTO MPHUIIHCY MiISTa€ HEraiHOMY
BUKOHAHHIO, a HOTO OCKap»KEeHHS HE 3yMTUHSE HOT0 BUKOHAHHS,

— mpo BUAady abo MPOTOBXKEHHS OOMEXYBalbHOTO MPUITUCY CyA HE Mi3HilIe
HACTYITHOTO JHS 3 THS YXBAJICHHS PIIICHHS TTOBIIOMIISE YITOBHOBAXKCHI ITiAPO3ILITH
opraniB HamionanpHol mominii Ykpainu 3a micueM NpoXuBaHHs (mepeOyBaHHS)
3asBHUKA JIJIS B3SATTS 0COOM, CTOCOBHO STKOT BUaHO 200 ITPOOBKEHO OOMEKYBATbHUN
MIPUITUC, Ha MPOQUIAKTUYHUHN OOMIK, a TaKoX paiioHHi, pailoHHi y mictax Kuesi i
CeBacTormoiti 1epykaBHi aaMiHICTparlii Ta BUKOHABYI OPTaHU CUTbCHKUX, CETUIITHIX,
MICBKHUX, pAaOHHUX y MicTax paj 3a MicLileM POKUBaHHS (epeOyBaHHsI) 3asiBHUKA.

OT1xe, 00’ €KTOM ITPaBOBOI OXOPOHH ITPH 3aCTOCYBAHHI 00MEXYBAITBHOTO TIPUTTACY
CTOCOBHO OCOOM-KPHUBIIHUKA, SK 1 MPU 3aCTOCYBaHHI TEPMIHOBOIO 3a00pOHHOTO
TIPUTTUCY, € 0COONCTE HEMAHHOBE TPABO MOCTPAKIATIOI 0COOHM Ha JKHUTTS 1 3MO0POB’ S
(ct. 281 1IK) Ta mpaBo Ha cBoOomy (cT. 288 11K), a 00’ekTOM 00OMEKEHHS — MpaBa
0COOM-KpUBIHUKA Ha KOPHUCTYBaHHS BIATIOBIIHUM XWJIMM TpUMIiMeHHs (cT. 383,
405 LK), cBoboay mepecyBanns (ct. 313 1IK) i cminkyBaHHS 31 CBOEK JUTHHOIO
(a. 3 ct. 157 CK).

Sk Bimomo, 3a3BHYaii mpaBa JIOAUHU (SIK 0COOMCTI HEMAHHOBI, Tak i MaliHOB1)
MOXXYyTh OyTH OOMEXKEHI SK 3aXill KPHUMiHAJIHHO-TIPABOBOTO XapakTepy, SKHH
BCTAHOBIIIOETHCS. BUPOKOM cyay. BoiHouac HaBeOeHiI BHILE IMOJOKEHHS HOBOTO
3aKkoHy CBiTUaTh MPO 3aMPOBAHKEHHS HOBOTO aaMiHICTPaTHBHOTO (TIOMIIIEHCHKOTO)
Ta IMBUILHO-TIPOLECYATFHOTO (CYIOBOTO) TOPAAKY THMYacoBOIO OOMEKEHHS
OKpeMHUX MafHOBHX Ta 0COOMCTHUX HEMAaWHOBUX MHBLIHHUX IIPaB 0COOHM Y CTOCIO,
BU3HAYCHUH [IUM 3aKOHOM.

AHami3 HaBeACHWX ITOJIOKEHb HOBOTO 3aKOHY Jda€ IICTAaBH JIT BHCHOBKY,
oo O0COONMBICTE HOBUX CIOCOOIB OOMEKEHHS OKpeMHX IMBUIBHHMX IIpaB,
SKi 3ampoOBaHPKCHO UM 3aKOHOM, TIOJISTaE B TOMY, IO BKAa3aHiI 3axXOAW € He
«IOKapaHHsAM» 0COOU-KPHUBIHUKA (OCKIJIBKH II€ HE € iX METOK), Xo4a W MOXKHaA
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iX BH3HATH 3aXOJIOM BiATIOBIMAIEHOCTI, @ € CBOEPIAHIM CIIOCOOOM 3aXHUCTy TaKHUX
0COOMCTHX HEMAaHOBUX MpaB MOCTPaKAAIOi 0COOM BiJ JOMAIIHHOTO HACUIIBCTBA,
SK TIpaBO Ha XUTTA Ta 3m0poB’s (ct. 281 LK — ¢dizmyra ocoba Mae HEBia eMHE
MpaBo Ha KUTTS; Pi3UuHA 0cob0a Mae MPaBO 3aXMILIATH CBOE KUTTS Ta 310POB’S Bij
MIPOTUIIPABHUX TTOCATaHb) Ta MpaBo Ha cBobomy (cT. 288 LK — dizuuyna ocoda mae
mpaBo Ha cBOOOAY; 3a00POHAIOTHCS Oynb-sIKi (popMu (DI3MYHOTO YU TCHUXIYHOTO
THCKY Ha i3uUHy 0CO0Y).

Ha migTBepmkeHHS LHOTO BHUCHOBKY 3BEPHEMOCS A0 BHU3HAYCHHS TOHATTS
crioco0y 3aXHCTy TpaBa, SKAM € BH3HAUCHI MaTepialbHUM IPaBOM (3aKOHOM YH
JIOTOBOpPOM a00 BHUILIMBAIOTH 3 iX IMOJIOKEHB) IMPUMYCOBI 3aXOlH, CIPSIMOBaHI Ha
BiTHOBJICHHS MTOPYIIEHUX YW IMiITBEP/HKEHHS OCIOPIOBAHUX UM HEBU3HAHHX IIPAB,
MPUITUHEHHS X MOpYIIEHHs, KOMIIEHCALiI0 3alOIisSHOI MOTEPHioMy IIKOIU, abo
K 1HIII 3aXOM, IO 3[aTHI JIKBIAyBaTH HECIPHUATINBI HACTIIKH IJIS TMOTEPIILIIOTO
i BruMBaTy Ha mopymHuka'. Sk 3a3nauae A.Il. Bepmmnin, mi aii 6e3mocepeaHso
CIIPSIMOBaHI Ha YCYHEHHS TIEPENTKoj Ha NULIXY 3MIHCHEHHS MpaB Cy0’ €KTaMHU.
BiHn noxissie cmocobu 3aXKUCTy MpaB Ha 3aX0IH BiMOBIJAILHOCTI i 3aX0AH 3aXUCTY,
110 He TIOB’sI3aHi i3 3aCTOCYBAaHHIM BiIIOBiIaIBHOCTI?,

OTxe, 3 aHami3y HaBEJCHWX BHILNE O3HAK BUIUIMBAE, L0 CIEIialbHI 3aXOOH
MO0 TIPOTHIII TOMAITHEOMY HACHJIBCTBY Ta HACHWIBCTBY 3a O3HAKOIO CTaTi, SIKi
3aCTOCOBYIOTHCS Y BUITISAII TEPMiHOBOTO 3a00POHHOTO MPHUITUCY Ta 0OMEXYBaIbHOTO
TIPUTTUCY CTOCOBHO KPUBIHUKA 1 K1 SIBJISTFOTH COOOT0 OOMEKESHHS OKPEMHUX MaiTHOBHUX
Ta 0COOMCTUX HEMAHOBHX LIUBUIBHUX MpaB KPUBIHHUKA Ta € AJISI HHOTO 3aX0JaMH
BIIMTOBITaTLHOCTI, € OJHOYACHO CIIOCO0AMH 3aXHCTy OCOOMCTHX HEMaifHOBHX
LUUBUIBHUX IpaB MOCTPaXJanoi 0coOM, OCKUJIBKM B Pe3yJbraTi iX MPHUMYCOBOTO
3aCTOCYBaHHS BiZI0yBa€THCS MPUITMHEHHS TIOPYIICHHS 0COOMCTHX HEMAHOBUX MPaB
Ta JIKBIJaIlisl HECIPUSATIUBUX HACIIJIKIB JIJIsl IOCTPaXKAI01 0COOH, BiTHOBICHHS 11
mpaBa Ha CBOOOIY.

Tak, ct. 275 UK Ykpainu nependadeHo, mo ¢izuuHa ocoda Ma€e mpaBo Ha 3aXUCT
CBOTO OCOOMCTOTO HEMAaWHOBOTO TpaBa Bij MPOTHIPABHUX IMMOCATAaHB IHITHX OCiO.
3axucT 0coOMCTOTr0 HEMalHOBOTO MPaBa 3AIHCHIOETHCS CIIOCOOAMH, BCTAHOBICHUMH
maBoio 3 mporo Komekcy. Ilpm 1mboMy 3aXMCT 0COOHMCTOTO HEMAfHOBOTO IIpaBa
MOXe€ 3I1HICHIOBATHCS TAKOXK 1HILIUM CITIOCOOOM BiJIOBIJHO 10 3MiCTy LIOTO MpaBa,
crrocoOy HOTO MOPYIIECHHS Ta HACIIKIB, CIPUINHEHUX IIUM TTOPYIIICHHSIM.

[lepenbavyeni HOBMM 3aKOHOM TPHMYCOBI 3aXOQH IIOAO OCOOU-KPUBIHUKA
3BOMATHCSA JO: 3000B’s3aHHS 3QNHINATH MICIle TMPOKUBAHHS IOCTPAKIATIOL
ocobu; 3a00pOoHM Ha BXiA Ta mepeOyBaHHS B Micli MpOXKUBaHHS (mepeOyBaHHS)

' Kopoeo C.O., Ilpym FO.A. Peanizaliiss NpeBEHTUBHOTO Croco0y 3axXHCTy MpaBa BIACHOCTI B
nuBLIEHOMY cynounHCTBI // Cynoa anemsimist. 2017. Ne 1 (46). C. 96.

2 Bepuwwunun A.I1. Bei6op criocoba 3ammTsl rpaxkaanckux npas. Cankr-IlerepOypr: CriermanbHbIi
IOpUINYECKUil  (DaKyIbTeT 0 MEPernoAroTOBKE KaapoB IO OpuandeckuMm Haykam CaHkr-
[TetepOyprckoro rocynapctBeHHOro ynusepcureta, 2000. C. 32-33.
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TTOCTpaXk1ajioi 0coow; 3a00pOHHM B OY/Ib-IKHH CITOCI0 KOHTAKTYBATH 3 TIOCTPAXKIAIIOI0
0c00010; 3a00poHU TepeOyBaTH B MiCIli CIIUILHOTO MPOXHBAaHHS (I1epeOyBaHHS:)
3 MOCTPAXKIANIOI 0CO00K0; YCYHEHHs MEPEelIKoJ]] Y KOPHCTYBaHHI MaiHOM, IO
€ 00’eKTOM TIpaBa CIUIBHOI CYMICHOI BJacHOCTI a00 OCOOMCTOK MPHUBATHOO
BJIACHICTIO TIOCTPKIANI0i OCOOW; OOMEXKEHHs CITIJIKYBaHHS 3 TIOCTPaXIAJIOI0
JUTHHOIO; 3a00pOHU HAOIMKATUCS HA BU3HAYCHY BiJICTAaHb JIO MIiCII TIPOKUBAHHS
(mepeOyBaHHSI), HaBYaHHS, pPOOOTH, IHIIMX MICIb YacTOTO BiIBITyBaHHS
MOCTPaXKAAJIO 0c0o000; 3a00pOHH OCOOMCTO 1 Yepe3 TpeTiX 0ci0 PO3LIyKyBaTH
ToCTpakaamy ocoOy; 3a00pOHU BECTH JHUCTYBaHHS, Tele(OHHI TIEPETOBOPH 3
MOCTPaXKAAI0 0c000r0 a00 KOHTAKTYBaTH 3 HEIO.

3a3HadeHi 00MeKyBaIbHI 3aX0IH 32 CBOEIO MPABOBOIO IPUPOIOIO € IPUITHHCHHIM
Iii, SKi MOpYyIIYIOTh OCOOHMCTI HEMailHOBI Ta MaHHOBI (IIPaBO KOPHCTYBaHHS
JKUTIIOM) TIpaBa TOCTPaXKIAI0i 0COOH, Ta BiTHOBICHHSIM CTAHOBHIINA, SIKE iICHYBAJIO
JI0 TIOpPYIICHHS, a BiATaK BIiAMOBIJAIOTH CIIOCO0AM 3aXUCTY IUBIIBHHUX IIPaB,
riepenbadenux 1. 3 14 4. 2 cT. 16 LIK Ykpaiau. Amke B IbOMY BUTIAAKY i KpUBIHHUKA
SIBJISIFOTH COOOI0 TIOPYILICHHS MEX 3A1HCHEHHS HOT0 HUBUIBHUX TIpaB, X04a 3TiJAHO
1399 213 cr. 13 IIK Ykpaiau mpu 3miliCHEHHI CBOIX TpaB 0coba 3000B’s3aHa
yTPUMYBATHUCS Bij [1iH, sIKi MOTJIH O MOPYLIMTH MpaBa iHIIKX 0Ci0; HE Oy CKaIOThCS
Iii 0coOu, IO BYMHSIOTHCS 3 HAMIPOM 3aBIATH IIKOIX IHIIIH 0COO0i.

[pu mpomy 3akoH TepenOayae JiBa CAMOCTIHHI TIOPSIKK 3aCTOCYBAaHHS LIMX 3aXOIB —
TTOJTIIEHUChKUH  (aAMIHICTpaTUBHUM) Ta CYIOBHHA (IMBIUTHHO-TIPOIICCYATHHIH ).
[Mominelicbkuii  (aAMIHICTPATUBHUI) TOPSIIOK € ONEPaTHBHUM Ta NPAKTUYHO
BHIIPABIAHUM (3 TOUKH 30py HEOOX1THOCTI HETAWHOTO TPUITMHECHHS TIPOTUIIPABHUX
Il ocoOM-KpUBIHKMKA) criocoOoM TuM4acoBoro (1o 10 mi0) oOmekeHHs mpas
KPUB/THVKA Ha KOPHCTYBAHHS BiTOBLTHIM XM nipumirieHHs (cT. 383, 405 1K), ceobomy
niepecyBansst (ct. 313 1K) i cninkyBanHst 3i cBoeto murusOorO (4. 3 ¢t 157 CK). 1 xoua
Taki OOMEXCHHS ITMBITLHUX IPAB MAalOTh 3aCTOCOBYBATHCS 3a DIMICHHAM CYIY,
[pOTE€ BCTAHOBJICHUH MONILEWChKUI (aZAMiHICTpaTUBHHI) MOPSAOK mependayae
MOKITUBICTH CyZJOBOTO KOHTPOJTIO 32 3aCTOCYBAHHSIM TOJIITIEI0 ITUX 3aXO0IiB MUISIXOM
OCKapKCHHS 0COOO0-KPUBIHUKOM TAKOTO PIIICHHS MOJMILIi 0 aJMiHICTPAaTUBHOTO
cyny B mopsaaky KAC, Mo € H0CTaTHBOIO TapaHTIEI0 3aKOHHOCTI OOMEXEHHS
paB Takoi 0coOHu, 1 MOXKJIMBICTh MEPEBIPKU MPABOMIPHOCTI TAKOr0 OOMEXEHHS B
CYIOBOMY TOPSJIKY Y BHITJKy HE3TOAN 0COOU-KPUBJIHUKA 13 TX 32CTOCYBAHHSIM.

Xoua Take OCKapKEHHS MOOUTbHO Oyno O 34iliCHIOBATH B MOPSIKY HOBOT
masu 13 po3miny IV HIIK «Po3mmsin cymoM crpaB Mpo BUAAYY 1 MPOTOBKEHHS
00MEKYBaJIbHOTO MPUITHUCY». AJKe MPeaIMeToM OCKapyKeHHs (00°€KTOM Cy0BOTO
KOHTPOJIIO) B ITbOMY BHITAIKy Oyae MpaBOMIpHICTH OOMEKEHHS caMe IHBITHHUX
paB 0co0H, a crip Oyae CTOCyBaTUCS HE TITbKH 3aKOHHOCTI 3aCTOCOBaHUX TOJIILIEI0
00MEeXyBaTHHIX 3aX0/IiB, a i IUBIIHLHUX ITPaB Ta B3aEMOBITHOCHH 0COON-KPUBIHUKA
i3 moctpaxkaanolo ocoboro. ToMy 3a MpeIMETHUM KPUTEPIEM TaKe OCKAp:KEHHS
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Majo O 3IIWCHIOBATHCS B TIOPSAKY ITUBUTBHOTO CYNOYHHCTBA (B MOPSAKY HOBOL
riaBu 13 posminmy IV HIIK) y BumIsai BiOBIIHOTO ONEPAaTHBHOTO CYIOBOTO
KOHTPOJTFO 3a 3aCTOCOBAHUMH TIONIINEI0 3aX0JaMH Ta MOXIIMBICTIO IX 3MiHH
(3acTocyBaHHs OB M’SKHX).

VY cBorO uepry, CydoBHH MOPSAAOK 3aXHCTy IMpaB MOCTpakAanoi ocobu (HOBa
miaBa 13 posminy IV HIIK «Posmisan cynom chpaB mpo BUAady i MPOJOBXKEHHS
0OMEXyBaTbHOTO TPHUIHUCY») TIOBHICTIO Y3TOKYEThCA 13 4. 2 CT. 276
LK VYkpaiau, 3riiHO 3 SKOKO SKIIO Jii, HEOOXiIHI JUIsi HEraiHOTO TOHOBJICHHS
MTOPYIIIEHOTO OCOOMCTOTO HEMAaWHOBOTO TpaBa (hi3WyHOi 0COOW, HE BUMHSIOTHCS,
Cy[ MOYKE€ MOCTAHOBUTH PILICHHS IOAO IMOHOBJICHHS MOPYILIEHOTO MpaBa, a TaKoX
BiJIIIIKOTyBaHHS MOPAJTBHOI IIIKOJIH, 3aBJaHOI HOTO TIOPYIIIEHHSM.

Xoua it € 3ayBaKEHHsI CTOCOBHO 3aCTOCYBaHHS CyAOM TaKHX 3axoliB: 3a00poHa
repedyBaTl B MICII CIIJIBHOTO TPOKUBAHHS (TepeOyBaHHSI) 3 TOCTPAXTAIOI0
0c00010; yCyHEHHsI TepeIlKo/l Yy KOPUCTYyBaHHI MaiHOM, IO € 00’€KTOM IpaBa
CIIBFHOI CYMiCHOT BIIAaCHOCTI 200 0COOMCTOIO MPUBATHOO BIACHICTIO TIOCTPAXKIAIO1
0co0u; 0OMeKEHHsI CIIUIKYBaHHS 3 OCTPAXKAATIO0 TUTHHO0. AJDKE, 3aCTOCOBYIOUH
1010 KPUBIHIKA TaKi 3aX011 0OMEKEHHS MAWHOBHX Ta 0COOMCTHX HEMAHOBHX ITPaB
OCTaHHBOT'O y CIIEeLiaIbHOMY T03all030BHOMY IMOpPsAKY (HOBa miaBa 13 po3mimiena
B po3aini «OKpemMe MpoBaKEHHS» ) Ta BUIAI0TH 00MEKYBaIbLHUH MPUITHC HA CTPOK
Big | 10 6 MicsMiB, MicLeBHH cyA (PaKTUYHO PO3MISAaTHME BUMOTH MOCTPaXJanol
0coOu TIpo 3axUCT 11 MUBLILHUX TTpaB (ki 3a LuBinpaNM 1 CiMeHHIM KOJEKCaMHU Ta
HITK maroTh po3risaaTiCs B IO30BHOMY HOPSAIKY) 1 BUPIIIyBaTHME UTAHHS OO0
MaiHOBHX Ta OCOOMCTHX HEMAfHOBHX MpPaB OCOOM-KPUBIHWKA Y IMO3AII030BHOMY
MPOBaKEHH1 0e3 o3Iy CIIPaBH MO CYTi, IO MOPYIIyBaTHME IPaBO Takoi 0coOH
Ha 3aXHCT Ta TapaHTii MUBUIBHOI TIporiecyabHOi hopmu. OCKUTEKY, HANPHUKIA,
BHMOTa PO YCYHEHHS TEPEIIKO Y KOPUCTYBaHHI MaiHOM, IO € 00’€KTOM TpaBa
CITBHOI CYMICHOI BJIACHOCTi, Ma€ peaii3oBYBaTHCS B ITO30BHOMY IMPOBAKCHHI,
SK 1 OOMEXeHHsI MpaBa 0COOM Ha CHIJIKYBaHHA 3 AUTHHOIO. A MpHU 3aCTOCYBaHHI
3a00poHN TepeOyBaTH B MICIi CHUTHBHOTO TIpOKWBaHHS (TiepeOyBaHHS) 3
MOCTPaXKAaIO 0co000 Cyll B3araii 3000B’s3aHUH 3’sICyBaTH HasBHICTH y 0cOOU-
KPUBIHMKA {HIIIOTO )KUTIIA YU (PAKTHIHY MOXKITUBICTh KOPUCTYBATHUCS HUM IPOTATOM
Iii 3a00poHH, aJpke B 1HIIOMY BUIAIKy Ie Oyle MOpPYLICHHSM KOHCTHTYLIHHOTO
IpaBa Ha JXKUTI0. MOXKHa TPUIYCTUTH, IO TAaKWH MeXaHi3M (30Kpema, BHIa4a
CyIOM 00OMEKYBaJILHOTO MPHUITUCY Y BUIIISAA1 3a00pOHU HAOIMKATUCS HA BU3HAYCHY
BIICTAHb JIO0 MICId TPOKHUBAHHA YA POOOTH TOCTPAXKIAIOi 0COOM) MOXKe
“ycHilHO” BHKOPHCTOBYBAaTHCS MOCTPAKAAIMMU MaTepsiMH (BHACIIZOK IITYYHO
CITPOBOKOBAHMX HUMH CBApOK) MO0 OATHKIB-“KPUBIHHUKIB 3 METOIO ITO30aBICHHS
OCTaHHIX MOJKJIMBOCTI CHIJIKYBaTHCSA 3 AITbMH, SIKi IPOXKHUBAIOTH 3 MaTip 0.

He3po3yminumM Takok € BKIIOYEHHS 3aKOHONABIIEM BKazaHoi maBu 13 1o
pozainy IV LIIK «Oxpeme npoBamKeHHsDy. AJIKE B TAKOMY MOPSAKY PO3TIISAAI0THCS
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[IUBUTBHI CTIPaBH TIPO TMIATBEPHKCHHS HASBHOCTI ab0 BIICYTHOCTI FOPHUIAIHHUX
(axTiB, 10 MaIOTh 3HAYEHHS JUIsI OXOPOHM IpaB, cBOOOJ Ta iHTepeciB ocodu abo
CTBOPEHHS YMOB 3IIMCHEHHS HEI0 0COOMCTHX HEMaHOBUX UM MaifHOBHX IpaB abo
MiTBEP/PKEHHS. HASBHOCTI YM BiJICYTHOCTI HeocnoproBaHux mpas. [Ipore Bumaua
CyZIOM 0OMEXyBaJIbHOTO IIPUITMCY BUXOAUTH 32 MEXK1 03HAK OKPEMOTO MTPOBAKEHHS.

binpme Toro, HoBa mmaBa 13 posminy IV HIIK mnepenbauae MOXIHBICTBH
TIPOOBKEHHS CYIOM CTPOKY OOMEXYBAJIBHOTO IPHUIUCY HA CTPOK HE OiibIme
LIECTH MICSIIB MiCaS 3aKiHUYeHHS CTPOKY, BCTAHOBICHOTO paHille pilIeHHIM
Cylmy, alle YOMyCh HE Tependadae MOMITHBOCTI OCOOHM-KPHUBIHUKA 3BEPHYTHCS IO
Cydy i3 3asBOIO MPO IOCTPOKOBE NPHUMMHEHHS Aii paHille 3aCTOCOBAHOIO CYIOM
00MEXyBaTFHOTO TIPHUIIHCY B 3B’SI3KY 13 3MIHOIO OOCTaBHH.

[Ipu upoMy He MOXKHA 3aJIMIIATH 11032 YBAarolo Ty 0OCTaBHHY, IO 3alepedeHHs
O0COOM-KpUBIAHHUKA MPOTH 3aCTOCYBAaHHS IOJ0 HBOTO OOMEKYBAJIBHOTO 3aXONIy
(abo mpoxaHHS 3acTOCYBaTH OUIBII M’SIKWI), Ha TPU3HAYCHHI SIKOTO HATOJSITa€e
rmocTpakaana ocoda, abo HaBITAKW, TIPHU PO3IVISAAL CYyIOM 3asSBU OCOOM-KPHUBIHUKA
PO JOCTPOKOBE MPUITMHEHHS A1l 00MeXyBaJbHOTO NPUNHUCY (110, HA YKajb, MPSIMO
He TependavyeHo) Ta HasBHICTH 3allepeueHb MOCTPakaaoi 0COOM MPOTH IBOTO, B
po3yminHi 4. 6 cT. 294 IIIK mMoxe CBiAYMTH IO HASBHICTH “‘CIOpYy MpO MpaBo”,
SKHA Ma€ BUPINIYBATHCS B TIOPSIKY TIO30BHOTO MIPOBA/KEHHS (a 11e, 30KpeMa, MOJKe
MaTu MiCle y BUMAJKY 3asBICHHS MOCTPAXKIAIO 0COO0I0 BUMOTH NP0 YCYHEHHS
TIePEIIKO Y KOPHUCTYBaHHI MaifHOM, IO € 00’€KTOM TIpaBa CITUIBHOI CyMiCHOL
BJIACHOCTI). B TakoMy BHNaAKY Cy/ Ma€ 3aJUIIUTHU 3asiBy 0€3 pO3MIsAy 1 po3’ ICHUTH
3alHTEpEeCcOBaHUM OcO00aM, IO BOHU MAlOTh MPaBO TOAATH TI030B HAa 3arajlbHUAX
mijcTaBax. A 1ie He BIAMOBIZATUME METI Ta YNHHUKY ONEPATHBHOCTI 3aCTOCYBaHHS
00MEXyBaTHHUX 3aXOJIiB.

Takum, 10 MOPYIIyE KOHCTUTYIIIHHE MPAaBO KOXKHOTO HA JOCTaTHIH >KUTTEBHM
PiBEHB, IO BKITIOYAE JOCTATHE KHUTIO (cT. 48 KoHCcTUTYTIIT YKpaiHu), BapTO BU3HATH
3aMpoBa/KEHHsI 3aKOHOM TaKuX MPHUMYCOBHX 3aXOiB, SIK 3a00poHa mepedyBaTH
B MICIIi CHUTBHOTO TIPOKMBAHHS Ta 3000B’sS3aHHS 3aJUIIATH MiCIIe MPOKUBAHHS
(mepeOyBaHHs1) MOCTPa)KAAI0i 0COOH y BUIAJIKY, SIKIIO 0CO0a-KPUBIHUK Ma€ MaliHOBI
IpaBa Ha TaKe JKWJIe MPUMIIICHHS Ta HE Ma€ 1HIIOTO XUTIa. Ake 3aKOH T03BOJISIE
“CKOpHUCTaTHCA” MOCIYTaMU CITYKO MiATPUMKH (THMYACOBOTO MPHUTYIIKY ) BUKIIIOUHO
MTOCTpaKIaIUM 0c0o0aM, a He KPUBIHUKAM, sIKi, 32 JIOTIKOIO 3aKOHOMABILI, MAlOTh
CaMOCTIMHO IIyKaTH MPUTYJIOK (32 BIAaCHI KOIITH) Ta 3000B’sI3aHi MOBIIOMUTH PO
MiCIIe CBOTO TUMYACOBOTO TepeOyBaHHS YIIOBHOBKEHUH TT1APO3Ii ITOIIII.

OTxe, MO’KHA BU3HATH, IO HOBI CIIOCOOM THMYacOBOTO OOMEXEHHS OKPEMHUX
IUBUIBHUX TpPaB OCOOW-KPUBIHWKA SK CIICMialibHI 3aXOAW IIMOAO TPOTHIIL
JOMAaIIHbOMY HAaCHJIBCTBY 1 HACHIJIBCTBY 32 O3HAKOIO CTaTi 3alpoBa/pKEHI 3aKOHOM
3 JICTITUMHOI0O METOI0 Ta 3 JOTPUMAaHHAM OajaHCy MiX OOMEXKEHHSIM OKPEMHX
MalHOBHX (30KpeMa TIpaBa Ha JKHTJIO) MpaB Ta HEMAaWHOBUX IIpaB 0COOH-
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KpHUBIHUKA Ta 3a0€3MEUeHHSM TpaBa Ha JKUATTS 1 3MOpOB’S Ta TIPAaBO Ha CBOOOMIY
noctpaxkaanoi ocodu. [Ipore mopsaok ix 3acTocyBaHHA (SK agMiHICTpPaTHBHUH,
TaK 1 IHUBUIBHO-TIPOIECYAIbHHU), XOY 1 BHIIPABIAHUN OIEPATHBHICTIO BYKHUTTS
HEBIAKJIAJHUX 3aX0/IiB 3 METOIO 3aXUCTY TPaB MOCTPAXkKAaI0i 0COOH, TPOTE CTBOPIOE
pealibHy 3arpo3y TOpPYIIEHHS JEPKaBOI TpaB OCOOM-KPUBIHHKA, IO HE MOXKHA
BUIPABAATH BUILEBKA3aHOIO MeTO0. ToMy, MATPUMYIOUYH B LIJIOMY POaHaNi30BaHi
3aKOHOIaBYi HOBEIH, OyIeMO CITOIIBaTUCS Ha IIOMIPKOBAaHE 3aCTOCYBaHHS BKa3aHUX
00MEKyBalIbHUX 3aXO/IB CIIBPOOITHUKAMH TOJMILIT Ta CYIISIMU.

Loshytskyi Mykhailo, Koroied Serhii. New ways of temporary restriction of individual
civil rights: special measures to counter domestic violence and gender-based violence, and
special police and civil procedural procedures for the issuance of urgent prohibited and
restrictive regulations

The new procedure for limiting individual persons’ property and personal non-property rights
in order to protect the personal non-property rights of another person, introduced by the Law of
Ukraine “On Prevention and Counteraction to Domestic Violence” from December 7, 2017, has
been reviewed here (this Law also introduces corresponding amendments to the Code of Admin-
istrative Offenses, Criminal Procedural Code, Law of Ukraine “On Ensuring Equal Rights and
Opportunities for Women and Men”) by which it is determined new types of special measures
to combat domestic violence and gender-based violence, the grounds and procedure for their ap-
plication.

As of a scientific and practical interest to us represent the following types of special measures
for counteracting domestic violence and gender-based violence, as an urgent prohibition on a
perpetrator, and a restrictive order regarding a abuser, since these measures are the limitation of
certain property and personal non-property civil rights (in particular rights of ownership and rights
of use on the corresponding living space, the rights of parents to communicate with the child, the
right on freedom of movement and freedom of correspondence and telephone conversations).

Since these two types of special measures to combat domestic violence and gender-based
violence are the direct interference in the sphere of property and personal non-property rights of
one person (offender), they are applied simultaneously with the aim of protecting the personal
rights of another person (the injured person), therefore the scientific interest is the disclosure of
the legal (civil) nature of the specified special measures to restrict the civil rights of the offender
as a means of restricting them, the grounds and procedure for their application, and also the pos-
sibility of recognizing of these restrictive measures on abuser, at the same time, ways of protecting
of non property and property civil rights of the injured person, which is the purpose of our article.

Provided by the new Law coercive measures against the abuser are reduced to: obligation to
leave the victim’s place of residence; a ban on entering and staying at the place of residence (stay)
of the victim; prohibition in any way to contact the victim; a prohibition to stay in a place of joint
residence (stay) with the victim; elimination of obstacles in the usage of property that is the object
of the right of joint ownership or private personal property of the victim; restriction of communi-

(JTIOBA ANTETISLI

Ne 4 (49), 2017

~J
a1



LuBinbHe npaBo Ta uuBiNbHUI Npouec

(TIOBA ANTETTSILI

Ne 4 (49), 2017

cation with the victim’s child; prohibition to approach a certain distance to the place of residence
(stay), study, work, and other places frequently visited by the victim; the prohibition in person and
through a third party to look out for the victim; bans on correspondence, telephone conversations
with or contact with the victim.

It was established that the object of legal protection in the application of the urgent prohibi-
tive and restrictive orders is the personal non-property right of the victim to life and health and
the right to liberty, and the object of restriction is the rights of the offender to use the appropriate
living spaces, freedom of movement and communication with his/her child

The provisions of the new Law show the introduction of a new administrative (police) and
civil procedural (court) order on the temporary limitation of certain property and personal non-
property civil rights of a person in the manner prescribed by this Law.

An analysis of the provisions of the new Law gives grounds for concluding that the peculiar-
ity of new ways of limiting certain civil rights introduced by this Law is that these measures are
not “punishment” of the offender (since this is not their purpose), although it is possible they are
recognized as a measure of responsibility and are a kind of way to protect personal non-property
rights of the victim of domestic violence, such as the right to life and health (Article 281 of the
CC - an individual has an inalienable right to life; an individual has the right to protect the life and
health from unlawful encroachments) and freedom (Art. 288 CC - the individual has the right on
freedom, it is prohibited in any form to physical or mental abuse the individual).

The law provides for two separate procedures for the application of these measures - the police
(administrative) and the judicial (civil-procedural). The police (administrative) order is operative
and practically justified (in terms of the necessity of the immediate cessation of the illegal actions
of the abuser) in the way of a temporary (up to 10 days) restriction of the rights of the abuser on
the use of the corresponding living space (Article 383, 405 of the CC), freedom of movement
(Article 313 of the CC) and communication with his/her child (Part 3 of Article 157 CC).

In turn, the judicial procedure for the protection of the rights of the injured person (new chap-
ter 13, section IV, CPC “Review by the court of cases of extradition and extension of a restrictive
order”) is fully consistent with Part 2 of Art. 276 of the Civil Code of Ukraine, according to which,
if actions necessary for the immediate restoration of the violated personal non-property rights of a
person are not committed, the court may decide on the restoration of the violated right.

Keywords: civil rights, restrictions of rights, means of protection, domestic violence, gender-
based violence, countermeasures, urgent prohibitive regulation, restrictive injunction, police,
court, civil process, abuser, injured person.
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