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Ananizyemocs nomenyilina wroda, AkYy MOHcymv Hanecmu @Heikosi (3a6i00m0
nenpagiusi) nosunu demokpamii ma cycnisvromy nopadky. 3dilicneno cnpoby eudi-
AUMIU OCHOBHI 03HAKU Pellko8UL HOBUN 04 810MENCY8AHHA OCMAHHIX 810 CYMINCHUT
nowsmo. O62pynmosyemocs Heobrionicmo kpuminasisayil Oisns, wo noe s3ami 3
NOULLPEHHAM MAKUL HO8UH ma dedingiopmayii, 6 momy wucai i wepes mepeaxcy Internet.
B apeymenmauyii suropucmosyemocs doceid €sponeiicvrozo Corosy ma 3ak0HOMEOPUQ
nparmura Ppanyii.

Kaiouosi crosa: geiirosi nosunu, desingiopmayis, ceoboda caosa, subopuuii npo-
yec, nponazanoa.

Kocmenko E. A. O kpuMuHATIH3aINH PACIIOCTPAHEHNS «(PEITKOBBIX» HOBOCTEIH

Anaausupyemea nomeHyuaibiblii 8ped, KOmopulil mo2ym Harecmi «gheiirosvier
(3asedomo nenpasdusvie) nosocmu demorpamuil u oouyecmeerniomy nopadry. Coeaana
nonelmra 6vldesims OCHOBHbLE NPUSHAKU (ellkosuxr Hosocmell 048 pasepariveriis
nocaednux om cmemncnvlx nonsmuii. Obocrnosvisaemces neodrodUMOCmb EPUMUHAAUI-
yuu 0esanuii, Komopwvle C8A3ANbL C PACRPOCMPAHEHUEM MAKRUL Hogocmel u de3undgiop-
mayuw, 6 mom wucae u uepes cemw Inlernel. B apeymenmayuu ucnoavdyemes onvim
Eeponeiickoeo Corosa u sakonomeopueckasn nparmura Opanyuu.

Kaueesvle caosa: (eikosvie nosocmu, desungopmayus, ceoboda caosa,
usbupamenvrolii npoyecc, nponazania.

Kostenko Olena. On criminalization of the distribution of fake news

In this article author analizes the potential harm that can be caused by «fake»
(obviously false) news on democracy and public order. The author attempls to identify the
main features of fake news to distinguish the latter from related concepts. Also author tries
to justify the need to criminalize acts that are associated with the spread of such news and
misinformation, including through the Internet. In argumentation process the experience
of the European Union and the legislative practice of France is used.

Keywords: [ake news, desinformalion, f[reedom of speech, electoral process,
propaganda.

© Kocmenko Oaena Onercandpisina — crapinuii Bukiaagad kadepu KpUMiHAIBLHOTO IIpaBa
ra npoiecy HapuanbHo-HayKoBOro opujanuuoro incruryry HamionanbHoro asiamiiiHoro
YHiBepcuTeTy
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Tarmnii mOMyasApHUIT HA CHOTOIHI TEPMiH ITOCTITPABA», 3’ IBUBIINICH, 03HA-
YUB BaKJIMBI BMIHUM B CYCITITLCTBI, K BiftOyaucs 3a ocranni 15 poris. Ha
FKaITh, MU OaunMo Takmii peHOMeH — mpasfa Oinbine He € aOCOTTOTHOTO TIHHIC-
T10. Bapro HaramaTtu, 1o cJI0BO «IocTipaBfa» OyJio HaiOIIBIT BRUBAHUM
ciosom 2016 pory 3a Bepcieto ORCHOPACHKOTO CTOBHUKA.

Y cywacuiil mpeci 1ijJi «I10CTIIPaB/OI0» MAa€ThLCA Ha yBa3i PUTOPUKY
[Tpesupenra CIIA Jlonanga Tpamma, ckanjast, mos’ s3annii 3 BUKPUBICHHSIM
darrib mij uac nporecy Brexit, paxkr nassuocti Bitinn B [lepebkiii 3arori (un
i Bigcyrrocri, 3a caosamu K. Bogpispa)!l. Inmumu caosamu, nocrnpasma —
pesyabTaT JisIbHOCTI TyOJIIUHUX 0Ci0, TONITHKIB, MPeJICTaBHUKIB 1pecu, SKi
3ificHIOI0Th MaHiTysIio indopmaitieio, pakramu, ado K, B3araii, irHopy-
I0Th X, 3BepPTAIOUNCH JI0 eMOTIiil Ta MOYYTTIB IepeciuHnX rpoMaJisiH, JIJIsi TOTO,
1106 nepemortu Ha Bubopax 1a\ado HOCATHYTH 1HIIIOT MeTH.

Ha moras icnyBanHs ganoro siBuia MoykHa HaBectn Taki dparrm: [lomanrsy
Tpamn nepemir y Bubopax HaBiTH MiCAs TOTO, SIK Ka3aB 3aBilOMO HEIIPaBJINBY
indopmaitito, a Opuranchruii noitur Haitjprena Mapajpka, aruit mydaidHo
3i3HaBCA, 1110 MTPOTOJIONITYBAB HENPABANBI BiJIOMOCTI, 3aTUIINBCA B TTOTITHUITI.
AJte siBUIIE TOCTIPABN BOUEBNU/H iICHYE He TIJIBKI Y MOJITHUYHOMY INCKYPCi:
Ha BijfoMomy amepukanchbromy oy Onpu Yiundpi Bucrynuia Bijloma 3ipKka,
sTKa CTBEPJFKYBAJIA, 10 TPUYIHOTO ayTU3MYy ii CHa € Te, 1110 B JIMTHHCTBI HOMY
pOOWIIM TIeTIeH ST , & KOJIN il TIOIPOCUJI apryMeHTYBaTH TBep/sKeHHsI, BOHA
Bignosina,no «...Google — ochb miit yrisepcurer»2. CUMITOMATHYHUM TAKOK €
Keiic ekc-minicrpa rocrutiii BennkoOopuranii Maiikn 'oa, siknit nopiBasB
10 HobGeniBCHKUX JiaypeatiB 3 €KOHOMIKHW, SIKI TiIMICATN JTUCT-3BePHEHHS
nporn Brexit, 3 HAIMCTCHKIMI HAYKOBISIMI Ta 3asSBUB 10 «JTIOJN ByKe T10
rOpJIO CUTI IUMU eKCIIePTaMMU...»".

Takosk He MOKHA He 3a3HAYNTH, SIRY BeJMYe3HY POJb IPafoTh cOIiaibHi
MepesRi y CBITI MOCTHPaBAM, PO3MOBCIOMKYIOUN HeJOCTOBIpHY iHdopMa-
miro. Xoya cRIajlaeThcss BpaskeHHs, mo Facebook Bike Buiimos 3 mij
KOHTPOJIIO i 3aMIIIYE CITPABKHIO KYPHAJICTURY («Kpu3a 4eTBeproi riJiku
BJIQJIN» ), BCE 3K TAKM CYCITIIBCTBO Y 3MO31 HaAMaratncst KOHTPOJTIOBATH HOTO
Ta BUKOPUCTOBYBATH Ha BJIACHY KOPHUCTh, a He HaBnaku. [Ipnkragom moske
CAYIKUTH ovoJfoBaHmit rosiopauM pejgarropom Guardian npoexr « Web We
Want», o mae 3a MeTy «IIpOTHCTOATH Y3BUYAEHI T KYJABTYP1 OHJIAITH-T0OMa-
rafb i 3aJlyMatHcs Haj MUTAHHAM, Y SARWI c1ocidO MM, SAK IHCTUTYILIS,

U Baudrillard J. The Gulf War Did Not Take Place: Power Publications, Sydney
(Auzgust 17, 2012), 87 p.
Brotherton R. Suspicious Minds: Why We Believe Conspiracy Theories: Bloomsbury
Publishing (November 19, 2015), 288 p.
3 Menon A., Portes J. You're wrong Michael Gove — experts are trusted far more than you //
The Guardian. URL: https://www.theguardian.com/commentisfree/2016/jun/09/michael-
gove-experts-academics-vote.
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MOJKEMO CHPUATH KpamoMmy i OiTbIl 1UBINI30BAHOMY CHIJIKYBAHHIO B
Mepeski»®,

[0 rpobsiemy mocaimrysasan rari sueni, sk yRan Boxpisip, Pod Bposepron,
Banepiit bedbur, Mer’to [lankon Ta in.

Anamizyoun plany mpobdjeMaTury, He Bapto Oysno 6 3ajuimaru ocTopoHb
MOTEHIITTHY POJIb IPaBa K CYCIITLHOIO PETyJIsATOpa B Il CRAAHIT 11pobiie-
mi. OgeBUIHIM € Te, 10 B OITBINTOCTI KpaiH MpojaBerih Oy/e HecTn I0puanIHy
BIJIITOBIIATTbHICTD, SKITO BiH Oy/le pekIaMyBaTH CBill TOBAp BUKOPUCTORYIOUN
HerpasauBy indgopmaiiiio, ooman, maxpaiicrso. Maiiske B KOKHINT po3BUHEHIT
nepsRaBi € BinoBianbHicTh 3a aiicHenns audamartii (B Yrpaini e cr. 277
[MusinbHoro Rojlekey Yrpainn).

Ane 3-1o ciuns 2018 cranacs cripaBfii BasRJIMBa corjiaibHa MOJ(isi — Pe3n-
nent Opantiii Emmanyens Makpon oroocus, 1o y HacTyIHi JiBa TUKHI Oyie
MpecTaBIeHO 3aKOHOTTPOEKT, CIIPAMOBaHMIT Ha 60poTHOY 3 helikoBNMI HOB -
namu B [urepreri®. [Ipesuient 3a3Hauns, 1110 TAKIM YITHOM BiH OyJie 32CT0OCO-
BYBaTU IOPUNYHIIT MEXaHI3M 3aXUCTY JeMOKparii Bij 3azixanb. TobrTo Bire
CTAJI0 OYeBUIHUM, IO CYCIIJTbHA TTKO/A BiJl TAKNX HOBWH CTAaJNa HACTIIHKI
BIJTUYTHOTO, IO caMe 3apa3 HacTaB 4ac BUKOPUCTOBYBATH METOJM 1TPaBa, TOMY
10 3BOJIIKAHHS MOJKe TTPNU3BECTH JI0 HeraTHBHIX HACIIJIKIB.

Tar, pitmenns Makpona 6ysio oB’sizane, B epIiry 4epry 3 mponaraHimncT-
chbKolo ftistbricTio Sputnik i RT, ckanmganom, 1mo nos’si3anuii 3 BTpydanHsam
pociiicbknx Mesia y BuGopuy kammnanioS. CkiragHo migjatn cymHiBYy TOil
daxrr, 1o BubOpM, 1o MpoBeJieHi 3 TOPYIIeHHAM HPUHITNITIB BIOOPYOTo rpaBa
CTAHOBJIATH MPAMY 3arpo3y BChOMY ICHYBAHHIO JeMOKPATUYHOTO PEKIMY.
Aute eiTKOBI HOBUHY HEeCYTh 3arpo3y He TiJIbKI BIOOPYOMY ITPOTiecy, a TAaKOK
i iHIIMM OJraram CycIiibeTBA - TARUM sIK TPOMaJICbKa Oe31eKa, 4ecTh i MijiHicTh
ocobu, mpuBarHicTh, Oesnera pepskasu. Tak, 3a ganumun BBC 3a 2017 pir
HeIpaB/nBi HOBMHN CHCTeMATIHYHO BPaskaill CYCIIILCTBO — Mejiia BBOIJIN B
OMaHy MIO/I0 CUJN yparany B AMepniti, 0ci0, BAHHWX Yy BANHEHH] TepOPUCTIY -
HOTO aKrTy, noes:ki B JloHponi ma 1mopo 6aratbox iHIIMX cI)aRTiB7. Tara
BUKPUBJIEHICTh (DaKTIB crpuse PisKOMY TiBUINEHHIO PiBHS 3J0YMHHOCTI,
MOPYIIEHHIO TIPaB JIOJUHY, 3HEBIipi Jo/ieil B cTabiIbHICTh Ta € OUeBHJ{HOIO
3arpo3010 JIJIsI CYCITIIBHOTO 00POOyTY.

[Mo & Tare «peitkoBi HoBuHu» (Bix anri. fake — «migpodkrar, «panbms-
Ka») Ta ARI iICHYIOTH TPO0OJIeMI 3 YiITKUM iX BUBHAUYCHHSM Ta Bi/[MEKYBAHHAM

4 Web we want. URL: https://webfoundation.org/our-work/projects/web-we-want,/.

° Plucinska J. Macron proposes new law against fake news // Politico.eu.
URL: https://www.politico.eu/article/macron-proposes-new-law-against-fake-news/.

6 Russia’s RT Launches New French Channel Despite ‘Propaganda’ Charges.
URL: https://www.rferl.org/a/russia-today-rt-launches-new-french-language-channel-par-
is-despite-propaganda-charges-macron/28926043.html

7 Rannard G. How fake news plagued 2017. URL: http://www.bbc.com/news/world-
42487T7425.
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BiJl IHIITUX, B0BHINTHBO ¢XO3KUX ABUI? OCKINBKY HAJL TOTITYKOM BiJiOBifeil Ha
e TUTaHHA TT0YaIn 3aMICTI0BATICH BIJIHOCHO HEITOJaBHO (paHirie roji 6ymio
i mepenbaunTh, 10 cotiaibHi Mepeski B Internel HabymyTh TAKOTO BILUIMBY i
MOYHYTH BUXOJUTH 3-TTiJi KOHTPOJIIO), TO 3arajbHONPUITHATHOT ledininii e
HEMae, Ik HeMae i 3araJibHOCYCIITLHOTO TTOTO/FKeHHST 110/I0 03HAK «(eliKko-
Bocti». Cioank Merriam-Webster Busnauae, 1o Tepmin «eiltkoBi HOBIHI»
9acTO BUROPHCTOBYETHCS, 100 OMICATH HOBUHY TOJMITUKN, K CITPUYIHSIOTH
ITKOJTY YCTaHOBaM, Opramisaiism, opuamaanym un gisumaaum ocodbam®. 3rigao
L.e Monde, (eiikn «cTBOPIOIOTHCS 38 MPUHIIATIOM 3BMYAITHIX HOBWH 1 MacKy-
oThesA i skypHATicTnry»?. Takomk € Take BU3HAYEHHHA, B AKOMY (eiikoBi
HOBUHW Ile — <«IIIaxpaiicTBO, MOBHICTIO abo 4acTKOBO BHrajaHa iHgopma-
Iist PO CyCHIbHI TOJIii, siBUIA, NeBHUX 0c¢ib, sara mopaerhess y 3MI g
BUIJISIJIOM CITPaBKHIX 3KYPHATICTCHKUX MarepianiB. Yacro HOCATL ryMopuc-
TUYHNI 200 caTHPUYHITT XapakTep i CTBOPIOIOTHCS 3 METOI0 BIUCMiIOBaHHs a00
IPUBEPHEHHST yBATH JI0 Ba;KIMBIX CYCHiIBHUX T1pobiaeM unm rtenpeniii» 10,
Crrpobyemo, 3rijlHO TINX BU3HAYeHb, OKPECINTNH OCHOBHI O3HAKM, sIRi BiJpi3-
HAIOTH (DEIIKOBI HOBWMHU Biji TIPaBAMBUX Ta BiJl CXOMKUX HA HUX — TyMOPY,
caTnpu, 10OPOCOBICHOT MOMUIKI aBTOPa:

1. CTBOpIOIOTHCS 3 METOIO BBECTH B OMaHY.

2. ClipuunHSIOTH TKOTY.

3. Indopmariis we Bifmosigae 06’ €KTUBHI peanbHOCTI, i 116 MOYKHA JlOBeCTH
(He oIiHOYHA TOYKA 30Py aBTopa).

4. MeilKoBI HOBUHY 30BHITITHBO CXO3KI HA MTPaBJIUBI.

Takrosk BapTo 3a3HaUNTH, 1110 B I{bOMY TTUTAHHI € JIesKi TPOOIeMHI MOMEHTH
BiJIMe;RYBAHHs Bijl CATHPUYHNX TOBIIOMJIEHDb (MOKRINBO, 32 KPUTEPiEM CyC-
MJBHOT MKIJIIMBOCTI, OCKIIBRY caTupa Ma€ CyCIiJIbHO ROPUCHY MeTy — ITpH-
BepTaTH yBary 10 Ba;RJANBUX SBUII) Ta MUTAHHS CIiBBITHOIEHHS 31 cBOOOI010
cioBa. OOMesReHHs 3aROHOM Mo peHHs eiiROBNX HOBUH OB’ sI3aHe 3 BeJIN-
KM PU3UKOM — BOHO MOKe YBITITH Y KOH(JIKT 31 CBOOOJI0I0 CJIOBA, OOMERUTI
il Ta cnipmuwanT Tak 3Banuii chilling effect («oxonmomskyrounii epexr») Ha
He3aTesRHNX Mejlia, ki € HeoOXiHIM eJjeMeHTOM (DYHKITIOHYBaHHS JleMOKpa-
tii. [lst Toro, 100 YHUKHYTH TaKUX HACJIJIKIB, HEOOXITHO OKPECTNTI HiTKY
nediniriro y HOpMaTUBHOMY aKTi Ta HaMaraTucsi YHUKaTH HaJMipHOI KPUMi-
Hasi3alii, AKI0 MoBa Iijie Tpo MeTOi KpUMiHAJIBHOTO TIpaBa.

8 The Real Story of ‘Fake News'. URL: https://www.merriam-webster.com /words-at-
play/the-real-story-of-fake-news

9 Delcambre A. Huit médias frangais s’allient a Facebook contre les « fake news» En savoir
plus sur dans-sa-lutte-contre-les-fake-news 5075054 3236.html#6Y LsohexvZ2eu8Cz.
URL: http://www.lemonde.fr/actualite-medias/article/2017/02/06 /huit-medias-francais-s-
allient-a-facebook-dans-sa-lutte-contre-les-fake-news _5075054_3236.html

10 1Tiopo6aeni nosmnm . URL: https://uk.wikipedia.org /wiki/%D0%9F%D1%96% D0%
B4%D1%80%D0%BE%D0%B1%D0%BB%D0%B5%D0%BD%D1%96_%D0%BD% D0
% BE%D0%B2%D0% B8% D0%BD%D0%B8#cite note-1
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fArnm ke umHoM y 3aroHompoekti Makpon mnpormonye Bectn 60poThOy 3
HerpapauBuMn HoBumHaMn? Bin nuanye 3000B’s3aTn KepiBHUITBO COIiash-
HUX Mepesk IMABUIATH TTpo3opicTh iHdopmallii mpo perJamMHi Marepiannm i
PO3KPUTI 0cO0Y PERIAMOJIABIISA 110 3aTINTY, @ TAKOK HOBWIT 3aKOH Tlepefdadae
3000B’s13aTH aJIMIHICTPAILIIO COTIAJILHUX Mepesk adbo caiity BujpananT Geiko-
BUII KOHTEHT 1 3a0JI0KYBaTH AKKAYHT KOPUCTYBava 3a pitenusm cyy ta in.!!
Bapro zaznaunrtu, mo y Opannii me 3 1981 pory jiie 3akon, sruii 3axuinae
MPOTH PO3IMOBCIOJRYBAUiB HEMOCTOBIpHOI iHOpMaIllii, aje BiH BU3HAHWI
CIJILHO 3acTapiJinM, OCKIJTbKHU BIUIMB |HTEpHeTYy 3MIHWB Meflia 3a OcTaHHI
POKM.

Tarosx B 2017 pori Oysna crBopeHa cyciiijibHa KOHCy abratis Esporomicii
npoTu nomupernHs jaesindgopmariii ra geiikoBux HOBUH B [HTepHeTI. YuacTth
Yy Hill MOJKYTH B3ATH TPOMAJIsIHM, 3KypHATicTH Ta opuandni ocobu B €C.
Y 2017 poni €sponapiamerTomM Oysa HPUITHATA Pe30JIOTis 010 HEOOXi] -
Hocti €BporoOMicii mepernsHyTH Jlifoue 3AKOHOJABCTBO IOJI0 OOMEIKEHb
normupents jesingopmaitii, a CBpoOKOMIcis MiITBePNIA, IO T TeMa € Mpio-
puUTeTHOIO i BRIoUIaa 1i B mporpamy Ha 2018 pik!2.

Omske, HaBiBIIM aprymedT, mo ¢GeikoBi HOBUHU JIIICHO € CYCHIJIBHO
MIKIVIMBIMI, BHHURAE TTNTAHHSA: Y1 BAPTO KPUMiHATi3yBaTH iX MOMNPEHHSA?
OcobgMBO BpaxoBYIOUM Cy4acHi TeHJIEHILIT 10 eKOHOMIT 3ac00iB KpUMiHAILHOT
peripecii Ta ryMmaHi3my.

Ha namry qymRry, Tak, Bapro. OCHOBHUMEI apryMeHTaMu TYT Oy/ie icHyBaH-
Hs KOHGAIKRTY ¢ Pocieto, mmpore po3moBCO/ReHHS TIpoMaraujn, Hu3bRUI
piBeHb KYJBTYPU 3KypHaJicTa B KpaiHi, BiJICYTHICTH Tpo3opocTi iHaHCY-
BaHHs MOMYAsApHUX Mejia Ta innii. Bpaxosytoun pocsin Opantiii, a rounimnie
npudIM3HUI Tepesik cyd eKTiB, SKi MOJKYTH TTOHECTH BiJIMOBIAIBHICTE 3a
nommpenns QeifkoBUX HOBWH, MOKHA 3aIlPOTIOHYBATH 3aCTOCOBYBATH IO
TaKNX cy0 €KTIB 3aX0/1 KPUMiHATBLHO-TTPABOBOTO XapaKTepy 0 IOPUNYHIX
oci6 (c1. 96-10 Kpuminanbuo kopercy Yrpainn). o6 yaunknytn HajmipHo-
ro BUROPUCTAHHS 3ac00iB KPUMiHATLHO-ITPABOBOTO XapaKTepy Ta He CIIpu-
YUHUTH BUIE3a3HAYeHNIT «OXOJORYI0UNIT eerT», BApTo Oya0 6 00Me;RuTH
KpUMiHAaTi3aIifo JisSsHHS TOMUPeHHAM TITbKN THX (elKOBUX HOBUH, BHA-
CIHIOK AKMX HacTaanl TSHRKL ab0 0coOJMBO TSYKKI HACHIIKNM 4N 3amofisdHa
icroTHa MKOAA, ad0 KR AKIO JiAHHSA OB A3aHe TOPYITIeHHAM abo pu3nKoM
MOpYIIeHHs HaIlioHAJTLHOI Oe3nern YKpainm, il cyBepeHiTeTy Ta TepuTo-
pianpHOI 1iTiCHOCTI.

U Ipesudenm Mpannuu rorosut 3axon nporus deitkosuix Hosocreit. URL: http://www.
dw.com/ru.

12 Call for applications for the selection of members of the High Level group on Fake News.
URL: https://ec.europa.eu/digital-single-market/en/news/call-applications-selection-
members-high-level-group-fake-news
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Omsre, BpaxoByoun BUIe3a3HavYeHi apryMeHTH, a TAKOK Toii hakT, 1Mo Ha
CHOTOJIHI TOJMITUYHUI Kypc YKpaiHum crpsmMoBanuii o inrerpaiiii 3 €Bpo-
COI030M, YRpPaiHCHKOMY KPMMiHATHLHOMY 3aKOHOJ@BCTBY HEOOXiTHI 3MiHN Y
KOHTEeRCTI 3axucty Bij| heliROBUX HOBIH B [HTEpHeTI i He TiTbKY, fe3iHdopma-
11i{, 0COOIMBO SAKIIO HACIIIKN BiJl TAKNX HOBIH BININBAIOTH HA BUOOPUYMIT TTPO-
mec unm Ges3rery epskaBm. Xoua KpUMiHAJTi3alis MONTMPEHHs TaKOTO POy
indopmartii i mop’si3aHa 3 MEBHUMI PU3VUKAMM, 3AKOHY, HAITNCAHI 3 BUKOPUC-
TAHHSAM JIOCBIJLY €BPOTIENCHKUX KpaiH Ta sAKICHOI 3aROHO/aBYOI TeXHIKN 6e3-
mepeunHo OyyTh MaTn MO3NTUBHNIIT BIJINB HA YKPaiHChKe CYCITITLCTBO.

Kostenko Olena. On criminalization of the distribution of fake news

The most widely used word in 2016 according to the Oxford Dictionary was the
word «post-truth». The post-truth is the result of the activities of public figures,
politicians, press representatives who manipulate information, facts, or, in general,
ignore them, addressing the emotions and feelings of ordinary citizens in order to
win elections and / or achieve another goal.

Analyzing this issue, it would not be worthwhile to leave the potential role of law
as a public regulator in this complex problem. It is obvious that in most countries the
seller will be legally responsible if he make advertisement of his product using false
information, fraud. Almost in every developed state exists criminal or civil
responsibility for defamation (in Ukraine it is article 277 of the Civil Code of
Ukraine).

But on January 3, 2018, a really important social event took place - French
President Emmanuel Macron announced that a bill aimed at combating fake news on
the Internet will be presented in the next two weeks. The President noted that in this
way he would apply the legal mechanism of protecting democracy against the
violations. It has become apparent that public harm from such news has become so
significant that it is now time to use the methods of law, because hesitation can lead
to negative consequences.

So what is the definition of «fake news» and are there any problems with
separation fake news from other phenomena? As it wasn’t possible for example 10-15
years ago to forsee that social networks in the Internet would take such influence and
start going out of control) so there is no generally accepted definition as well as there
is no general agreement on the features of being fake. The Merriam-Webster
Dictionary determines that the term «fake news» is often used to describe policy
news that harms institutions, organizations, legal entities or individuals. According
to Le Monde, the fake news «are created on the principle of ordinary news and look
like real journalism». There is also a definition in which fake news are «fraud, totally
or partly invented information about social events, phenomena, certain individuals,
which are presented in the media under the guise of the real journalistic materials.
Often they are humorous or satirical and are designed to mock or attract attention to
important social problems or trends».

Let’s try, according to these definitions, to outline the main features that
distinguish the fake news from the true and the similar ones - humor, satire, bona
fide mistake by the author — fake news are created in order to deceive; causing harm,
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the information in them does not correspond to objective reality, and this can be
proved (not an estimation point of view of the author); fake news look very similar to
the truth.

Consequently, while arguing that fake news are really socially harmful, the
question arises: is it necessary to criminalize their spread? Especially considering
the current trends in avoidance of overcriminalization to save money and resources
and for humanism.

In our opinion, yes, it is worth it. The main arguments here are: the existence of
a conflict with Russia, widespread propaganda, a low level of journalist culture in the
country, lack of transparency in the funding of popular media, and others. Using the
experience of France, or rather the approximate list of legal persons that may be
responsible for the distribution of fake news, it is possible to apply to such legal
persons special measures of criminal law (article 96-10 of the Criminal Code of
Ukraine). In order to avoid excessive use of repressive measures and not to cause the
above-mentioned «cooling effect», it would be advisable to restrict the criminalization
of the act to the dissemination of only those fake news that resulted in grave or
particularly grave consequences or significant harm, or if the act is related to
violation or risk of violating Ukraine’s national security, its sovereignty and
territorial integrity.

Consequently, taking into account the above-mentioned arguments, as well as
the fact that Ukraine’s political course is currently aimed at integration with the
European Union, Ukrainian criminal law requires changes in the context of
protection against fake news in the Internet and other resources, misinformation,
especially if the consequences of such news affect the electoral process or the security
of the state. Although the criminalization of the distribution of this type of
information is related to certain risks, laws which are made taking into account the
experience of European countries and quality legislative technology will certainly
have a positive impact on Ukrainian society.

Keywords: fake news, desinformation, freedom of speech, electoral process,
propaganda.
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