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and granting permission for the enforcement of international commercial arbitration
courts; petition for permission on legal enforcement of foreign court judgment;
applications for the restoration of lost court proceedings; statements on providing
evidence; applications for injunction; applications for the cancellation of a court
order; any written statements, petitions, objections.

A systematic analysis of the provisions of the CPC gives us reason to conclude
that the return of an application (a complaint, a petition) means that the court does
not accept it for consideration or proceedings in general (from the various grounds
provided by the CPC that were discovered by the court at the time of filing of such a
statement to the court) as such, that does not meet the requirements of the CPC for
the execution or order (terms) of filing. Although there is an exception here: it is the
courl’s acceptance of a statement of claim (appeal or cassation complaint), its study
and a resolution to eliminate shortcomings. That is, the court still accepts the
statement of claim for review, but returns it in case of not eliminating shortcomings
or its recall by the plaintiff prior to the opening of proceedings in the case. With all
other applications (complaints, petitions) the court does not initiate any procedural
actions, does not start proceedings on them.

At the same time, it has been established that the expressions used in the relevant
articles of CPC such as «return of the application (petition)» and «the return of the
application (petition) without consideration» are identical, as the consideration of
such a statement does not begin and such a statement is not accepted in the
consideration (proceeding) by the court.

Key words: civil proceedings, civil legal proceedings, stalement, complaint,
petition, return of the statement, leaving without consideration, basis.
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MpocpecinHa npasBHnuya gonomora
y rocnogapcbkomy npoueci

I. A. Byrupcsbka,

KaHOuAAaT oPUanNYHUX HayK,

acyCTEHT Kagheapw npoLecyarnsHoro rnpasa
HepHiBeLbKOro HayioHanbHoro YHIBEPCUTETY
imeHi HOpis @epgbkoBuya

Hocaincerno akmyaavii numanns pearizayii npasa cyd’ckmis eocnodaproganis na
npogpecitiny npasnuiy 0onomo2y, 30kpema ni0meepoNcers NOSHOBANCEHb ADBOKAMA K
npedcmasHuka, a maroxi npodoseMil, WO SUHUKAOMb Ni0 uac 810ulkody8anHL eUMpPam
na npogeciiiny npasnuiy 0onomo2y 6 20cnodapcokoMy nNPoYeci.
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Kaouosi crosa: adsokam, npogeciiina npasnuuwa donomoea, 2ocnodapcvkuii npo-
yec, 2onopap adgorama, 00208ip nPo npasogy Aonomozy, si0uKOOY8AHNIA GUMPAM HA
npogbeciiiny npagnuny 0onomoey.

Butyrska Iryna. Professional legal assistance in the economic process

The article is devoted to the research of actual issues of realization of the right of
economic entities to professional legal assistance. The actual issues of confirmation of
the powers of the attorney as a representative and also problems arising during the
reimbursement of expenses for professional legal assistance in the economic process are
researched.

Key words: attorney, professional legal assistance, economic process, lawyer’s fee,
legal aid contract, reimbursement of expenses for professional legal assistance.

3arnpoBaPKEHHA TAK 3BAHOI «aJ{BOKATCHKOT MOHOTIONIT» HA MTPEICTABHUIITBO
Yy Ccyjgax 3MyINIye cyO €KTiB TOCIHOJapIOBaHHS BCepiio3 3ajyMaTucs Haj
MOTITYKOM aJIBOKATA, AKWH 3[1CHIOBATIIME TTPECTABHUIITBO TAKNX Y0 €KTIB Y
cynax. Ajske 3 1 ciuns 2019 p. mrarHi opucTu TigIIPUEMCTB, SKi He MalOTh
cTaTycy ajjBoKaTa, 3a 3araJbHUM IIPABIIOM, OiJIbIIIe He MOKYTh ITPeICTaBIATI
¢BOIX pobOTOMABINIB y cymax. ¥ cybO’€KTiB TOCMOMAPIOBAHHS Terep JBa
BapianTi — abo 3amnporryBaTu Ha podOTY Ha TOCALY IOPUCKOHCYIbTa 0c00Y i3
cTaTycoOM ajiBoKara, abo 3ajydyarum ajBoKaTa Ha yMOBaxX abDOHEHTCHKOTO
00CJIyroByBaHHs (Tak 3BAHOIO I0PUMYHOTO ayTcopcuHry). B o6ox Bumapkax
MiITPUEMCTBO HECTUME [TeBHI BUTPATHU HA OILIATY MOCYT TPOMeciiiHOro mpas-
HIUKa. ¥ TepluioMy BHUTIAJKY ocoba, 1110 Mae crartyc ajiBokara, ampiopi
BUMAaratuMe BHIILY 3apOOITHY 1IaTy, HisK 3BUYAHII fopucT. Y BUNAIKY a00-
HEHTCHLKOTO IOPUMYHOTO OOCTYTOBYBAHHS IIJIIPUEMCTBY TAKOK TOBEIEThCS
MIOMICAI HEeCTH MeBHI BUTPATH, MPUUOMY He3aJesKHO BiJl TOT0, 3BePTaIocs
BOHO Y BiJIITOBIIHOMY ITepiofii ;o npaBHuKa uu "i. He Braounch 1o quckryciii 3
MPUBOJLY IepeBar Ta HeOJiKiB 000X BapiaHTiB opraHisaiii 0pUEMIHOrO
CYIIPOBOMIY TOCIIONAPCHKOI MisAAbHOCTI, 3yIUHUMOCS JleTaJdbHillle Ha MiTBep-
UKeHH]1 TOBHOBasKeHDL aJBOKaTa sK MpefcTaBHUKA Ta Ha BIiIIKOMYBaHHI
BUTpaT Ha npodeciiiny npaBHIYY JIOMOMOTY B TOCTIOAPCHKOMY TIPOTIECi.

ARryanbHi npobseMu JisTbHOCTI a[BOKATypM Ta HajaHHsA Tpodeciiinol
MPaBHUYOI IOMOMOTH 3aTaJiOM Ta y TOCIOIaPChROMY MPOIeci 30KpeMa cTain
MPeMEeTOM MOCTiFKeHb 6ararhboX BITUMBHAHNX HAYKOBIB Ta MPAKTHKIB,
cepensskux Bapro Bigznauntu H.M. bakasuosy, T.b. Binpuug, B.B. [loneskana,
O.M. lposmosa, B.B. 3aboposchroro, JI.B. Ryxmiora, B.B. Pesmnirony,
O.B. Poccunbny, C.fI. @ypcey ra iH.

Crarrs 26 3akony Ykpainu «IIpo agBokaTypy Ta ailBOKaTChRY [islTbHICTH»
nepejdayae, Mo JOKYMeHTaMu, 1110 TOCBITUYIOTh MOBHOBasKEHHs a/[BOKaTa Ha
HaJIaHHS TPABOBOI OIMTOMOTH, MOKYTH OyTi: 1) 1OroBip 1Mpo HalaHHS TPAaBOBOI
moromoru; 2) oBipeHicTb; 3) oppep; 4) mopydeHHs opraHy (ycTaHOBH),
YIIOBHOBayKEHOT0 3aKOHOM HAa HaJaHHs 0e301IaTHOI IPaBOBOI TOMOMOTIH.
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Hosi pepaxiiii mporecyanbHnX ROJAEKCIB, 10 HAOYIM unmHHOocTi 15 rpymas
2017 pory, Tarko:k Bifcunaoth 0 3akony Yrpainm «llpo ajpBorarypy ra
aJIBOKATCHRY JisibHicTh». Hanpurnan, arigao i3 u. 4 cr. 60 Focniogapebroro
nporecyanbHoro rojercy Yrpainu (pani — ITK) mosnoBaskenns ajBorara
SR TTPeJICTaBHMKA MiTBEPIRYIOTHCS IOBipeHicTio a00 opyiepoM, BUAHIM BiJi-
noBijHO /10 3akony Yrpaiuu «lIpo ajBorarypy Ta ajiBOKATCHLRY JisS/IbHICTHY.

[Ifo crocyerbest opiepa sik caMOCTIITHOTO JIOKYMEHTA Ha MiJTBePAReHHS
MOBHOBasKeHb aJIBOKATA STK NIPEJICTABHITKA, TO PaHillle HOPMU ITPOTecyaibHOTO
3aKOHOJIaBCTBA HA TTPAKTHILI TIIYMAUMJIICS TAKIM YNHOM, 1110 a/[BOKAT IMOBIHEH
OyB TOJIaBaTH JIO CY/LY OJIHOYACHO i Opjiep, i IOTOBip TIPO TIPABOBY JOMOMOTY
(abo xoua O BuraAT 3 HLOrO). Tenep nparkturka Bepxosunoro Cymy B ganomy
MUTaHHI OJJHO3HAYHA: OPJIep € CAMOCTIITHUM JJOKYMEHTOM, SIKWIl TiITBePIFKYE
MOBHOBAa)REeHHSI ajiBOKaTa sK TpefcraBHnKa. Tak, y mocranosi Beamrkoi
[Tamarn Bepxosroro Cymy i 05 rpysms 2018 porky senpasi Ne 11/9901/736 /18
BRA3aHo, 1110 Opjiep, AKui Buaano Bijnosinuo 1o 3akony Noe 0076-VI, € camo-
CTITTHIM JIOKYMEHTOM, 110 MiJATBeP/ZKYE MOBHOBasKeHHs ajBoKara’ .

Xoua opjiep He MIiCTUTH aHi MIIUCY KJIi€HTA, aHi 00CATY MOBHOBasKeHbL
aJIBOKara, aHi TepMiHY JIii JIOTOBOPY ITPO HAJlaHHS TIPABOBOI JIOTIOMOI'H, OfTHAK
BiH € CAMOCTIITHIM JJOKYMEHTOM, SIKII MiITBEP/RY€E TIOBHOBAKEHHS aJ[BOKATa
K TIpeJicTaBHUKA. Y TaKOMY BHIIQJIKY BiJIITOBIJaJbHICTh 3a TPaBAUBICTH
BiJIOMOCTeIl, TOBIIOMJIEHNX aJ[BOKATOM IOI0 HASIBHOCTI Y HBOTO IIJICTaB JJIsi
MpeJICTaBHUIITBA, TIOBHICTIO TIORJIA[AEThCcs HA ajBoKara. Ay BHIAIKY
3JIOBKMBAaHbL 3 DOKY aJIBOKaTa MOKe HACTaT! BiJ[MOBIATLHICTD, TTepefdadeHa
Honoto crarreio Kpuminanbaoro kopexcy Yrpainu (mani — KK) — cr 400-1
«IlpepcraBaunreo B cyji 0e3 NMOBHOBasKeHb». 3 npubopy janoi crarri KK
YYacHURM RpyTa0To croy «[IpaBa ajjBoraris i rapaHTii aiBOKaTCHKOI i sITLHOCTI
B KOHTEKCTI cy/l0BOi pedhopmmy» fiiiniam BucHoBRY, 1o cr. 400-1 KK crBoproe
abCypyiHy cUTyarliio — KosKHe CIIJIKYBaHHS aJ[BOKATa i3 Cy/jlel0 TOYMHAETHCS 3
nepeBipKU TOrO, unl He € ajBoKar 3jaodnmuiieM. OCKiTbKN 1ie cynepednTh
(inocodii 3MaraTbHOCTI KPUMiHATBLHOTO TTPOITECY 1 PIBHOCTI CTOPiH Y HHOMY, TO
I0pUCTH HATIONATAIOTE Ha BI/IKJIIO‘IeHHi CT. 40()—1 3 KK praiHI/IZ Ha namy
iHCTHTYT HpeLLCTaBHMuTBa aJ[BOKaTOM Ha6yB 3aBepieHoi opm.

Hogi pepaxiiii mponecyanbunx rojercin, y romy unci FITRY, mo nadyan
gyuaHocTi 15 rpymaa 2017 p., m0-HOBOMY BpPEryaioBaJ TaKOM¥K UYUMAJO
nporecyaTbHIX TNTaHb MO0 BIJITKOJYyBaHHS BHUTpar Ha mpodeciiiny

! Tlocramosa Beankoi IMamarn Bepxosrnoro Cymy sig 05 rpyaus 2018 pory y crpasi
Ne T1/9901/736/18. €ounuii deprcasruii peccmp cydosur piwens. URL: http://www.reyestr.
court gov.ua/Review /78378934 (nara sBepuenns: 27.04.2019).
2 [pasmkn sumaraiors sukmoanti crarrio 400-1 i3 KK, URL: https: //ww vectornews.
net/news/politics/54816-pravniki-vimagayut-viklyuchiti-stattyu-400-1-z-kk.html (para
spepuennst: 27.04.2019).

(YmoBA ATTETLL

Ne 2 (55), 2019

—
W
w



LuBinbHe npaBo Ta UMBiINbHUI Npouyec

(VIOBA ATTETIALLA

No 2 (55), 2019

npasuuuy poromory. Tak, cr. 162 I'lIK sar 0608’ 3K0BY CRIAMOBY MO30BHOI
3asBU Tiependadae rmorepeHiii (Opi€eHTOBHMIT) PO3PaAXyHOR CYMU CYIOBHX
BUTPAT, sIKi 1MO3MBAY IMOHIC i AKI OUYIKYE MOHECTU B 3B'A3KY i3 PO3TIAILOM
cupasu, a cr. 125 I'IIKY pernamenrtye HOBUil J/iss BITUUBHAHOTO TIPOIECY
iHCTUTYT 3a0e3nevyeHHs 1MO3WBAYEM BUTPAT BijIoBijlaua Ha mpodeciiiny
npaBHNYy jlonoMory. BojHouac TpakTWuHe 3acTOCYBAaHHS HOBOI pefariiii
I'TIKR BusBnao HU3KY mpobIeMHNX THUTaHb, 10 BUHUKAIOTH Yy 3B'A3KY 3
BIJIIITKOTyBaHHAM Y4aCHITKAM rOCIIOJIapChKROTO TTPOIlecy BUTPAT HA Tpodeciitiny
MPaBHUYY JIOTTOMOTY.

Tarx, I'll K He Buznauvae dYiTKOTO MeEpesiKy JIOKYMEHTIB, SIKi ¢TOpOHA
MOBMHHA TTOJIATH JIJIA TMiITBeP/FKeHHs TTOHeCeHnX Helo Mo CIpaBi BUTPAT Ha
npogeciviny npasuuuy moromory. Cr. 126 I'lIK nepepdauae, mo posmip
BUTPAT HA TPOeciiiHy MpaBHIYY IOMTOMOTY 8/[BOKATa, B TOMY YHCJIi TOHOPAPY
aJ{BOKaTa 3a TPeJCTaBHUITBO B CYyJi Ta IiHNTY MpodeciiiHy TpaBHUUY
JOTIOMOTY, TTOB’sI3aHy 3i CNPaBOIO, BRIAOYAIOUYN ITITOTOBRY /10 i pO3IJIAY,
30ip J0Ka3iB TOIO, a TaKOMK BapTicTh MOCTYT TMOMIYHWKA ajBoKaTa
BU3HAYAIOTHCS 3TIIHO 3 YMOBAMW JIOTOBOPY TIPO HAJaHHS HPaBHUYOI
JOTIOMOTH Ta Ha IMiJicTaBi BiMOBIIHNX JIOKa3iB 10/10 00CATY HaJlaHMX TOCTYT
i BUKOHaHMX poOiT Ta ix BaprocTi, MO crylavena abdo rmipgsArae crrari
BIJIIOBIIHOIO ¢TOPOHOIO abo TpeThoio ocoboio. Posamip cymu, o mijsirae
cTJIaTi B MOPSIKY KOMITeHCAT[IT BUTPAT ajiBOKaTa, HeOOXIHIX [T HaJ[aHH s
MPaBHIYOI JIOMOMOTH, BCTAHOBIIOETLCS 3TiTHO 3 YMOBaMU JOTOBOPY ITPO
HaJlaHHS TIPAaBHUYOI JOTIOMOTHM Ha IiJcTaBi BIITTOBIIHUX JIOKa3iB, sKi
MIITBEPIRYIOTH 3/IillcHeHHS BifimoBigHNX BUTpar. [yis BusHavenus poamipy
BUTpPAT HA MpodeciiiHy MpaBHUYY [IOMOMOTY 3 METOI0 PO3IOJiIY CYJOBUX
BUTPAT YYaCHUK CITPaBY IMOJIA€ JleTaJbHUIT omnce pobiT (HagaHmxX MmocJayr),
BUKOHAHWX 8/[BOKATOM, Ta 3/[illCHEHNX HUM BUTPAT, HEOOXiTHIX JIJIsI HAJaHH S
npasunuoi gormomorn. llopsap i3 num K we peranizye, sxumm came
NOKYMeHTaMU TOBUHeH Oyt oQOpPMICHUI Tel «JeTaJlbHUIl OMuc podiT
(maganux nocsayr)». Kum mae Oytu mignucanmnii neil getaabHuii onue pooir
(Ha@HUX TOCTYT) — aJiBOKATOM Ta KII€HTOM Y1 IOCTATHHO TIIHKI aJiBOKATOM ?
Yepes Tary 3aKoHOIaBYY HEBU3HAYEHICTh 1 aJjBOKATH, i CY/JIi O-Pi3HOMY
MAXoAATh 0 jganoro nurtanas. Haiibiibinr mnommpenoio € TNpakTuka
MIIMUCAaHHs aJBOKATOM 1 KJIICHTOM aKTy BUKOHAHUX pobiT, y pasi K
BiJICYTHOCTI TAKOTO JIOKYMEHTa CYAU BiJIMOBJSIOTH Yy KOMIIeHcaIllil BUTpaT
cTopoHU Ha TipodeciitHy MpaBHNUYY TOTIOMOTY.

Tar, locnopapebkuii cyy, Yepuisenbroi obnacri BiiMOBUB TI03MBauy Y
BIJIIITKOIyBaHHI BUTPAT Ha Npodeciiiny MpaBHUYY AOMOMOTY, 3a3HAUMBIIN:
«Ilo3mBau wHajaB 3BiTHM MPO HajaHi IOPUNYHI TTOCTYTH Ta JOKA3M CIJIATH
nozuBauem H. o6’epnannio 26 008,40 rpu llpore, y najanomy mosuBauem
JIOTOBOPI BiJICYTHIN Y3TO/[KeHWII CTOPOHAMW MeXaHi3M BU3HAYeHHs BapTOCTi
nocJryt, 1mo HagaoThess H. o0’emqnanuaM, a TaKOK He HaJaHO JBOCTOPOHHIX

N
w
~




Bytupceka I. A. TpodheciniHa npaBHMYa JoNoMora y rocrnofapCcbkoMy NpoLEeci

aKTiB, MIMICAHNX OCTAHHIM Ta TTO3WBa4YeM, 10 € TiJ[CTaBOIO JIJIsT BiIMOBH Y
BIIIIKOLYBAaHHI BUTPAT HA IIPABHUYY JOIIOMOTY»",

CymoBa mpakTnka y famoMy nmurtanti gyske neopanopinna. Tax, Nocmomap-
CHLKMI ey XapKiBehKoi 06aacTi BiTMOBUB BifilIOBimaTy B KOMITeHcAIii BUTpar
Ha podeciiiHy MpaBHUYY JOTIOMOTY 38 HASIBHOCTI KTy BUKOHAHUX POOIT, aje
3a BiJICYTHOCTI JIeTaJIbHOTO Olncy pooiT, 3a3Hauusiim: «B o0rpyHTyBaHHSA 110
CTATHEHHs 3a3HaveHUX BUTparT Bimmosigau Hajgas Jlorosip 1mpo HamaHHs
npodeciiinoi TpaBHUYOT IOTTOMOTH 3 aIBOKATOM A., B AKOMY BU3HAYEHO MOHO-
pap 3a Hajamig mpaBoBoi gormomorn B poamipi 6 000,00 rpi, a TakoK KO0
opjepy Ha HajgaHHsa 1paBoBoi monomoru Ha mifgcrasi [loroBopy. Ha
MiITBEP/IPKeHHA HAJ@HHSA [OCAYD Ta iX OIJIaTH aJBOKaTOM A. HajaHo
BUIATKOBWI KacoBuit opzep Bix 14 tpasms 2018 pory ma cymy 6 000,00 rpm,
AKT BUROHAHUX POOIT MO JIOTOBOPY PO HAaJaHHs mpodeciiinoi mpaBHIYOl
moromoru Bin 04 rBiTHsa 2018 poky, a TaKoR 3BIT PO BUKOHAHY POOOTY 110
MOrOBOPY Tpo HajauHs mnpodeciiinoi mpaBuudoi pormomoru Bix 04 KBiTHs
2018 pory... Pazom 3 TiM cygoM BeTaHOBJIEHO, 1[0 BijilIOBifayeM He HaJgaHO
HaJIe;RHUX JIOKa3iB Ha MiJTBEpJJKEeHHs IIOHEeCeHHs BUTPAT Ha IIPaBOBY
MOTIOMOTY, a came: JIeTaJAbHOrO omnucy pobiT, BUKOHAHWUX aJ[BOKATOM, Ta
3MITICHeHNX HUM BUTPAT, HEOOXIHWX I HAJAHHS TPABHUYOI JIOTTOMOTHT
(po3paxyHOK BapToOCTi CKIAJOBUX HAIAHUX BiIIIOBIIHUX MTOCJYT) ... 3 OIJISALY
Ha BURJIaJeHe, Cyj TPUHIIOB 0 BUCHOBRY ITPO BIiJICYTHICTH OCTATHIX
MPaBOBMUX ITJIcTaB sl 3aJI0BOJIEHHsI 3asBU BiJIIIOBijladya MMPO CTATHEHHS
CY/IOBUX BUTpAT Ha podeciiiny mpaBHnay 1omomory»*.

TaruM YMHOM, TTPAKTHKA HAIIOHAJTBHUX TOCIOAAPCHLKUX CY/IiB Y YacTHHi
MiJITBeP/PKEHHST TTOHEeCeHNX BUTpAT Ha TpodeciiiHy MpaBHUYY [TOMOMOTY
HEOJIHOPiiHA, Y 3B’A3KY 3 YUM aJiBOKAaTaM JOBOJAUTHCS MiJIIUCYBATH 3
KITIEHTAMW BCI MOYRIMBI JIOKYMEHTH Ha MTBEPYREHHA HAMAHWX MTOCTYT, 100
He OTTYCTUTH BiIMOBY CYIY V BiJIITKOYBaHHI TAKNX BUTPAT.

Tarkosk mpobseMHNM, HA HAIIY JIYMKY, € BU3HAUCHHs PO3Mipy ToHOpapy
afgBorkara. H.M. BakasiHoBa 3 1bOTO HPUBOJY B CBOEMY JHUCEPTAIilHOMY
ToCTipReHHI BifzHauae: «...Bapro mam’ aratu, 1o agBokarn mpu GopMyBaHHi
po3Mipy TroHOpapiB Tak YW iHaKIIe IOB’si3aHi i3 IJIATOCTIPOMOMKHICTIO
HacesieHHsi. Po3Mip roHOpapiB ajiBOKaTiB BU3HAYAETHCS 3a JIOMOBJIEHICTIO
ajiBOKaTa 3 KJIEHTOM, a TeHJeHI[il 3pocraHis abo 3MeHIINeHHs TOHOpapiB
OB’ A3aHi 3 eKOHOMIUHOIO CUTYAIICI0 Y CYCHIILCTBI 3aranom»®. Bigmosigno 1o

3 Pimenusa Nocromapesroro cymy Uepnisennkoi obmacti Big 5 Bepecus 2018 p. y crpasi
No 926 /2445/17. €0unuii depacasnuii peccmp cydosux piwens. URL: http://reyestr.court.gov.
ua/Review /76294174 (nara sepuenna: 28.04.2019).

4 Pimenns locnopapeskoro cyny Xaprisebkoi obmacti Bif 4 uepsus 2018 pory y crpasi
Ne 922/593/18. €ournuii deprcasnuii peccmp cydosux piwens. URL: http://reyestr.court.gov.
ua/Review/74449832 (nara 3sepuenns: 28.04.2019).

? Bakasimosa H. M. Oynrnionanbmi ta opranisamiiini o0CHOBY aiBOKATYpI YKpAiHu: iuc. ...
nokr. opua. Hayk: 12.00.10 / Hamionanpuuii yuisepcurer «Opechbka 0pujnyHa akajemis».
Oneca, 2017. C. 125.
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'ITH posmip BuTpar Ha onjaTy Mmocayr ajBokata Mae OyTH CHIBMIpHUM i3:
1) cruajHicTIO clipaBu Ta BUKOHAHUX aJiBOKATOM POOIT (HAJ@HUX MOCIYT);
2) vacom, BUTPAYeHNM aJIBOKATOM Ha BUROHAHHS BI/[MOBIHUX POOIT (HamaHHs
MoCayT); 3) 00cATOM HAAAHUX aJBOKATOM IOCAYT Ta BUKOHAHWUX pOOIT;
4) 1iHOW0 11030BYy Ta (ab0) 3HAYEHHSM CIIPABU JIsi CTOPOHU, B TOMY YMCJIi
BILJTNBOM BUPITIIEHHS CITPABY HA PEITYTAT[i 0 CTOPOHHT 400 TTyOIiYHUM iHTepecoM
no crpasu. OpHAK [IJTKOM OUEBUHO, IO KOKHA clipaBa iHAMBixya bHa, i
IyJKe BayKKO BUBHAUUTH CIIPaBeJIUBHUII pPO3Mip TOHOpapy ajiBoKara,
Kepylounch TaKUMI OMIHOYHNMW TOHATTAME, SR <«CKIAJIHICTL CHpPaBm»,
«3HAUCHHS CIPABU JI/IsI CTOPOHU», «BILIUB BUPIMICHHS CIIPABU HA PEITYTAIiI0
CTOPOHU» Ta «IIYOJIuHUIT iHTepec 1o cripaBu». TioymMaueHHs JlaHUX TePMiHiB,
3HOBY K TaKM, IATAE Ha TICUi CY/ITIB, a BU3HAYEHH S CTIi BMipPHOTO QIBOKATCHKOTO
FOHOpapy 3a1eKUTh BiJ| CY/IJIIBCHKOTO PO3CYY B KOYKHIN KOHKPETHIN clpasi.
Bopnouac ¢y He Mae mipaBa 3 BJAAcHOI iHIIIATHBY 3MEHITTUTH PO3Mip BUTPAT
Ha 1mpodeciiiny TpaBHITY OMOMOTY, IO MIJIATAI0Th CTATHEeHHTO, Y BUTAIKY
BIJICYTHOCTI BiJ{ITOBIIHUX OOT'PYHTOBAHUX KJIONOTaHb 3 OOKY iHIIOI CTOPOHI.

[TparkTuka rocrioffapchbRuX CyJIiB IOKA3YE JIysKe BeJIUKY PI3HUIIO B PO3Mipax
a/lBOKATChKUX TOHOPapiB, 110 NIJJIATAI0Th BilIIKOAyBaHH. Tak, MawoTh
MicIe K «4MCTO CMMBOJIIUHI» TOHOPAapU Y PO3Mipi eKiIbKOX THCAY TPUBEHb,
TAK 1 rOHOpapm y JlecATKAX THUCAY TPUBEHb Ta HaBiTh y eBpo. Hampuwian,
locriopapebkuii cyn JlHinmponerpoBebkoi obsacrti y cripaBi 1npo CTATHEHHs
iHO3eMHUM IIJIIIPUEMCTBOM 3 YKpPAiHCHKOro aKI[iOHepPHOI0 TOBAPUCTBA
176 787,80 nonapis CIIA Ta meni B posmipi 96 525,52 nosapis CIIIA, 3as0-
BOJILHUBIIIN 1TO30BHI BUMOTM, CTATHYB 3 BiJIIIOBiflaya BUTPATH HA ITPABOBY
noromory B po3mipi 1 000 eBpo (1ipaBHUYY JOTIOMOTY HaJ|aBaji0 YKpaiHChKe
ajgBoKarchke 00 eqnanms ).

[liraBo, 10 Taki BUCOKI TOHOpapu MOMKYTh CTATYBaTHCS He JIWIe 3
MpUBATHUX cy0 €KTiB TOCIIOaPIOBAHHS, a Ii 3 opraHiB fgepskaBHoi Baaman. Tax,
Racaniitnuit rocnionapebkuii ey y cknaji Bepxosuoro Cyjy posrisijias 3asBy
PO PO3TOMI CYJOBUX BUTPAT Ha npodeciiiny mpaBHWYY JOMOMOTY B CYIi
RacalfiitHo1 iHCTaHTII1 Y cITpaBi 3a TO30BOM BilICHKOBOTO ITPOKYPOpa B iHTepecax
nepskasu B ocobdi Kabinery Minicrpis Yrpainu, MinicreperBa oboponn
Yrpaiuu, KBaprupHo-ereryatamniiHoro Biiry 10 myoaidHOro akIiioHepHOTO
TOBApUCTBA TIPO BU3HAHHSA JIOTOBOPIB HepliticHumu. Racaniiitny ckapry B 1iiit
cripasi Oyyno noparno MinicreperBom oboponn Yrpainu, a Bepxosumit Gy
BiJIMOBHUB Y i1 33/0BOJIeHHI. BifioBijiay mpocuB CTATHYTH 3 TTO3MBAaUiB HA i10TO
ropucrh 65 000 rpu BuTpar Ha mpodeciiiny MpaBHUYY JIOMOMOTY B CYJIi
racariinoi incraniii. Bepxopuuii Cyzi iiiliioB BUCHOBRY, 1110 BUTPATU Y CyMi
65 000 rpH € HECTTIBMIPHUMHI i3 CRIAJHICTIO Ti€T CIIpABU, HAJLAHUM aJIBOKATOM

6 Pimnernns Docrogapenroro cyay Jlninponerposenkoi oGmacti sig 10 rpyans 2018 pory y
cupasi 904/927/18. €dunuii depacasnuii peeccmp cydosux piuens. URL: hitp://reyestr.court.
gov.ua/Review /78681831 (mara 3sepuents: 28.04.2019).

—
wW
(o3)
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00CATOM TOCTYT Yy Cyji KacariiiHol iHCTaHINi, 3aTpauyeHUM HUM 4acoM Ha
HaJIaHHS TAKUX MTOCJIYT, He BiJNOBIIAl0Th KPUTEPito peaibHOCTI TAaKIX BUTPAT,
PO3YMHOCTI IXHBOTO PO3MIipy, & TaKOo:R Te, 110 iX crarHeHHs 3 MiHicTeperBa
000poHN YKpaiHm cTaHOBHUTH HAJIMIpPHUII TATAP [/ o3nBavya—2, Mo cyrep-
eunTh TPUHINITY PO3MOJITY TAKNUX BUTpaT, Y 3B’ si3Ky 3 unM Bepxosumnii Cyp
BUPITINB 3aI0BOJILHNTH 3asBY YaCTROBO Ta cTATHYB 3 MinicTepcTBa obopoHn
Yrpainu 32 500 rpu Burpar Ha npodeciiiHy TpaBHUYY JOIMOMOTY B CYIIi
Kacaliitnol incraiii’.

Xoua y Hasejeniit cripasi Bepxosuwuit Cyji i 3MeHITIB po3Mip BUTpaT, 1o
MIJIATAI0TH BijtmkoyBanio, oguak 32 500 rpH s oprany jep:RaBHOI
BIIQJIN — 1@ TAKOM¥K HEMAaJo, i 1[e MaJao OU JUCIUIIIHYBATH Y MAlOyTHHOMY 1
OpraHm MPORYpaTypH, il iHII OpraHy JepsRaBHOI BIaan. AJKe 3ariaTnBITN
onuu pas 3 JlepsrasHoro Owojpkery YKpainum cymy, eKBiBaJeHTHY MaiiRe
1 000 eBpo, Taki noswBaui y MailbyTHLOMY JIBiUi MOJLyMAaIOTh, MEpIl HikK
nojaBaT HeoOTI'PYHTOBAHMIT TT030B. 3 iHITOTO OOKY, OpraHy MPORYpaTypu Ta
IHIITI OpTaH’ JIepsRaBHOI BIAJN CIIJIAYYIOTH BUTPATH Ha TTpodeciiiHy MpaBHITY
moromory BperTi 3 [lepraBroro O1o/pKeTy YKpainm, To0TO He BUKOHYETHCS
ofiHa 3 PYHKITIN IHCTUTYTY Bi/ITKOTyBaHHs BUTpAT Ha 1mpodeciliny mpaBHITY
moromMory — BuxoBHa. [l ycyHeHHsT BKazaHoi TpOrajmHW TPOITOHYEMO
nepedaunTN BiJITKOJYBAaHHS 3TaJlaHNX BHUTPAT 3a PaxXyHOK BUHHUX 0ci0
OpraHiB TPOKYpaTypu Ta IHITNX OPraHiB JlepsKaBHOT BJajM (KepiBHUKIB,
BUKOHABI[IB, IPEJICTABHIKIB TOII0).

M. 3aMixoBCchbKII, JOCHIFKYIOUN PIBHOMAHITTS TPAKTUKKA HAT[IOHATBHUX
CYJIiB JI0 PO3Mipy BUTpAT Ha 3aJlyUeHHS aJ[BOKATa, CIIPaBe/INBO BiJ[3HAYAE, 1110
nporiecyaabHi KOMeRCH, 3aITPOBAJIMBINT BUMOTY CITiIBMipHOCTI PO3Mipy OIJIaTn
MOCJTYT a/[BORATA 3 XapaKTePOM Ta CKIAJHICTIO CITPABM, He Hajiasin 00>EKTHBHIX
KpUTEepiiB OIiHKN BKA3aHOTO TOHATTA. BHaCTIIOK 1HOro MU MaeMo
HEOJHOPIIHY CY/IOBY TPAKTHRY Ta TeHJEHI[iI0 [0 pereH3yBaHHs CYIOM
MSIBHOCTI aJ[BOKATIB, 1110 MOKe TPAKTYBaTHCS sIK BTPYYAHHS Y JisSJIBHICTD
He3aJIe;KHOTO  CAMOBPSJIHOTO 1HCTUTYTY. XpecToMaTiiHUM MPHRIALOM
MUPOKOTO PO3YMIHHSA ciBMipHOCTI € ipaBoBa mo3utiis Kacariitnoro nusijinb-
HOTO cyjy, BurIajena y crpasi Noe753/15683/15. [lina nosoBy B cripasi
cranouyiia 110 MaH TpH, KpeUTHOI 3a00ProBaHOCTI, & PO3MiIp BUTpPAT Ha
npasosy fornomory ckiaas 0,1% sig 1inum mozoy (Bepxosunii Cyj Bkasas, 1o
sasBiaeni 120 Tuc. rpH € 3aBUIMEHNMEI Ta CTAHOBJIATH HAAMIPHUI TATAD IS
BiJiITOBiTava. 3a TakKNX 0OCTABIMH CY/I CTATHYB 3 BiJ{ITOBifia4a JuIie d THc. TpH,
10 CTaHOBUTHL 4,0% Bij 3asBaeHol 1o Kommencaiii cymn). [lum pimmennsm
eyl akTUUHO OOMEKNB KOHCTUTYILIHE ITPaBO CTOPOHM HAa BUILHUI BUOIp

" Tlocranosa Bepxosnoro Cypy Bif 24 ciuns 2019 pory y cupasi Noe 910/15944/17. Counuii
depacasnuii peccmp cydosux piucerns. URL: hitp://www.reyestr.court.gov.ua/Review /79397805
(mara sBepuenms: 18.05.2019).
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3aXMCHNKA, BKA3aBIIM HA HAJMipHICTh YMOB HaJ[@HHs MTPaBHUYOI JIOTIOMOTH.
OpHar, 3 OTJIsA/y Ha [iHY MTO30BY Ta BaKJINBICTH CIIPaBM st OaHKY, BRa3aHWi
BIICHOBOK, Ha HAIry AYMRY, € OesnigcraBHuM. MDakTMUHO CYJI «ITOpajiliB»
CTOPOHI KOPUCTYBATHCS MOCHYTaMU «/IeIIeBINNX» aJBOKaTiBS.

Xoua y HaBeJleHill cIpaBi WILIOCS PO MUBIABHUI TTPOIEc, OfHAK He
MOYKHA He TIOTOJMTHUCS 3 THM, I0 BIiJICYTHICTh WiTKUX KPUTEPIiB OIMiHKN
MOHSATTS «CIIBMIPHOCTI» PO3Mipy BUTpAT Ha MOCTYTH aJjBOKaTa Mae CBOIM
HACJIITKOM HEOHOPIHY CY/IOBY HMPAKTUKY, KOJI CTOPOHA, HABITh 32 YMOBH
MOJIaHHS BCiX HEOOXiTHMX JOKa3iB IMOHECEHMX Helo 10 CIipaBi BUTpAT Ha
npodeciiiny TpaBHUYY IOMIOMOTY, He OTPUMYE iX TTOBHOT KOMITEHCATTil, OCKIJIb-
KN, HA IYMKY CYY, TAKWI ToHOpap € 3aBrucokuM. [Ipnyomy «aymra cyay», sk
MPaBUIIo, YNCTO YO EKTUBHA.

B.B. PesnikoBa Bijggnavae, 1o rocnojapchbRuil 1mporec sBjsie coboto
€IHICTh MPOTECYABHUX TIpaB i 000B’fI3KIB TOCIIONAPCHKOTO CYYy, CTOPIH Ta
IHIIX y9acHUKIB 1poriecy. ToMy TparTyeThesi BiH OJIEKY/IN caMe siK ccTeMa
MOCJIIOBHO 3/ iICHIOBAHUX TTPOTIECYABHUX JiTl TOCIIOAPChKOTO CY/TY, IHITTIX
YUYACHUKIB CYJOYMHCTBA Y 3B’S3KY 3 PO3IVISIOM i BUPINIEHHAM KOHKPETHOI
cupasu. Kinnesa mera mporecy — Bignosjaenns nopyienoro npasa®. Ta un
CIIPUsIE TaKa HEOJHOPIHA CYMOBA MpaKTUKAa Yy MUTAHHAX BiJNTKOMLYBAHHS
BUTpPAT CTOPiH Ha mpodeciiiHy TpaBHNYY JIOMIOMOTY peajlbHOMY BiITHOBIEHHIO
nopynienoro npasa? [lnranus puropnane.

3 ypaxyBaHHAM BWKJIAJ€HOTO BBayKAEMO, IO X04a Opjiep He MiCTUTh aHi
MIJIITICY KIEHTA, aHi 00CATY TOBHOBAsKEHb aJ[BOKATA, aHI TePMiHY JIi1 IOTOBOPY
PO HaJaHHS TPaBOBOI JIOMIOMOTHU, BiH € CAMOCTIHHUM JTOKYMEHTOM, SIKWI
MiATBEPIRYE TTOBHOBayKeHHs ajiBokara sk npejacrapanka. I'ITK ne Busnauae
9iTKOTO TIepesiky J[OKYMEHTIB, sKi CTOpOHA IOBWHHA MOATH JJIs
MiATBePyREHHS MOHeCeHNX Helo Mo ¢ITpaBi BUTPAT HA TTpodeciiiny npaBHITY
JOTIOMOTY, OfHAR HAWOIIBIN MOTTNPEHOI0 € TTPAKTHKA TiAITMCAHHS aJJBOKATOM
i KJIIEHTOM aKTy BUKOHAHUX POOIT, y pasi sk BiICYTHOCTI TAKOIO JIOKYMEHTA
CY/IM BIJIMOBJISIIOTH Y KOMITEHcAIlll BUTPAT CTOPOHN Ha Npodeciliny mpaBHUTY
moromory. llpaktnka HaIioHATLHUX TOCHOAAPCHKUX CY/IB Yy 4YacTHHI
MiJITBEP/sKeHHs TIOHeCeHNX BHUTpPaT Ha mpodeciiiny MpaBHUYY TOMOMOTY
HEOJHOpiIHA, Yy B3B’A3KY 3 YNM aJBOKataM JOBOJUTLCA MiIMUCYyBaTH 3
RJIIEHTaMW BC1 MOJRIMBI JOKYMEHTH Ha TiITBeP/sKeHHs HAJ[AHNX TTOCJIYT, 11100
He JOTYCTUTH BiJIMOBH CY/IY Y BiJIIITKOIyBaHHI TaKNX BUTpPAT.

8 Bamixoscoknit M. Burparu wa upodeciiiny npasumuay ponomory: pyx mazan? URL:
http://yur-gazeta.com/publications/practice/inshe/vitrati-na-profesiynu-pravnichu-dopo-
mo%u—ruh—nazad.html.

7 PesnikoBa B. B. [lo nuranHs 1po HOHATTS TrociofapchbKoro mpoiecy. Erononmika ma
npaso. Cepis: [lpaso. 2015. Ne 2. C. 42.
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Butyrska Iryna. Professional legal assistance in the economic process

The introduction of the so-called “lawyer’s monopoly” for representation in the
courts forces business entities to seriously think over the search for a lawyer who will
carry oul the representation of such entities in the courts, since January 1, 2019,
lawyers of enterprises that do not have the status of a lawyer, as a general rule, can
no longer represent their employers in the courts. Business entities now have two
options — either to invite a lawyer to work as a lawyer or to engage a lawyer on a
subscription basis (so-called legal outsourcing). In both cases, the company will
incur certain expenses for the services of a professional lawyer. In the first case, a
person with a lawyer status will require a higher salary than an ordinary lawyer. In
the case of subscriber legal services, the company will also have to pay certain
expenses on a monthly basis, with which regardless of whether it was filed in the
relevant period before the lawyer or not.

The purpose of the article is to study actual issues of realization of the right of
business enlities to professional legal assistance and to develop on this basis
proposals to improve the economic procedural legislation and practice of its
application.

Regarding the order as an independent document confirming the powers of the
lawyer as a representative, the rules of procedural law in practice were interpreted in
such a way that the lawyer should have filed both warrant and legal aid contract (or
at least extracted from it) in court. Now, the practice of the Supreme Court in this
issue is unanimous: the order is an independent document, which confirms the
powers of the lawyer as a representative. Although the order does not contain either
the signature of the client, the extent of the powers of the lawyer, nor the term of the
legal aid agreement, it is an independent document confirming the powers of the
lawyer as a representative. In this case, the responsibility for the truthfulness of the
information communicated by the lawyer to the presence of the grounds for his
representation rests entirely with the lawyer.

The practice of national economic courts in relation to the confirmation of
incurred expenses for professional legal assistance is heterogeneous, in this
connection, lawyers have to sign with clients all possible documents for the
confirmation of the services rendered, in order to prevent the court from refusing to
recover such expenses.

The Commercial Procedural Code of Ukraine does not specify a clear list of
documents that a party must submit to confirm the costs incurred by it in the case of
expenses for professional legal assistance, but the most common practice is the
signing of an act of work performed by a lawyer and a client, in the absence of such
a document, the courts refuse to compensate for costs parties to professional legal
assistance. The practice of national economic courts regarding the confirmation of
incurred expenses for professional legal assistance is heterogeneous, in this
connection lawyers have (o sign with clients all possible documents for the
confirmation of the rendered services in order to prevent a court refusal to reimburse
such expenses.

Key words: attorney, professional legal assistance, economic process, lawyer’s
fee, legal aid contract, reimbursement of expenses for professional legal assistance.
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