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«OXOPOHIOBAHU 3AKOHOM
IHTEPEC» IITOJ10
KOH®IUIEHIINHOI
THOOPMAIIIT (KOMEPIINHOI
TACMHUIII TA HOY-XAY)

Anna JTinyxk,
3a810y8ay ceKmopy NameHmHo20 npasa 81001y
npomucsosoi enacrocmi HI[I inmenexkmyanbrol

ennacrocmi HAIIpH Yrpainu,kanoudoam wopuouyHux
HayK, JoueHm

CrarTs mpucBAYEHA POSIVIALY IMHTAHHS 3aXHCTY OXOPOHIOBAHOIO 3aKOHOM 1HTEpecy
100 KOH(DImeHITHoI 1H(opMaIrii (KOMepIIHOI TAeMHHUII Ta HOy-xay). Po3kpuro posme-
SKYBAHHS IIOHATH «Cy0€KTHMBHE IPABO» Ta «OXOPOHIOBAHUM 3aKOHOM 1HTEpec», a TaKOMK
JIOCJIIIZKEHHS TEPMIHIB «IHTepec» Ta «OXOPOHIOBAHUM 3aKOHOM iHTepec». Ilpu mibomy aBTopu
CTATTI HEe PO3TJIANA0Th «IIPABO JOCTYIIY» 10 KOH(ITeHITiHHol iHdopmarliii (KomMepIriiHol
TAEMHHUIIl Ta HOY-Xay) SK KJIacHJHe cy0 eKTHBHE I[UBLIbHE IIPABO, 4 caMe SK «OXOPOHIBA-
HUM 3aKOHOM 1HTEpec».

KirouoBi cmoBa: 0XOpOHIOBAHMI 3aKOHOM 1HTEpec, 1HTepec, cy0 eKTUBHE IIPaBo, KOHI-
JIeHITiiHa 1HQopMallisa, KOMepIliiHA TAEMHULSA, HOY-Xay

IlocranoBka npoGiaemu. Y Hayil
IIABLIIBHOTO IIPaBa ICHYIOTH Pi3HI TOUYKK
30py IIOZO PO3YMIHHA Cy0 €KTHBHOIO
mpasa Ta iHTepecy. {ia npaBuIbHOTO BU-
PlIlIeHHS IUTAHHS CIIIBBIIHOIIEHHS IIHX
IIOHATH caMe IIOJ0 KOH(IIeHINHOI 1H-
dopmarrii (koMepIIMHOI TAEMHHAIIL Ta HOY-
Xay) cjin 3’scyBaTH, IO K HeoOX1ITHO po-
3yMITH IIiJ 1HTepecoM. Xoua YMHHE I[U-
BUUTbHE 3aKOHOJABCTBO YKpPAIHU MIMPOKO
BHUKOPHUCTOBYE TEPMIH «1HTEpec», IIPOTe B
HBOMY BIJCYTHS 4iTKA TeiHIITisT TOHSITTS
«IHTepec», «OXOPOHIOBAHUM 3aKOHOM 1HTe-
pec», PUINYHO-3MICTOBA XapaKTEePUCTH-

TI'anuna Opoescvka,

30ACMYNHUK HAYUAJbHUKA 810011y NI020MOSKU 8UKIA0AUIE
(mpenepis) HauyionanvHol wkonu cyoodie Yrpainu, cyoos
Buuw,o2o cneuianizosarnozo cyoy Yrpainu 3 posanaoy
UUBIJILHUX | KPUMIHAIBHUX Chpas y 8idcmasuyl, kanouoam
OPUOUMHUX HAYK, 3ACYHCeHULL Topucm YEpainu

Ka, II0 IPHU3BOJUTH 0 PIZHOTO HOro TJIy-
MadYeHHs y CyI0B1H IPaKTHIILL.
[Momginstoun TyMKY OKpEMHUX IOPHUCTIB
€C, aBTopu 11iel cTaTTl HEe PO3IJISAAA0TH
«IIPaBO JIOCTYIIY» IO KOHMIAEHITIHHOI 1H-
dopmairii (koMepIiHHOI TAEMHUITL TA HOY-
Xay) IK KJIacHYHe Cy0 eKTHUBHE IIMBLILHE
IIpaBo, a caMe SIK «OXOPOHIOBAHHUM 3aKO-

-

Teopisa i npakTuKa iHTEeNeKkTyanbHOI BnacHocTi - 4/2019

15



A. JTioyx, I. Oposcora

&

MPABO NPOMWMCNOBOI BJIACHOCTI

HOM 1HTepec», OCKLIbKM Ha TaKy 1HQOp-
MAI[ll0 MOKe BHMHHUKATHU JINIINE (PAKTHYHA
monomoisg (de facto), ma BIAMIHY Bif
Cy0’€KTHBHOr0 BHKJIIOYHOI'O I[MBLILHOTO
mpaBa, gKke BHHUKAE, HAIPHUKJIALI, 13 IIa-
TeHTy (de jure).

Orian mocaimsenp i myOaikamin
mo/a0 miei mpoodsiemu. [luranusa creru-
QiKK 3aXMCTy «OXOPOHIOBAHOTO 3aKOHOM
1HTepecy» 0co0H, TKA 3aKOHHO KOHTPOJIIE
KOMEPIIIHY TAeMHHITO Ta HOy-Xay (KOH-
dimenrttiiiny iH(OpPMAIIi0), PO3TIAIA0OTE-
cst baraTbMa HAYKOBIIMU B YKpaiui Ta
3a il meskamu.

3okpema, TeopeTUuHi 3acagu iH@oOp-
MAIIIAHO-IIPABOBUX SIBUIIL 1 OKPEMI acIIeK-
TH MO0 IIPOOJIeMH 3aXMCTy 1H(OpMAIIii,
KOH(pIIeHINHHOol 1H(opMarIii (KoMepIrii-
HOI TAEMHHUIIl TA HOY-Xay) BHCBITJIEHI y
"HaykoBux mpamax 9. H. Asimosa,
1. JI. Bauuno, T. I. Berosoi, M. M. Bory-
crnascekoro, A. B. Beureposa, O. B. Bia-
cosoi, B. A. Jlosopuena, B. I. Hyxosa,
0. B. Ismaitmosoi, 0. M. Kaminm,
B. A. Konusosa, B. M. Koccaxra, O. B. Ko-
xaHoBcbkoi, B. M. Kpumxnoi, A. E. Kyss-
mima, O. O. Kymimiu, 0. B. Hocika,
O. A. Iligorpuropu, O. O. Iligompuropmn,
€. B. Ilerpoma, C. 0. Ilorymusesa,
O. B. Ilommosa, B. Posenb6epra, O. II. Po-
muHa, H. O. Camiaxmerosoi, B. A. Cese-
piga, O. II. Cepreesa, I. A. Cipenka,
I'. O. Caaguesoi, JI. JI. Tomamosoi,
0. A. Yobora, I'. @. Illepmrenesuua,
P. B. Murmmkw, I'. Illtymoda Ta 1€II#X.

MeTa Ta 3aBHaHHA HOCJIINMKEHHA.
[InTanusa 3axXMCTy OXOPOHIOBAHOTO 3aKO-
HOM 1HTEpecy 0CO0M, SIKa 3aKOHHO KOHT-
POJII0e KOMEPIIIMHY TAEMHHUIIIO Ta HOY-Xay
(kouddigeHIIHY 1HQOPMAILi), Hapasl €
Oyske aKTyaJIbHHUM. 30KpeMa, JTUCKYCLH-
HUM BBaKaeTbCsA IIHUTAHHS, IO K caMme
OiJiArae 3axucTy: Cy0 €KTUBHE «IIpaBO
Ha» 1HPOPMAIIII0 YK OXOPOHIOBAHUN 3aK0-
"HoM 1HTepec? Tomy MerToro Iri€i cTaTTI €
JOCILIPKEeHHS  IOHATH  «Cy0 €KTUBHE
IIPaBO» TA «OXOPOHIOBAHUI 3aKOHOM 1HTe-
pec» II0x0 KOH@ImeHIIHHOoI 1HGopMAaIil

(komepIrifiHOl TaeMHHUIIl Ta HOy-xay) 1
CHIBBIOHOIIEHHS MOHSATH «IHTEpec» Ta
«OXOPOHIOBAHMI 3aKOHOM 1HTEPEC».

Jliiss mocsAATHEHHST TMOCTABJIEHOI METH
BUPIIIYIOTHCA TAKl 3aBIAHHS: JOCJIIUTH
MOHATTS «Cy0 €KTHUBHE IIPABO» Ta «OXOPO-
HIOBAHUI 3aKOHOM 1HTEepec» IIom0 KOHQI-
IeHmiiHol 1HgopMaii (KoMepIiiiigol Ta-
E€MHHUII Ta HOY-Xay) 1 CIIIBBIIHOIIIEHHS II0-
HATH «lHTepec» Ta «OXOPOHIOBAHUMA
3aKOHOM 1HTEpEeC.

Burnan ocaoBHOro matepiasy. Yumme
IIUBIJIbHE 3aKOHOIABCTBO, 30Kpema Ilu-
BLIBHHM Komekc YEpainum (mam — LK
Ykpainum), 0JHO3HAYHO CBITYUTH TIPO TeE,
10 BWHWKAE IIPaBO Ha I1HQoOpMAIIio
(ct. 302), a BIOIIOBIIHO 1 HA KOHMIIEHITIHA-
Hy 1H(popMAaIlio (KOMEPIIHHY TaeMHUIIIO
Ta HOy-Xay) B 00’ €KTUBHOMY Ta Cy0 €KTUB-
HOMY PO3yMIHHI.

OnHak, Taka MO3UINA 3aKOHOIABILA
BBaMKAETHCA He 30BCIM IIPABHJIBHOK 3
OTJISIAY HA IIPAaBOBY IPHPOIY 1, 30KpeMa,
BJIACTHBOCT1 TAKOTO HETHUIIOBOTO 00 €KTa
IHUBILJIBHOIO IpaBa AK 1HQopMalig, a
BIAOOBITHO ¥ KOHQIOeHIIMHA 1HpOpMa-
mist (y BHUTJISIOl KOMEPINHOI TaeMHUIIL
Ta HOY-Xay).

IIpo 1e cBIOUMTEH 1 MMO3UINSA €BPOIEH-
CBKUX YUYEHHX Ta CYIIB, AKl MAOTh OLJIb-
IIXHA JOCBI, OCKLIIBKH BUBYAKOTH ITI0 IIPO-
O0emaTuky TpuBaJsinit yac. Tak, eBpormeii-
ChK1 HAYKOBI[l Ta HPaKTHKH BBAKAIOTh,
10 IpaBo Ha KOHQIIeHIWHY iHdpopMa-
i (KOMEepIMHY TAEMHUIN0 Ta HOY-Xay)
B 00'€KTHBHOMY Ta Cy0 €KTHBHOMY PO3Y-
MIHHI B3araJil He iCHye. ¥ IIPaBOBIH HOK-
TPUHI KpaiH KOHTUHEHTAJIbHOI (IaHIeKT-
HOT) cCcTeMU TIpaBa JOMIHY€e TBEP/IsKeHHST
mpo Te, 1o TOProsi cexperu (trade sec-
rets)' abo KOMepIIliHA TAEMHUIISI Ta HOY-
xay (3a TEepMIHOJIOTIEI0 3aKOHOIABILA
Vkpaiuu) He € BJIACHICTIO 1 BIIIIOBIIHO He
OPOIKYIOTh CY0 €KTUBHE IIPaBo.

Binbmnicrs eBponeiichbKnX yUeHuX 1 CyI-
IIB POSTJIAIAIOTH MPABO HA TOPTOBUMI CEK-
per AK «HemoBHe (yclueHe) BUKJIIOUHE
IIpaBo», IIPUUOMY IIe¥ TePMIH HUMH 34CTO-

!Tepmiu «trade secrets» Ime IeperJIaTaeTbCs K «IJIOBI CeKpeTm». Y I[bOMY BHUIIAIKY TePMIHU
«TOPTOBI CEKPeTH» 1 «IiJIOBl CeKpeTH» BUKOPHUCTOBYIOTLCA K CHHOHIMHU.
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COBY€eThHCS TLIBKY SK YMOBHUIM, a He B Tpa-
OUITIHHOMY oro po3yMminui. Bonu BimmHoO-
CATH TOPTOBI cexpeTu (KOMepIHHHYy Taem-
HUITIO) 0 HeMaTeplaJbHUX 00 €KTIE abo
mpocro harTraHol MoHomoul (de facto), a
He I0puInIHOI (de jure), ikl OXOPOHSIOTHCS
3aKOHOABCTBOM IIPO HEI00POCOBICHY KOH-
KYPEHIIio un Oe3IiacTaBHe 30arayeHHs.

Ti, XTO0 He BHM3HAE TOPrOBl CEKpPETH
OJTHHUM 13 BU/IIB BJIACHOCTI, JOTPUMYIOTHCS
OYMKH IIPO Te, II0 KOH(pIAeHIIHAHA, BU-
pobHMUYa 1 KoMepITifiHa 1H(OopMAIls 0XO0-
POHSATHCA TIJIBKU HEIIPSAMUM YMHOM ITH-
BIJIBHUM 3aKOHOIABCTBOM IpPO J06poCo-
BICHY KOHKYPEHIII0 1 He MoOKe OyTu
ob’ekToM BJyacHOCTI ab0 Oymb-SIKOTO
cy0’exTuBHOrO mIpasa [1, 34—38].

Ha Taxiii moaumirii cToiTh, 30Kpema, CymIo-
Ba npakruka Ppammi. Bona BuxomuTs i3
TOro, 110 KoH(pImeHIiHa 1HGOpMAaIIisi, 10
sTKO1 0€3YMOBHO HAJIEIKUTH KOMEpITifiHA Ta-
E€MHHUITI Ta HOY-Xay, Ha BIAMIHY, HATIPHK-
JIaJl, BiJl 3aIlaTEHTOBAHOTO BUHAXOMY, Mae
3axuct de facto. CyTs #Or0 mOJATAE B JI0-
TPUMAHHI CEKPETHOCTI, KA 0TOYYE KOMEp-
IHY TAEMHUIIO YW HOy-xay. Takuit 3a-
XUCT MOke OyTH 3MUCHEHNHA y Cy/Il TIIIbKA
MIIJITXOM 3aCTOCYBAHHS HOPM IIPO HEI00po-
COBICHY KOHKypeHIrio [2, 54—57].

MabyTh, CJIim IIPUCIYXATHUCS 10 PEKO-
MeHJAIll 3apyOlsKHUX KOJIeT, sSK1 BBAa-
JKAIOTh, III0 0c00a, AKa (PAKTUYHO KOHT-
poJtioe KoHDIAeHITIHHY 1HopMaIrio (Ko-
MEPIIMHY TAEMHHINIO Ta HOy-Xay), Mae
MOKJIMBICTD 3aXMIMATHCI B CyIl OBOMA
cmocobamu: 1) MIJISXOM TIpex sIBJIEHHS
II030BY JI0 KOHKYPEHTIB, 3aCHOBAHOTO HA
3aKOHO/IABCTBI PO HeJ00POCOBICHY KOH-
KypeHIiio, abo 2) IIIIX0M Hpen SBJIEH-
Hs II030BY JI0 HEKOHKYPEHTIB, 3aCHOBA-
HOTO HAa 3arajJbHUX IIPaBHJIAX PO Bifd-
OBI1TAJILHICTE.

Tomy crpaBu y Cy/Ii 010 3aXUCTY KOH-
digenmmiitgol iHGopMaIii (KoMepIiifHol Ta-
E€MHHUIT Ta HOY-Xay) CJIIT PO3TJIAIaTH He K
mopyiireHe abo OcIopioBaHE Cy0 €KTUBHE
IIPaBo, a caMe K «OXOPOHIOBAHUI 3aKOHOM
imTepee» (4. 2 ct. 15, cr. 16 LIK Vrpaiun).

Imaxmmii crad crpas y KpaiHax Imperie-
meatHoro mpaBa (Benukiit Bpwurasii,
CIIA Ta nmesigmx immmux). Cymu Croosyde-

aux IlraTie AMeprKN JaBHO BU3HABAJIA
HASBHICTbH MAWHOBHUX IIPAB HA TOPTOBI CEK-
peru. B ocHOBHOMY BOHH POSIVISIAJIH II0-
30BU IIPO TIOPYIIIEHHSI KOHTPAKTIB, PO3Tro-
JIOIIIEHHS TOPrOBUX CEKPETIB (KOMEepIIHOI
TAEMHHUIIl 32 3aKOHOOABCTBOM YKpaium),
I[UBLUILHI IIPABOIIOPYIIEHHS. BusHawnun
HAsIBHICTH MAMHOBOTO ITpaBa, CyIU 3aCTO-
COBYBAJIM CAHKIII BIAMOBIJHOIO0 3aKOHO-
IaBCTBA IIPO IUBLIBHI IPABOIIOPYIIEHHS.
A 3 npuitEaTTAM €OUHOrO 3aK0HY IIPO TOP-
roBi cexperu (Uniform Trade Secrets Act)
Ta BPAXOBYIOUM CYIOBY HPAKTHUKY IIOIO0 1X
MOPYIIeHHS TOPTOBlI CEKpeTu OQIIiiiHo
OyJsiv BU3HaHI IMpaBoM BJyacHocTi. Taxkum
YHHOM, 13 (POPMAIEHOIO BU3HAHHS TOPIO-
BUX ceKperTiB 00’ekTamu BiacHocri B CIITA
BUILJIMBAE, 1110 TIPABO BOJIOILIIBITS TOPTOBO-
0 CEKpeTy IIJIArae OXOPOHI I BIH MOKe
PO3TIOPSIFKATHCS CBOIM IIPABOM, sTKe HaJIe-
SKUTH [0 IIlel HOBOI KaTeropii «pedei».
ITpaBo ma Toprosuii cexper y Croryuennx
IlTaTax AMepuKHN posIiIsaaeTbCsa K Mali-
HOBeE, X04a BOHO He € BHUKJIIOYHHM 1 0e3-
CTPOKOBHIM.

MosxHa cTBepOKyBaTH, IO MEHIIICTH
HAYKOBI[IB 1 IPAKTHUKIB PO3TJIAIAIOTH
KOH(IAeHINNHY 1H(opMAallio, a BiOIOBiI-
HO KOMEPITIMHY TAEMHHUIIO TA HOY-Xay K
BjacHicTb (MaiiHO) abo cy0’ekTuUBHE
npaBo. CBOIO ITO3UINI0 IIPOTUBHUKNA BH-
3HAHHS TOPTOBOTO CEKPETY BJIACHICTIO 200
cy0’ekTUBHUM (0COOMCTHM) IIPABOM apry-
MeHTyioTh Tak. [lo-mepire, ocoba, sKa
JaKTUYHO KOHTPOJIOE KOHMITEHITIHHY 1H-
dopMmalio (KOMepI[AHY TAEMHHIIO Ta
HOy-Xay), He Mae BHUKJIYHOTO IIpaBa
MIOOO0 He3aJIeKHOr'0 OOCIIOHUMKA abo
ocobmu, sika HaOyBae CeKper OyIb-AKHM
iHmuM  mpaBomipHEM crocobom. Ilo-
Ipyre, mpaBoBa JokTpuHa Himeuunnwm ta
OlbIocTi Kpainm €Bpomnu pospisHsae 3a-
raJIbHOIPUUHATI KaTeropii 0PUINYHUX
opaB Ta 1HTepeciB, Je OCTAaHHI 3aXU-
MAaTbCs TPABOBUMH HoOpMamu, 0e3
BKJIIOUEHHS IIMX 1HTepeciB 10 cdepu
cy0’eKTUBHUX IIpaB (IIpaBa BJIACHOCTI).

YV npaBoBifi MOKTPHHI IIUBIJIBHOIO
paBa ICHYTH IIPOTUIEKH] TOYKHU 30py #
IIOA0 CIIIBBIIHOIIEHHS TEPMIHIB «Cy0 eK-
THBHE IpaBO» Ta «iHTepec». Bamimse
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3HaUYeHHS 1HTepecy B IIpaBl MOPOIUIIO
TBEP/IZKEHHS IeSIKHX IOPHCTIB, IO 1HTepec
BXOJUTH JI0 3MICTY Cy0 €KTHBHOIO IpaBa
(A. B. Bewmeguxros, O. C. Iodde,
I0. K. Toscroit). Tax, BcTaHOBIOIOYU
IpuUMaT IHTepecy IIPaBOMOYHOTO HAJT HOTOo
Bouieto, O. C. Todpe BimBoIHTE IHTEPECOBL
POJIb OZHOTO 3 €JIEMEHTIB 3MICTY Cy0 €K-
TuBHOro mpasa [3, 240—-242]. Te, mio
cy0’eKTHBHE MPaBO — II€ OXOPOHIOBAHUM
3aKOHOM 1HTepec, CTBep/KyBaB y CBil uac
mie Pymoned dou Uepinr [4, 46], mocii-
JTOBHUKAMU BueHb sxoro oysu P. Ilaynp,
®. T'ek, I'. [llTons, P. Moanep-Epsbdax,
SIK1 TAKOK JOCJIIIMKYBAJIM CYTh 1HTEpecy
SIK eJIeMeHTa Cy0 eKTHMBHOIO IIpaBa.

Iumn % HAYKOBI[l, OIYMKY SAKHX IIOJI1-
JISIOTh 1 ABTOPH Ifi€l CTaTTl, BBAMKAITH
1HTepec MOMEHTOM 30BHIIIHIM B1IHOCHO
cy0’eKTHBHOTO IIpaBa Ta y 3MICT IpaBa
#ioro me BrJwouaoTb (C. M. Bparycs,
B. I. Cepebporcoruii, B. II. I'pubanos).
3okpema, B. II. I'pubanor abcosroTHO
CIIPABEIJINBO 3ayBaXKyBaB, IO Hi IPHUPO-
la 1HTepecy, Hl CYTHICTH Cy6 eKTUBHOTO
ImpaBa, Hi B3aeMHUHI 3B 30K MiK HHMN
He a0Th MIJICTAB CTBEPKYBATH IIPO Te,
1110 1HTepec BXOOUTH J0 3MICTy Cy0 €KTHUB-
HOro Impasa [3, 242].

Bucrymarwoun dpopmoro BupaskeHHSA 1H-
Tepecy 1 3aco00M HMoro 3oiiicHeHHs a00 3a-
XHUCTY, cy0 €eKTHUBHE IPaBO HEe MICTUTH 1H-
Tepecy sk cBoro eseMmenTta. MoskHa
CTBEP/:KYBATH, IO 1HTEpecC 1 Cy0 eKTUBHE
IIPaBo MOB’A3aHI OJHE 3 OJHHUM, K MeTa
Ta 3acib ii JOCATHEHHs, a MeTa He MOsKe
OyTH; eeMeHTOM 3aco0y.

CuiBBigHOLIEHHS Cy0 €KTHBHOIO I[H-
BUIHHOTO TIpaBa Ta 1HTepecy He 3HAXOIUTh
MATBEPIKEeHHS B paBoBuX HopMmax. Ha-
IIPUKJIAJ, PEeUoBe IPABO IIPOJIOBIKYE ICHY-
BATHU ¥ TOM, KOJIX 00 €KT IILOr0 IIpaBa (piv)
crae OE3KOPUCHUM I IIPABOMOYHOI
ocobu. Tomy iHTEpec He CJIII PO3TJISIaTH
SIK eJIeMeHT Cy0 eKTHBHOIO IIpaBa.

BigmosimHo, HaIeXHUTL PO3PI3HATHU
KaTeropii OpUANYHUX IPAB Ta 1HTEpecls,

K1 3aXUINAITHLCS IPABOBUMHU HOPMAMU
HapiBHI 3 Cy0'eKTUBHUMHU IIpaBaMu, 0e3
BKJIOUYEHHS IMX 1HTepeciB 10 cdepu
cy0’ekTHBHUX IIpaB. | OCKLIBKHM y ocobw,
AKa (PAKTUYHO KOHTPOJIIE KOHQIIEHIIIHA-
Hy 1H(popMAaIlio (KOMEPIIHHY TaeMHUIIIO
Ta HOy-Xay), HeMae BHUKJIIYHOIO IIpaBa
Ha Hel, a 3HAYUTh 1 Cy0 €KTUBHOIO IIpaBa,
TO 3aXMCTy Iajsarae foro iHrepec abo,
TOYHIIIIe, OXOPOHIOBAHUN 3aKOHOM 1HTe-
pec, 1o BIAIOBIIAE 1 IIPABOBLA JOKTPMHI
KpalH KOHTHHEHTAJILHOI CUCTEMH IIpaBa
[6, 134—138].

Y 3B’s3Ky 3 MM, IJIs1 IPaBHJILHOTO
BUPIINIeHHA THUTAHHS CIIIBBIIHOIIEHHS
cy0’€KTHBHOIO IIpaBa ¥ 1HTEpecy o0
KOH(pIIeHINMHOI 1H(opMaIiil (KoMepIiii-
HOI TAEMHUIII Ta HOY-Xay) CJII 3’ SCyBATH,
IO %K PO3yMIIOTH IIIJT TEPMIHAMU «IHTe-
pec» Ta «OXOPOHIOBAHUI 3aKOHOM 1HTe-
pec». Xoua YMHHE IIMBiJIbHE 3aKOHOIAB-
CTBO YEKpaiHM IIUPOKO BUKOPUCTOBYE TEP-
miH «iaTepec» (IIK, HIIK, 'K Vkpaiumn),
poTe B HHOMY BIJICYTHS UiTKA JediHiIisa
MOHSTH KIHTEPEC» UM «OXOPOHIOBAHUI 3a-
KOHOM 1HTepec», I0PUINIYHO-3MICTOBA Xa-
PaAKTEepPUCTUKA AKUX IPU3BOIUTH 0 Pi3-
HOMAaHITHHUX TJIYMa4YeHb OCTAHHBOTO B CY-
IIOBIM IPAKTHIILL.

Bamausum niist Teopii Ta MpaKTUKU y
CBIM yac cTajo Tako:x TiaymauveHHs Hox-
crurymiiaum CymoMm VEpaiHH MOHATTSA
«OXOPOHIOBAHUM 3aKOHOM 1HTEpec» 1, 30-
KpeMa, eTUMOJIOTIUHOTO 3MICTY CJIOBA «iH-
Tepec»?. Tak, y 3araJIbHOCOIIIOJIOTIUHOMY
3HAUYEHH] KAaTeropis «IHTepec» POo3yMIETh-
¢ K 00’€KTHUBHO ICHyMUYA 1 Cy0 €KTHBHO
yCBIZIOMJIEHA COIlaJibHA [oTpeda, sK
MOTHUB, CTUMYJI, 30y THUK, CHOHYKAHHS JT0
mii. ¥V memxoJioril — K CTaBJIEHHSA 0COOH-
CTOCTI1 JTO IpeaMeTa, sIK JI0 YOroCh JJIs Hel
IIIHHOTO, TAKOTO0, 0 IPUTATYe. Y 0OpH-
OUYHHX aKTaX TepPMIH «IHTepec», ypaxo-
BYIOUHM HOTO SK eTUMOJIOTIUHe, Tak 1 3a-
raJIbHOCOITIOJIOTIYHEe, ICUXO0JIOTIYHe 3HAa-
YeHHsI, BXKHUBAETHCA y IIHPOKOMY UM
BY3bKOMY 3HAYEHHl1 SK CaMOCTIMHHHI

? Pimenns Koucrurymiiiaoro Cyny Yipainu y ciipaBi 3a KOHCTUTYIIHHUM ITogaHHsaM 50 HapogHUX
IemyTaTiB YEpaiHu 040 O(IIiHOro TIyMavYeHHsa OKkpeMux mojosxkesb 4. 1 cr. 4 IIIK Yrpaian
(crrpaBa mIpo 0xOpoHIOBaHUY 3akoHOM iHTepec) Ne 1-10/2004 Bix 01.12.2004 p. Ne 18-pm/2004.
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00’eKT IIPABOBIOHOCHH, peaisallis SKoro
3aJ0BOJILHSIETHCS UM OJIOKYETHCS HOpMAa-
TUBHUMH 34C00aMH.

Koucrurymiinuit Cyn Yrpaiuwm tomi
TAKOK 3IIMCHUB 1HTEPIIPETAII0 IIOHATTS
«lHTepec» y BY3bKOMY PO3YyMIHHI IIHOTO
CJIOBA, Y CJIOBOCIIOJIYYEHHI «OXOpPOHIOBA-
HHUHM 3aKOHOM lHTepec», TOOTO 1HTepec,
KUY, Ha BIAMIHY B iIHTepecy B IIIHPOKO-
MYy PO3yMIiHHI, TepedyBae BUKIIOYHO B JIO-
IYHO-CMMCJIOBOMY 3B SI3KY 3 Cy0 €KTUBHU-
MU IIPaBaAMHU, OJHAK IIPSIMO HUMHU HE OIO-
CePEeIKOBYETHCS, TOOTO BUXOOUTH 32 MeEXKl
ocrauHix. C/I0BO «lHTEpec» y TAKOMY PO-
3yMiHHI 3acTocoByeThess B KoHcTmTyInii
Vepaiau, HK Vipaiuu, HIIK Vkpainu,
I'K Vkpaiuu Ta B 6ararbox 1HIIHUX 3aKO-
HaX, a TAaKOXX HOPMATHBHO-IPABOBUX
akrax. Tag, Buxogsum 31 amicTy 4. 1 cT. 8
Koncrurymii VEpainu 0XoOpoHIOBAHHUN 3a-
KOHOM 1HTepec mepebyBae I 3aXUCTOM
He TIJIbKU 3aKOHY, a H 00 €KTHBHOTO
IpaBa B IIJIOMY, IO IIAHY€E B CYCILIbCTBI,
OCKUTBKH 1HTEpeC y BYy3bKOMY PO3yMIHHIL
3YMOBJIIOETHCS 3aTaJIbHUM 3MICTOM TAKO-
I'0 IIpasa 1 € Moro CKJIaI0B00.

DaKTUYHO TOTOKHUMHU BBAYKAB ITOHST-
TSI «IIpaBa» Ta «OXOPOHIOBAHOTO 3AKOHOM
irTepecy» 1 Bepxosuuit Cyn Yrpaiuwm, Ha-
TOJIOIIYIOYH IIPU IIHOMY, IO OXOPOHIOBA-
HUH 3aKOHOM 1HTepec — Iie 1HTepec IIeB-
HOI ocobu (abo rpymu ocib), KU crmpa-
€ThCs Ha 3aKOH ab0 BUIIJIMBAE 3 1HIMHUX
IIPABOBUX HOPM 1 OXOPOHSETHLCS Hep:Ka-
BOIO HAPIBHI 3 IIPABOM.

3rigao 3 posd’acuenHamu Komcrury-
mitinoro Cyny VYEpainm cy6eKTuBHE
IIpaBo 1 IOB’SI3aHUHI 3 HUM 1HTEpecC € [03-
postamu. OmHAK mepIne € 0COOJTUBUM 03-
BOJIOM, TOOTO JO3BOJIOM, IKHM BigoOpaska-
erbesa y Bimomiit opmyui: «JlosBosero
BCe, IO IlepenbadvyeHO B 3aKOHI», a
Ipyre — IIPOCTHUM J03BOJIOM, TOOTO JO3BO-
JIOM, IO SKOI'0 MOYKHA 3aCTOCYBATHU He
MeHIII Bimome mpasBuiio: «JlosBomeHo Bce,
110 He 3a00POHEHO 3aKOHOMY.

TaTepec, HaBiTH HmepebyBaYM miJ 0XO-
POHOI0 3aKOHy abo IIpaBa, Ha BIOMIHY Bl
Cy0’€KTHUBHOIO IIpaBa, He Mae TAKol IIpaBo-
BOI MOZKJIMBOCTI, SIK OCTAHHE, OCKLILKH He
3abeamnevuyeTbCcsa OPUIUIYHIM 000B I3KOM

1HIIIOI CTOPOHM. 3aKOHHUM 1HTEpeC BimoO-
paskae TLIbKU JIETITHMHE IIPATHEeHHS CBOI0
HOCISI JIO TOTO, III0 He 3a00POHEHO0 3aKOHOM,
TOOTO TLJIBKM HOro 0askaHHsa, a TOMy — He
OPUOUYHY, 4 (PaKTUIHY MOKJIHBICTE. Lle
IIparHeHHs B Meskax cdepH IIPaBOBOIO pe-
IYJIIOBAHHSA J10 KOPHCTYBAHHS SKKM-He-
Oyab KOHKPETHHM MaTeplaibHEM abo He-
MaTeplaJbHAM 0s1aromM. BIAMIHHICTD TaKo-
ro Osiara Bl OJsiara, SKe OXOILTIOETHCS
3MICTOM Cy0 €KTHBHOTO IIpaBa, ITOJISITAE B
TOMY, II[0 KOPHCTYBAHHS 0JIaroM, Ha SKe
ocoba Mae IIpaBo, BUSHAYAETHCS MOKJIIMBI-
CTI0O B paMKAaX 3aKOHY, a JI0 SIKOTO Mae 3a-
KOHHUM iHTEepec — 0e3 BUMOT BUSHAYEHUX
¥ Bix 1HIMHMX 0cl0 abo YITKO BCTAHOBJIE-
HUX MEXK [IOBEIIHKI.

Posrnsmaroun xkoHimeHIiiny iHpop-
MaIiio (KOMEepIIMHY TAEMHHI0 Ta HOY-
Xay), MOKHA TOBOPUTHU TLIBKK IPO (hak-
TAYHI g1 0co0OM, AKa IIPaBOMIPHO BH-
3HAYMJIA TA KOHTPOJIIOE TAKY 1H(opMAaIiio
(basxanmusa 30epertu il B cexperi), AKl He
MOKYTb PO3TJISTATHCSA SK IIPABOMOYYSI,
10 BUTIKAKTH 13 A0COJIIOTHHUX IIPAaBOBII-
"HocuH. OCKIJIbKH, IO-IepIline, Ha KOHQI-
IeHIiiHy iHdgopMaIin (KOMepIiiHy Ta-
€MHUITI0 Ta HOY-Xay) 3aKOHOM He IIepe[-
O0adveHa PUINYIHA MOHOIIOJIS, a 3HAYNTD
0coba MOsKe TIIBKN (PAKTHYHO KOHTPOJIIO-
BaTU Taky 1HQOPMAIII0, a TAKOK BOHA He
Mae BHKJIIOUHOIO IpaBa IMOJI0 He3asIek-
HOTr0 JocigHUKa abo ocobu, axa HabdyBae
Tarky iHdoOpMAID OyAb-IKUM 1HITHM
mpasomipauM crocobom. Ilo-gpyre, ocoba
Ma€e TUTbKH (PaKTHYHY MOKJIMBICTD BCTA-
HOBJIIOBATH PEXHUM KOHQPIIEeHIIINHOCTI
(Tax 3BAHMI PEKUM «IOCTYIIHOCTI-HEIO0-
CTYIIHOCT1») 110 1H(opMAIrii.

Ax mopeuno sasmauae 10. 1. Yammii,
BIIMIHHOI PHCOI0 A0COJIIOTHUX IPABOBII-
HOCUH € Te, II[0 BOHU BCTAHOBJIIOIOTHCS
BLJHOCHO BKe ICHYIOYOTO (KOHKPETHOTO)
O0sara. Y ToMmy pasl, KOJIH € TLILKH Oa-
JKAHHS HabyTu 0siaro — 1e Oyae 3aKoH-
HUH iHTepec, SKUM peasidyeThes He 3a
IOIIOMOTOI KOHCTPYKIIII IIPaBOBLIHOCHH

[6, 32—34].
Taxum YrHOM, TOTPUMYIOYNCH TPAIH-
IMAHUX IIO3UIIM KOHTHHEHTAJHLHOI'O

IIpaBa, aBTOPHU CTATTI 00CTOIIOTH KOHIIEII-
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IIII0 PO Te, II0 Ha 1H(OpPMAIIio, a TAKOMK
KOHQITeHITIHHY iHpopMaIiiio (KoMepITii-
Hy TAEMHWUITIO Ta HOY-Xay) He MOKe BUHU-
KaTH IIPABO BJIACHOCTI (BOJIOMIHHS, KOPH-
CTYBAHHS Ta PO3IOPAMMKEHH) 1, BIIIIO-
BIOHO, HeMae Cy0€KTHBHOIO IIpaBa, y
TOMY YHCJIl ¥ HpaBa 1HTEJIEKTYyaJbHOI
BJIACHOCTI, OCKIJIbKY 1Ie TIOHSITTS € YMOB-
HuM. [lo cyTi #imeTbcd HPO BUKJIOUYHE
mpaso (mouomosri0). OgHAK, OCKLIBKY KO-
MepIlifiHa TAeMHUIII Ta HOy-Xay Halle-
JKATH J0 HeMaTeplaJbHuX 00 €KTIB, SKUM
He IIpUTAMAaHHI 03HAKU 00 e€KTiB IIpaBa
1HTeJIEKTYAJIbHOI BJIACHOCTI (BUKJIIOUHUX
IIpaB), TaKa MOHOIIOJIIS Oy/e TITbKY dak-
tuHo0 (de facto), a He wpumuuHOwL (de
jure), Ha BIOMIHY, HAIIPUKJIAI, Bl 3aIia-
TEeHTOBAHOTO BUHAXOY.

3 orytsy HAa 11 Ta BPAXOBYIOUN YNHHUM
IIK Vrpainu, sokpema crarri 505—508, mo-
IITBHUM OyJTe CTOCOBHO TAKOTO HETHUITOBOTO
o0’exTa ax 1HQOpMAIlsa, KOHMIIEHININHA
iHdopMmarlria (KoMepiiifiHa TAEMHUIA Ta
HOY-Xay) 3aCTOCOBYBATH TEPMIH «OXOPOHIO-
BAHUH 3aKOHOM 1HTEPEC».

OTixe, BUXOOAYN 13 BUILE CKA3aHOIO,
CIIPABH B CY[l IIPO 3aXHUCT KOHQIIEHITIHHOI
irdopmarrii (KOMepIiHHOI TAeMHHII Ta
HOY-Xay) CJIIJT POSTJIAIATH He K IOPYIIeHe

a0o ocmopmoBaHe Cy0eKTHBHE IIPaBo, a
caMe sSIK OXOPOHIOBAHHUIM 3aKOHOM IHTepec
(u. 2 c1. 15, c1. 16 11K Vrpaium). I ocklisku
B crartsix 15—16 1K Yxpaium #inersbest K
IIPO 3aXMCT IIPaB, TAK 1 IIPO 3aXKCT 1HTEpe-
CIB, TO IIe CBIIYMTB IIPO Te, IO HABITH 3aKO0-
HOIABeIlb BUXOIUTD 13 Tiel JOKTPHUHM, 3TiI-
HO 3 SIKOI0 1HTepec He BXOOHUTH Yy 3MICT
Ccy0’€KTHMBHOIO IIpaBa, a iCHye CaMOCTIHHO,
3a 1oro MeskaMu.

Ax1mo 1 rirmoresu € 1ICTUHHUMH, TO II0-
CTaOTh MUTAHHSA, HA K1 HAYKOBIH CITLITE-
HOT1 mOTPilOHO maTu BigmoBiml. Bomu Oy-
OYTH MATH 1 CYyTO HpPaKTHYHE 3HAYCHHI,
30kpema, mais omucy (PopMyJTFOBaAHHS)
mpeaMeTa CIIOPY, IIpeaMeTra IMO030BY Ta
#oro mizicraB y pasl 3aXHCTy OXOPOHIOBA-
HOr0 3aKOHOM 1HTEepecy 00 KOHQIIeH-
mi#HoI 1H(opMarrii (KoMepIiiHol TaeMHH-
il Ta Hoy-xay). OT:xe, 3IaeThes, 10 3aKO0-
HomaBsellb Ykpaium, npuiimarounm 1K
Vipainu, 3okpeMa QOpMyJIIOI0YH CTATT1
505-508, IOCIIIINB «IIiIBECTH» KOHMI-
IeHIliHy 1H@opMmaIllio 1, 30KpeMa, Ko-
MEpPIIAHY TAEMHHII0 I IIPaBOBHI
pesxuM 00’€KTa IIpaBa, a He i IPaBOBUM
peskuM o6’exra iHpopMarrii. 4
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dunyx A., IOposckasa I'. «OxpaHseMbIil 3aKOHOM MHTEPEC» B OTHOIIEHUU
KOH(puaeHIuaIbHOoM nHpopManuu (KOMMEPYECKOl TallHbl U HOy-xay). CraTbs
TIOCBSIIIIEHA PACCMOTPEHUIO BOIIPOCOB 3aIIIATHI OXPAHSIEMOT0 3aKOHOM HHTepeca B OTHO-
MIeHUH KOHQUIEHITMAIBHOM nHopMaImu (KOMMEPYECKOM TalHbI ¥ HOY-Xay). Packpsni-
THI pa3rpaHUYeHNe ITOHATHHN «CyOBEeKTUBHOE TIPABO» U «OXPAHAEMBIN 3aKOHOM MHTEPEC»,
a TaKiKe WCCJIeOBAHME TEPMUHOB «MHTEPEeCc» M «OXPAHSIEMBIM 3aKOHOM HMHTepec». Ilpm
9TOM ABTOPHI CTATHU HE PACCMATPUBAIOT KIIPABO JOCTYIIA» K KOHMUIEHIINAILHON HHGOP-
Maruu (KOMMEPUYECKO TalHe U HOy-Xay) KaK KJIACCUIECKoe CYOheKTUBHOE TPAKIAHCKOe
IIPaBo, 4 UMEHHO KaK «OXPAHSIEMBIM 3aKOHOM HHTEPEC.

Knwouesvie cnosa: oxpaHsSeMBIH 3aKOHOM MHTepeC, HHTepPec, CyObeKTUBHOE IIPABO,
KoHQUIeHITNATbHAS NHPOPMAIHI, KOMMepUYecKas TaliHa, HOy-Xay

Diduk A., Yurovskaya G. «Protected Interest» in relation to confidential
information (trade secrets and know-how). This research paper is devoted to the
issue of protection of a legally protected interest in respect of confidential information
(trade secrets and know-how). It reveals the distinction between the concepts of sub-
jective rights and interests protected by law, and the study of terms and interest
legally protected interest.

In the science of civil law, there are different points of view regarding the understand-
ing of subjective law and interest. To properly resolve the issue of the correlation of these
concepts with respect to confidential information (commercial secrets and know-how),
one has to find out what needs to be understood as interest. Although the current civil
law of Ukraine is widespread and uses the term «interest», it does not contain a clear de-
finition of the concept of «interest», «interest protected by law», a legal and substantive
characteristic, which leads to different interpretations of it in judicial practice.

Following the opinion of certain EU lawyers, the «right of access» to confidential
information (commercial secrets and know-how) is not considered by the authors of
the article as a classical subjective civil law, namely, «protected by law», since such in-
formation may only be a factual monopoly (de facto), in contrast to subjective exclu-
sive civil law, which arises, for example, from a patent (de jure).
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Thus, following the traditional positions of continental law, the authors advocate the
notion that information (as well as confidential information (commercial secrets and
know-how) can not give rise to ownership (possession, use and disposal) and, accordingly,
there is no sub-intellectual property right, including intellectual property rights, since
this notion 1s arbitrary. In essence, it is an exclusive right (monopoly). However, since
commercial secrets and know-how relate to intangible objects that do not have the char-
acteristics of intellectual property objects (exclusive rights), such a monopoly will only be
de facto, and not legal (de jure), on for example, from a patented invention.

Given this, and taking into account the current civil law, it would be advisable to
use the term «protected by law» in relation to such an unusual object as information,
confidential information (commercial secret and know-how).

Therefore, proceeding from the above, cases in the court on the protection of confi-
dential information (commercial secrets and know-how) should be considered not as
an overridden or disputed subjective right, namely, as an interest protected by law.
And since civil law in Ukraine refers both to the protection of rights and to the protec-
tion of interests, it shows that even the legislator proceeds from the doctrine accord-
ing to which interest is not included in the content of subjective law, but exists inde-
pendently, for its boundaries.

If these hypotheses are correct, then questions arise for which scientific communi-
ty needs to be answered. They will be of purely practical importance, in particular, for
describing (formulating) the subject matter of the dispute, the subject of the action
and its grounds in the case of the protection of the interest protected by law regarding
confidential information (commercial secrets and know-how). Therefore, it seems that
the legislator hastened to «bring» confidential information and, in particular, com-
mercial secrets under the legal regime of the object of law, and not under the legal
regime of the object of information.

Key words: a legally protected interest, the interest, of a subjective right, confiden-
tial information, commercial secret, trade secrets, now-how, know-how
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