BicHnk Korctutyuivinoro Cyay Ykpainm

Ne 2/2012
IMEHEM YKPAITHH

PILUEHHS )
KOHCTUTYLIIAHOIO CYAY YKPATHU

Y CNpaBi 30 KOHCTUTYLAHUM 3BEPHEHHAM rPOMOLAHKM
['ankiHoi 3iHaion [puropieHM Wopo odiLiHOro TNYMAUYEHHS! MONOXEHHS
4ACTUHM YeTBepTOol cTaTTi 3 3aKoHy YKpaiHu
«[po 3anobiranHs BnKBY CBITOBOI GIHAHCOBOT KPU3K HO PO3BUTOK
ByniBenbHOT rany3i Ta XUTIOBOroO OymaiBHULTBA»

(cnpasa npo 3a6opoHy posipeaHHs AOroBOPIB IHBECTYBAHHS
Xutnosoro 6yaieHULTBEA)

M. Knis Cnpasa Ne 1-7/2012
13 6epesHa 2012 poky
Ne 5-pn/2012

Kowncruryuivinmwi Cya Ykpaiumn y cknagi cyanis:

Burokyposa Cepris MapkisHOBMYG — ronosyioyoro,
Baynina IOpis Bacunsosuua,

bpuHuesa Bacuna Omutposuua — gonosigada,
BnosiueHka Cepris JleoHinosuua,

l'ynstas Muxaina Mupocnasosuuq,
3anopoxus Muxaitna Metposuua,

Kamna Bonoaumupa Muxainosuua,

Konoca Mwuxaitna IeaHosuua,

Junaka Omurpa Omutposuuaq,

Mapkyw Mapii AHgpiieHy,

OsuapeHka B’auecnaea Angpiiiosunua,
Macenioka Onekcanapa Muxainosuua,
Cepreituyka Onera AvaTonifiosunua,
Crpwkaka Axgpis AngpiiioBuua,

Wantanu Harani KocraHtuHisHM,

PO3rMIgHYB HA MAEHAPHOMY 3ACiAAHHI CMPABY 3d KOHCTUTYLiIMHUMM 3BEPHEHHSM
rpomagarku Fankinoi 3. I. woao odiliMHOTO TIYMAUEHHS MOMNOXEHHA YACTUHM YeT-
septoi ctatTi 3 3akoHy Ykpainu «[1po 3anobirarHs Bnamey CBiTOBOT GpiHAHCOBOT Kpw-
34 HQ PO3BMTOK OyaiBenbHOI ranysi Ta XMTIOBOro OyaiBHMUTBO» Big 25 rpyaHs
2008 poky Ne 800—VI (BinomocTi Bepxosroi Paan Ykpainm, 2009 p., Ne 19, ct. 257)
3 HOCTYNHUMM 3MIHaMM (oani — 3akoH).

[MpuBOOOM Ans posrnaay cnpasu eignosigHo ao cratein 42, 43 3akony Ykpdainm
«Mpo Koncturyuintmit Cyn YkpdiHm» CTANO KOHCTUTYLIMHE 3BEPHEHHS FPOMOSAHKM
Fankinoi 3. T.
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Mincrasoto ang posrnaay cnpaew 3rigHo 3i ctattelo 94 3akory Ykpainu «Mpo Kow-
cutyuibnit Cyn YKpQiHWy € HOSIBHICTb HEOAHO3HAYHOTO 3ACTOCYBAHHS BKA3OAHOMO
NONOXEHHs 3aKOHY CyJAMM 3AraNbHOT KOPUCAMKLI.

3acnyxaswm cygao-gonosigada bpuHuesa B. [l. Ta pocnigmewim matepianu cnpa-
BM, Y TOMy uucni noauuii, sucnosneni [onosoto BepxosHoi Paau Ykpainu, Mpem’ep-
MiHICTPOM YKpaiHu, ronosoto anensuiinHoro cyay micta Kuesa, Haykosusamm topmany-
Horo ¢akynbteTy Kuiscbkoro HauioHanbHoro yHisepcutety imeHi Tapaca Lesyerka,
Akagemii myHiumnansHoro ynpasnintsg, Koncturyuininmit Cyn Ykpainu

Yy CTQAQHOBMU B!

1. TpomagsHka Fankina 3. T. ssepHynacs go KoxcruryuiHoro Cyay Ykpainu 3 kno-
NOTAHHAM AATH OdIUiHE TIYMAYEHHS MOMOXEHHs YaCTMHM YeTBepTOoi cTaTTi 3 3ako-
HY, BIfNOBIAHO A0 SKOrO «306OPOHAETLCA PO3IPBAHHSA PISUYHUMM TA IOPUANYHUMM
ocobamu Byab-aKmMx [OTOBOPIB, PE3Y/IbTATOM AKMX € Mepenada 3a6yaoBHUKAMM
3aBepuieHoro ob’ekta (YacTuHu 06’exTa) XUTNOBOro ByAIBHUUTBA 30 YMOBM, WO 34
Takumm gorosopamu sgincHeHo onnaty 100 sigcoTkis BaprtocTi 06’ekTa (YaCTUHM
06’€ekTa) XMTNOBOrO BYAIBHUUTBA», CTOCOBHO TOTO, YM MOWMPIOETLCS Aist bOrO Moo=
XEHHS HO NPABOBIAHOCKHM, LLLO BUHMKIM 00 HOBPAHHSA YUHHOCTI 3AKOHOM, 30KPEMA,
Yy BMMNOOKAOX, KOIM IHBECTOP 3rAHO 3 YMHHMM HA TOM YOC 3AKOHOAOBCTBOM PO3iPBAB
[OroBip NPO y4acTb y GoHi dbiHaHCYBAHHS ByAiBHULTBEA.

2. Koncturyuinttuin Cya YKpaiHm, BUPILLYIOUM MTUTAHHS, MOPYLIEH] B KOHCTUTYLIMHO-
MY 3BEPHEHHI, BUXOAMTb 3 TOTO, WO B YKPAiHi NpaBa i cBOBOAM MOaMHM TA IX rApaHTii
BM3HOYAIOTb 3MICT i CMPSAMOBAHICTb AiSNbHOCTI AEPXABK,; AEPXABA BIANOBIAGE Nepes
IIOAMHOIO 30 CBOIO JiSNbHICTb; YTBEPAXEHHS | 3a6e3nedeHHs npas i cBo6O MOANHM €
rofIoBHUM 0BOB A3KOM IEPXKABM; OPraHM 30KOHOLABYOI, BUAKOHABYOT TO CYAOBOI BNA-
AW 30IMCHIOIOTL CBOT MOBHOBAXEHHS Y MEXAX T y cnoci6, wo nepepbaveri Konctu-
TyUi€lo Ta 3aKOHAMM YKpainu (yactuHa apyra craTti 3, yactmHa apyra cratTi 6, yac-
tmHa gpyra cratti 19 OcHosHoro 3akoHy YkpaiHm).

BinnosigHo no yactuHm yetsepToi ctaTTi 13, yacTuH nepuioi, yetsepToi ctaTTi 41
Koncturyuii Ykpainm aepxasa 3abesnedye 3axmcT npas ycix cyb’ekTis npasa Bnac-
HOCTI | FOCNOAQPIOBAHHS, COUIAMbHY CMPSMOBAHICTL EKOHOMIKM; yCi cyb’ekTn npasa
BJIACHOCTI PiBHI Nepef 30KOHOM; KOXEH MAE NPABO BOJIOAITM, KOPUCTYBATMCH | PO3-
NOPSAAXATUCA CBOEIO BAACHICTIO; NPABO NPUBATHOI BNIACHOCTI € HEMNOPYLUHUM.

B YkpaiHi BusHaeTbeCa i gie npuHumn BepxoseHcTBa npasa; KoHctutyuis Ykpainm
MQ€E HOMBULLY IOPUAMYHY CUIY; NPABA i CBOOOAM MOAMHM | TPOMOASHUHA 3AXMLLA-
IOTbCA CYAOM; 3AKOHM TA iHLWI HOPMATUBHO-NPABOBI AKTU MPUMMAIOTHCH HO OCHOBI
KoHctutyuii Ykpainu i He MaioTs 3BOPOTHOI fif B 4aCi, KPIM BMMNAAKIB, KOMKM BOHM
nom’aKWwytoTe aBO CKACOBYIOTh BIAMOBIAANLHICTL OCOBM (4OCTUHM Meplia, apyra
cratTi 8, yactuHa nepwa craTTi 55, yactuna nepwa crartti 58 OcHosHoro 3akony
YkpQinm).

3. 3rigro 3 KoHctutyuieto YkpaiHm KoXeH MOE NPABO HA XMUTIO; AEPXABA CTBOPIOE
YMOBM, 30 SIKMX KOXHMWI MPOMOLSHUH MATUME 3MOTy MOBYAyBATH XMTIO, NPUabaTH
MOro y BNacHicTb abo B3sTM B OpeHay (YactuHa nepa cratTi 47).
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Koncturyuiitmin Cyn YkpaiHu HEOAHOPA30BO 303HAYAB, LLO B OCHOBY MPABOBOIO
PEXUMY BIACHOCTI MOKNAOAEHO KOHKPETU3OBAHI B 3AKOHAX KOHCTUTYLLIMHI MONOXEHHS,
AKi MOXYTb MICTUTK | NEeBHI OCOBMMBOCTI WOAO WOrO BPEryloBaHHA. 30Kpema, y
PiwenHi sig 12 niotoro 2002 poky Ne 3-pn/2002 Haronowero, wo «Konctutyuis Yk-
PAiHK SIK FTONOBHE [KEPENO HALOHANLHOT NPABOBOI CUCTEMM € TAKOX HA3010 MOTOY-
HOrO 30KOHOAABCTBA. BOHO HOAGE MOXNUBICTL YPErynioBAHHSA MEBHMX CYCMinbHUX
BIIHOCMH HQ PIiBHI 30KOHIB, ki KOHKPETM3YIOTb 3akpinneHi 8 OcHoBHOMY 3aKOHI no-
noxeHHay (a6zau nepwui nignyHkty 3.1 nyHkTy 3 MOTUBYBANBHOT HOCTMHM).

BignosigHo go cratti 7 3akoHy Ykpainu «[1po iHBeCTHuiiHy AisnbHICTbY iHBECTOP
«MOE NPABO BOJIOAITH, KOPUCTYBATUCS | PO3NOPSAIKXATUCH 06 EKTAMM TA PE3YNbTATA-
MM IHBECTULIMY, O PO3MILLEHHS IHBECTULIN «BU3HAETLCS HEBIL EMHUM NMPABOM IHBECTO-
PQ | OXOPOHSAETLCA 30KOHOMY (a63aL APYrMit YaCTMHU NepLuoi, ab3al, NepLIMi 4OCTH-
HW n'aTOl).

Y 3akoHi Ykpainu «[Mpo $iHOHCOBO-KpEAUTHI MEXAHI3MM | YNPABMIHHA MAMHOM
npu BymiBHUUTBI XMTNA TA onepauisx 3 HepyxomicTio» sig 19 yeperna 2003 poky
No 978—IV 3 HactynHumu sminamm (nani — 3akon Ne 978) sctaHosneHo saranbHi
NPUHLMMAY, NPABOBI TO OPraHi3aUiMHi 30Caam 3anyyeHHs KowTis bisUyHKUX i topuamny-
HUX OCI6 3 MEeTOKO BIHAHCYBAHHS BYAIBHUUTBA XMTA T OCOBNUBOCTI PO3NOPAIKEH-
HA UMM KOLLITAMM.

Y crarrax 11, 12 3akoHy Ne 978 nepenbayeHo, Wwo GiHAOHCOBA YCTAHOBA MOXE
30 BIACHOIO IHILIATUMBOK CTBOPUTU GOHA PIHAHCYBAHHA BYIBHMLTBA 3 METOIO OTPM-
MOHHS BOBipUTENAMM LpOro GOHAY Y BAACHICTb XMTNA, TA BU3HAYEHO MPOLELYPY
CcTBOPEHHA poHay iHAHCYBAHHS BYyAIBHUUTBA, YMOBM, OCOBIMBOCTI TA OBMEXEHHS
LOAO0 3LAINCHEHHS YNIPABMIHHS MAMHOM, MOPSAOK YYaCTi y GOHAI TA BIIMOBM Bif y4QCTi
B HbOMY, BIANOBIAQMBHICT YNPABMTENS | 306YA0BHMKA 30 HEBUKOHAHHS B3ATUX HA Ce-
6e 3060B’530Hb TOLLO.

Take 30KOHOOOBYE PErYMIOBAHHS OfHIE 3i CKNOAOBKMX MPABA BAACHOCTI y3rog-
KYETCA 3 MIKHAPOAHO-MPABOBUMM OKTAMM, paTmdikoBaHnmm YkpaiHow. 3rigHo 3
KoHBeHui€o npo 3ax1cT Npas noamHu i ocHosononoxHux ceobon 1950 poky pepxa-
BM-YHYOCHMLI MAIOTb MOXIIMBICTb 30 AONOMOIOKO HALIOHAIBHOTO 30KOHY 3ACTOCOBYBA-
TV NEBHI PErymooyi MEXAHI3MM KOPUCTYBAHHA 06 €KTAMU NPABA BAACHOCTI BUXOAAYM
3 CyCninbHUX NOTPEB, BHYTPILLHLOT COLIANBHOT TA EKOHOMIYHOT MOMITUKM.

[QpAHTYBAHHS MOXIIMBOCTI KOXHOIO KOPUCTYBATMCS CBOTMM EKOHOMIYHMMM MPQa-
BAMM BTiNEHE TAKOX Y MiXXHOpOOHOMY MAKTI MPO €KOHOMIYHI, COUiAbHI i KybTYpHI
npasa 1966 poky, B8 sKoMy NnepeabayeHo, 30KkPEMA, O AEPXABA MOXE BCTAHOBIIIO-
BATU TiMbKM TAKI OBMEXEHHS LMX NPAB, AKi BUSHAYAIOTLCA 3AKOHOM, i JIMLLIE HACTIMbKM,
HOCKINbKK L& € CYMICHMM 3 MPMPOLOI0 3A3HAYEHMX MPAB, | BUKITIOYHO 3 METOIO CNpUs-
TW 3aransHoMy 1o6pobyTy B AEMOKPATUYHOMY CycninbCTsi (ctatTa 4). 3rigHo 3i craT-
Teto 31 €sponeitcbkoi couiansHoi xapTii 1996 poky aepxasu 30608’ A3yI0TbCH BXM-
BATM 30XOAIB, CNPAMOBAHUX HO CAPUAHHA JOCTYMY A0 XUTNA HONEXHOTO PIiBHS.

3.1.Y npoueci po3raaay CnpaBy BCTAHOBAEHO HASABHICTb O3HAK HEBIAMOBIAHOCTI
KonctuTyuii Ykpainm nonoxeHHs 4actuHm yetseptoi ctatti 3 3akoHy. Y 38'93Ky 3 UMM
Koncturyuintmin Cya Ykpainm BUxofsum 3 TOro, Wo HOro 3aBAAHHAM € FAPAHTYBAHHA
sepxoseHcTsa Konctutyuii Ykpainu — OcHosHoro 3akoHy Ykpdinu Ha BCil Ti Tepu-
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TOpIi, HO migcTaBi cTaTTi 2, YyactmHm apyroi cratti 95 3akony Ykpainm «[1po Kownertu-
TyuinHuit Cyn YkpaiHu» po3rnagae nuTaHHS Wo[o KOHCTUTYLIMHOCTI BKO3AHOTO MOmo-
XKEHHS Y LbOMY KOHCTUTYLLIMHOMY MPOBOAXEHHI.

CuUCTEMHMIM aHONI3 AAHUX LLOAO AOTPUMAHHS MPW MPUAHATTI 3AKOHY KOHCTM-
TYLiMHUX NPAB NOAMHM TA BUMOT KOHCTUTYLT | 30KOHIB YKPQAiHM, IKUMU BPEMYIbOBAHO
npouenypy NPURHATTS HOBMX 3AKOHIB, AAE NiLCTABK ANt BUCHOBKY, LLLO YOCTUHOIO YeT-
BepToto cTaTTi 3 3aKOHY GAKTUYHO BNPOBALKEHO OOMEXEHHS WOAO BOSMOAIHHS, KO-
PUCTYBAHHS | PO3MNOPAMKAHHS 06 €KTOM NPABA BAACHOCTI, 30KPEMA KOLUTAMM iHBEC-
Topis, Ha nepiog go 1 ciuns 2013 poky.

Mpaso BRACHOCTI rpomaasH rapaxTosaHe Konctutyuieio Ykpainn. Moro sacaam,
NPUHLMIM CBOBOAM LOrOBOPY | CYA0BOrO 30XMCTY UMBINbHOTO NPABQA TA IHTEPECY, K |
MEXAHI3MM 3MiHM TA PO3IPBAHHA LOrOBOPIB, pPernameHToBaHi LiusinbHMm kogekcom
Ykpainm (mani — Kogekc), skuit € OCHOBHUM OKTOM UMBINBHOTO 30KOHOAABCTBA YK-
painun. BignosigHo no cratti 651 Konekcy smiHa abo posipeaHHs 4OroBopy AoMnyc-
KQETLCS NULIE 30 3rOf0K0 CTOPIH, AKLLO iHWEe He BCTAHOBIEHO LOrOBOPOM ab0o 3aKO-
HOM, i Y pa3i OAHOCTOPOHHBOI BIAMOBM Bif, LOTOBOPY, AKLLO NPABO HA TAKY BiAMOBY
BCTAHOBMEHO JOrOBOPOM OO 30KOHOM, LLOTOBIP BBAXAETLCSH po3ipsaHum. Kpim Toro,
[OroBip Moxe OyTH PO3iPBAHO 30 PILLEHHSAM Cydy HO BMMOTY OAHIEl i3 CTOPIH npw
ICTOTHOMY MOPYLLEHHI IOrOBOPY IHLOK CTOPOHO. Lli nonoxeHHs gorosipHoro npa-
sa petanizosaHo y ctatti 20 3akony Ne 978, akolo rapaHTyeThbcs MOXIIMBICTb Bigmo-
BM [IOBIPUTENS Bifl y4aCTi y GOHAT GIHOHCYBAHHS OyAIBHUUTBA | NepeabayaeTbes, WO Y
Pa3i LOCTPOKOBOIO MPUMUHEHHS YNPABIHHA MAMHOM 306YLOBHMK HO BUMOTY ynpa-
BuTens GoHay GiHAHCYBAHHA OyAIBHUUTBA 3060B'A3QHUI Y BUZHAYEHMM NPABUIOAMM
CTPOK NEPEPAXYBATH KOLLUTH A BUNIATU LOBIpUTENIO.

Takum unHom, Hi Kogekc, Hi cneuianbHmit 3akor Ne 978 He BcTaHoBMOOTL 3060-
POHM HA PO3IPBOHHA AOTOBOPIB BUXOAAYM 3 MPMHUMMY AMCNO3UTUBHOCTI LMBINIbHO-
NPOBOBMX [OTOBIPHMUX BIGHOCKH. HaTOMICTb y 30KOHI, NPMtHATOMY Nicns HABPAHHS
unHHocTi Kogekcom, BperynboBaHO MPABOBIAHOCUMHM LWOAO PO3IPBAHHA AOrOBOPIB
iHakwe, Hix y Kopekci. 3rigHO 3 4ACTMHOKO APYro CTaTTi 6, YACTMHOK APYrok
crarti 19 Konctutyuii Ykpainm npuitnstta 3akory mano sinbysatmcs y cnoci6, nepea-
Baueruit 063aUomM TpeTIM YacTuHK apyroi ctatti 4 Kopekcy, 3a akum, akwo cyb ekt
NPABA 30KOHOAABYOI iHiLiaTMBKM nopas ao BepxosHoi Paagu Ykpainu npoekT 3akoHy,
AKMI PErymioe LUMBINbHI BinHOCKHM iHakwe, Hix Kopekc, BiH 30608 '930HUI OAHOYACHO
NOAATH NMPOEKT 30KOHY NPO BHECEHHS [0 HbOro 3MiH. [logaHuit 3akoHONPOEKT Po3-
rmanaeTbcs Bepxosroto Pagoto YkpaiHm ogHOUYACHO 3 BiNOBIAHWMM NMPOEKTOM 3AKOHY
npo BHeceHHs 3miH no Kopekcy.

3asHaueHoi npoueaypu He Byno SOTPMMAHO NPU NPURHATTI 3AKOHY, O HABMAKM, Y
NyHKTI 3 MOro MPUKIHLEBUX TA MEPEXifHUX NONOXEHb BCTAOHOBMIEHO, LLO «30KOHM TA
iHLWi HOPMATMBHO-NPABOBI AKTM, MPUUHATI LO HO6pOHHF| UMHHOCTI UMM 3AKOHOM,
OitOTb Y YOCTUHI, O HE CYNepeUmTb LbOMY 3AKOHY». TAKMM YMHOM, Ois BIANOBIAHMX MO-
noxeHb Kogekcy 6yna npusynuHeHa Ha yac aii 3akoHy.

3rigHo 3 npasosoto nosmuielo Koncturyuinnoro Cyay Ykpdinu koHkpeTHa chepa
CYCNifbHMX BIBHOCMH HE MOXeE ByTU BOAHOYAC BPETYNIbOBAHA OfHOMPEAMETHUMM HOPMO-
TUBHUMM NPCABOBUMM OKTAMM OHAKOBOI CUMK, ki 301 3MICTOM CynepeyaTb OAMH OLHOMY
(@63au n’sTuit nyHkTy 3 MOTUBYBANBHOT YacTHHM PituenHs Big 3 xosTHa 1997 poky Ne 4-3n).
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Buxomaum 3 nasegernoro Kowcturyuinnmit Cyn YKpaiHu BBOXAE, WO HEBiano-
BifIHICTb OKPEMMX MOMOXEHb CMELianbHOro 3akoHy nonoxeHHsm Kogekcy He moxe
ByTH YCyHEHA LLIAXOM 3ACTOCYBAHHA MPABMUIA, 30 SKMM 3 MPUMIHATTAM HOBOTO HOPMA-
TUBHO-MPABOBOrO AKTA ABTOMATMYHO MPM3YMUHSE AII0 AKT (MOro OKpemi NonoxeHHs),
akui ByB YMHHMM y yaci paniwe. Ockinbkn Kofekc € 0CHOBHUM GKTOM UMBINIbHOTO 30-
KOHOLQBCTBA, TO Byfib-AKi 3MiHW Y PEryNOBAHHI OAHONPEAMETHUX MPABOBIAHOCKHH MO-
XYTb BiOYBATUCS NULIE 3 OAHOYACHUM BHECEHHSIM 3MiH O HLOTO BIAMOBIAHO AO MO-
PAfIKY, BCTOHOBNEHOro ab3aLoM TpeTiM YacTuHu apyroi craTti 4 Kogekcy.

TAKUM YMHOM, NONOXEHHSA YACTUHU YeTBePTOI CTaTTi 3 3aKOHY, 3rAHO 3 AKMM 3Q-
BOPOHAETLCA PO3IPBAHHA DI3UYHUMM OCODBAMM Byab-KMX [LOrOBOPIB, PE3YNbTATOM
AKUX € Nepenada 3a6y10BHUKAMM 30BEPLIEHOTO 06 EKTA XMUTNOBOrO BYAIBHULTBA, CY-
NepeYnTb HYACTMHI Apyrii CTaTTi 3, 4aCTMHI apyrid cTaTtTi 6, YACTUHI YeTBepTiM
cratTi 13, yactui gpyrin crarti 19, yactunam nepuwin, yetsepTin cratTi 41 Koncru-
Tywii YkpaiHu.

3.2. Cy6’ekT NpaBa HA KOHCTUTYLIMHE 3BEPHEHHS MOPYLLYE MUTAHHS, Y4 MAE 3BO-
POTHY fIil0 B 4ACI MONIOXEHHS YOCTUHM YeTBePTOI CTATTi 3 3AKOHY, AKUM BCTAOHOBAEHO
3060POHY HQ PO3IPBAHHS HBECTOPOM [OrOBOPIB (IHAHCYBAHHA XMUTIOBOrO
6yaisHuuTBa. Y 383Ky 3 umm Konctutyuitimit Cyn Ykpainm BBaxae 3a HeobxigHe na-
™" odilifHE TIYMAYEHHS LbOTO MOMOXEHHS WOAO MOro 3B0POTHOI Al B 4ACi CTOCOBHO
NPABOBIAHOCKH, SIKi BUHMKIM 00 HOBPAHHA 3AKOHOM YMHHOCTI.

3rinHo 3 aB63aUOM NEePLIMM YACTMHM YeTBePTOl cTaTTi 3 3aKOHY 3060POHSAETLCH
PO3IPBAHHSA GI3UYHMMM TA IOPUAMHHUMU OCOBAMM BYab-AKMX IOTOBOPIB, PE3YbTATOM
AKUX € Nepeaaya 3a6yn0BHUKAMM 3aBepLIEHOro 06 ekTa (YacTuHK 06 €kTa) XMUTNOBO-
ro 6yaiBHULTBA 30 YMOBM, LLO 30 TAKMMK gorosopamu sairicHero onnaty 100 sigcot-
KiB BAPTOCTI 06€KTa (4acTHM 06 €kTa) XMTNOBOro ByaiBHUUTBA.

Koncturyuiinmit Cyn Ykpainu BUXOAMTL 3 TOTO, WO 3ACTOCOBYBAHHS LbOTO MOJIO-
KEHHS [0 IHA BUSHAHHS MO0 HEKOHCTUTYLIMHUM NOBUHHO BYNO 30iMCHIOBATUCA 3 YPO-
XyBAHHSAM yacTuHu nepwoi cratti 58 KoHctuTyuii Ykpainm, 30 aKoto 3aKOHM Ta iHLWi
HOPMATMBHO-NPABOBI OKTU HE MAKOTb 3BOPOTHOI Aii B YACI, KPIM BUNAAKIB, KOMM BOHM
nom’akwyoTe aBO CKACOBYIOTh BiNOBIAANBHICTE OCOOM.

LLlono 3BopoTHOI aii B8 yaci 3akoHis KoHctutyuinttuin Cyn Ykpainu cdopmynioas
NPABOBY MO3MLLIO, 3MAHO 3 AKOKO [1il0 HOPMATUBHO-MPABOBOrO AKTA B YaCi Tpeba po-
3YMITM TAK, LLLO BOHA NMOYUHAETLCSH 3 MOMEHTY HOBPAHHA LIMM OKTOM YUHHOCTI | NPUMIM-
HAETLCA 3 BTPATOKO HUM YMHHOCTI, TOBTO A0 nofii, GaKTY 30CTOCOBYETHCS TOM 3AKOH
ab0 HWKUKA HOPMATMBHO-NPABOBMI OKT, Nif 4AC Aii SKOrO BOHM HACTANM 060 Manu
micue (a63au apyruit NyHKTy 2 MOTMBYBQNbHOI 4aCTMHM Piwenns sin 9 notoro
1999 poky Ne 1-pn/99).

OTxe, KoHctutyuinHmim Cyﬂ YKpQiHu BBOXAE 30 HeobOXigHe HaronoCKUTH, Lo NOAO-
XEHHA 4aCTUHM ueTeepToi cTaTTi 3 3aKOHY, AKMM BCTOHOBIIEHO 3A60POHY Ha
PO3iPBAHHS IHBECTOPOM AOTOBOPIB GIHAHCYBAHHS XMTNOBOrO OYAiBHUUTBA, HE MANO
3BOPOTHOI fii B 4aCi.

Bpaxosytoun BuknageHe ta kepytouncs ctattamu 147, 150, 152, 153 Konctutyuii
Ykpainu, ctattamm 51, 62, 66, 67, 69, 95 3akony Ykpainm «[1po Koncturyuinnuin Cyn
Ykpainuny», Koncturyuinnunin Cya Ykpainm
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BUPIiWwWMUB:

1. Busnatu Takmm, wo He signosigae KoHctutyuii Ykpainm (€ HEKOHCTUTYLiHUM),
NONOXEHHs YaCTuHM YyeTeepToi ctaTTi 3 3akoHy Ykpainu «[1po sanobiraHHa Bnamey
CBITOBOI IHAOHCOBOI KPM3M HA PO3BUTOK OYAIBENbHOI ranysi TA XMUTIOBOrO
OyaisHuuTeoy Big 25 rpyaHs 2008 poky Ne 800—VI 3 HacTymHMMK 3MIHAMM, 3rigHO 3
AKMM «30DOPOHSETLCA PO3IPBAHHA PISUYHUMM TA IOPUAMYHUMM OCOBAMM Byab-aKMX
[IOTOBOPIB, PE3YyNbTATOM fKMX € Mepenaya 3a6yLoBHMKAMM 3aBEpLUEHOro 06’ ekTa
(yuacTmHu 06exTa) XMTNOBOrO BYAIBHMLTBA 3Q YMOBM, LLO 30 TAKUMKM AOTOBOPOMM
spiicheHo onnaty 100 sigcotkis BapTocTi 06’ekta (4acTUHKM 06’ekTa) XUTNOBOrO
OyaIBHULTBOY.

o fHS BU3HOHHS HEKOHCTUTYLIMHUM LLe NONOXEHHS HE MANIO 3BOPOTHOI i B 4AC.

2. MNonoxenHs yactmHu yetseptoi cratti 3 3akoHy Ykpainu «[1po sanobiraHHs
BIM/IMBY CBITOBOI GIHAHCOBOI KPU3M HA PO3BMTOK OYAIBENLHOI ranysi Ta XWUTIOBOrO
6yaisHuuTeoy Big 25 rpyaHs 2008 poky Ne 800—VI 3 HacTynHuMM 3MIHOMM, BU3HAHE
HEKOHCTUTYLMHMM, BTPAYAE YMHHICTb 3 AHs yxBaneHHs KonctutyuiiHum Cynom Y-
paiHM uboro PiweHHs.

3. Piwenns Koncturyuitnoro Cyay Ykpainm € 0608’ 43k0BUM A0 BUKOHAHHS HQ Te-
puTOpPIl YKPAiHKM, OCTATOUHMM i HE MOXe ByTH OcKapxeHe.

Piwerns Koncturyuirtnoro Cyay Ykpainu nignsrae onybnikysaHHio y «BicHmky Kon-
ctutyuinHoro Cyay YKpaiHM» TA B iHWMX ODILiAHMX BUOAHHSAX YKPATHU.

KOHCTUTYLIVHWUIW CYL, YKPAIHM

o Summary to the Decision of the Constitutional Court of Ukraine dated
March 13, 2012 No. 5-rp/2012 in the case upon the constitutional appeal of citizen
Halkina Zinayida Hryhorivna concerning official interpretation of the provision of
Article 3.4 of the Law «On Preventing the Impact of the Global Financial Crisis on the
Development of the Construction Sector and Residential Construction» (case on pro-
hibition of termination of contracts of investment of residential construction)

Citizen Z. Halkina applied to the Constitutional Court with a petition to provide
official interpretation of the provision of Article 3.4 of the Law «On Preventing the
Impact of the Global Financial Crisis on the Development of the Construction Sector
and Residential Construction» dated December 25, 2008 No. 800-VI (hereinafter
referred to as «the Law») according to which «natural and legal persons are prohi-
bited to terminate any contracts which result in assignment of completed object (part
of object) of residential construction by developer provided 100 % of value of the
object (part of object) of the residential construction has been paid pursuant to such
contracts» concerning whether this provision applies to legal relations which had aris-
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en before the Law entered into force, in particular, in cases when the investor accord-
ing to the legislation effective for that time terminated the contract on participation in
the fund of construction financing.

System analysis of data concerning observance of the constitutional human rights
and requirements of the Constitution and laws which regulate the procedure of
adoption of new laws when passing the Law gives grounds to conclude that in fact
Article 3.4 of the Law restricts possession, utilisation and disposal of the object of the
right of property, in particular funds of investors fro the period before January 1,
2013.

The right of property of citizens is guaranteed by the Constitution. Its grounds,
principles of freedom of agreement and court protection of the civil right and inter-
est as well as mechanism of amendment and termination of contracts are regulated
by the Civil Code of Ukraine (hereinafter referred to as «the Code») which is the
main act of civil legislation in Ukraine. According to Article 651 of the Code amend-
ment or termination of agreement is allowed only with consent of parties, unless
otherwise provided by the agreement or law, and in case of unilateral recession
from the agreement, should the right to recede is provided by the agreement or law,
the agreement shall be deemed terminated. Moreover, agreement may be termi-
nated on the basis of court decision upon request of either party in case of substan-
tial violation of the agreement by the other side. These provisions of contractual law
are specified in Article 20 of the Law «On Financial and Credit Mechanisms and
Property Management during Residential Construction and Real Estate Operations»
dated June 19, 2003 No. 978-IV (hereinafter referred to as «the Law No. 978»)
which guarantees possibility of recession of the principal from participation in fund
of construction and envisages that in case of early termination of management of
property the developer upon demand of the manager of the fund of financing of
construction is obliged to transfer funds for paying to the principal in terms estab-
lished by the rules.

Thus, neither the Code, nor the special Law No. 978 establish prohibitions to ter-
minate agreements proceeding from the facultative principle of the civil legal con-
tractual relations. In return, the Law which was adopted after the Code had entered
into force, establishes legal relations concerning termination of agreements differ-
ently than the Code. According to Articles 6.2, 19.2 of the Constitution adoption of
the Law was supposed to be carried out in the manner envisaged by paragraph 3 of
Article 4.2 of the Code, pursuant to which if the subject of the right of legislative ini-
tiative submits to the Verkhovna Rada of Ukraine a draft law which regulates civil
relations differently than the Code he is obliged to submit at the same time a draft law
on introducing amendments to it. The submitted draft law is considered by the
Verkhovna Rada of Ukraine simultaneously with the relevant draft law on introducing
amendments to the Code.

The mentioned procedure was not observed during adoption of the Law; on the
contrary, item 3 of its final and transitional provisions establishes that «laws and other
legal regulating acts adopted before this Law enters into force shall be effective in
part which does not conflict with this Law». Thereby the effect of the relevant provi-
sions of the Code was suspended for the period of the effect of the Law.
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Proceeding from the abovementioned, the Constitutional Court considers that
non-conformity of certain provisions of the special law to the provisions of the Code
may not be eliminated by means of application of a rule according to which adop-
tion of the new normative legal automatically terminates the effect of an act (its se-
parate provisions) which was in force earlier. Since the Code is the main act of the
civil legislation any amendments of regulation of single-subject legal relations may be
introduced only with simultaneous amendments to it according to the order provided
by paragraph 3 of Article 4.2 of the Code.

Application of the provisions of paragraph 1 of Article 3.4 of the Law prior to the
day of declaring its unconstitutional was supposed to be realised with account of
Article 58.1 of the Constitution, according to which laws and other normative legal
acts have no retfroactive force, except in cases where they mitigate or annul the
responsibility of an individual.

Thus, the Constitutional Court of Ukraine held to recognise as non-conforming to
the Constitution (unconstitutional) the provisions of Article 3.4 of the Law «On Preventing
the Impact of the Global Financial Crisis on the Development of the Construction Sector
and Residential Construction» dated December 25, 2008 No. 800-VI as amended
according to which «natural and legal persons are prohibited to terminate any con-
tracts which result in assignment of completed object (part of object) of residential con-
struction by developer provided 100 % of value of the object (part of object) of the res-
idential construction has been paid pursuant to such contracts».

Prior to the day declaration of unconstitutionality this provision did not have
retroactive force.
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