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component - is a set of civilian knowledges, which are vital necessary to prevent terrorist
acts. Structural and semantic parts of this component are following: knowledge of the
conceptual signs of terrorism, the knowledge of the causes of the emergence of terrorism and
ways to overcome them, knowledge of specific ways to counter this dangerous phenomenon
and other knowledge in order to overcome it, produced by mankind against terrorism. Such
knowledges forming in people's minds cognitive constructs - circuits, antiterrorist content
models, on the one hand, they are necessary for the perception and understanding of the
amount of information on terrorism and counter-terrorism activities, and on the other hand -
they sets an individual behavior program in situations of preventive counter-terrorist
activities. Through cognitive PCE component person is aware exactly what threats to society
and humanity as a whole are carries by the terrorism, what features of modern terrorism,
how to prevent terrorist demonstration and others. The level of preventive counterterrorism
experience of the individual depends on the level of mastery of relevant knowledge. On the
basis of its knowledges specific skills, abilities are formed (they represent other operationally-
activity component): using of such knowledges citizens learn to analyze the level of terrorist
threat in a particular region, understand and assess the information on terrorism, to compare
the actions of terrorists, solve social conflicts and others.

Operational-activity PCE component consists of a number of skills, abilities,
competencies required for the organization of practice activity (reproductive and creative) in
order to prevent acts of terrorism and its prevention. Elements of this component allows to
build constructive relationships with others, resolve conflicts, to seek compromise solutions of
problems etc. Emotionally-value PCE component is an idea about social norms, personal
psychological characteristics (stress resistance, absence of conflict, positive emotional
relationship to the world, emotional honesty, tolerance) values, expressing the emotionally-
value state of the person in situations of terrorist threats. The development level of this
component depends on tolerant human behavior in society, the choice of active life position,
internal rejection of aggression, terrorism and etc.

PCE reflective component provides for self-examination subject as a carrier of counter-
terrorism experience their own intentions, antiterrorist ideology, emotional reactions,
attitudes to reality, mechanisms of decision making under terrorist threat, behavioral
patterns, preventive activities, terrorist attacks prevention and the products of this activity in
order to rethink their mental states, modes of action, actions, results etc.

Key words: terrorism, prevention of terrorism, preventive counter-terrorism experience.
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E®EKTUBHICTD TA AI€EBICTH OKPEMUX NTPEBEHTHUBHO -
IMPUMYCOBHUX 3AXOIIB KPUMIHAJIBHOI'O ITPOBA/I’KEHHSA

3 npusinammam Kpuminanernoeo npoyecyanvrozo kooexkcy Yrpainu y 2012 poyi, 3a3nas
icmomHux — 3MiH  IHCMUMYm  3aNO00IJICHUX  3axX00i8, 3'A6unucs HO8I 6udu  3axo0dis
APOYECYanbHO20 NpUMyCcy, Wo i npuseeno 00 aKmyaibHOCMi OO0CTIONCEeHHS 0CcoOaUsocmel
3acmocysanns  3anobidxchux — 3axodie. Jlama cmamms  NpucesiueHa  0CoOIUBOCMAM
3aCmMOoCy8ants 3aN00INCHUX 3ax00i8 00 0cib, AKI Ni003pHIOMbCs, 008UHYBAUVIOMbCA )
BUUHEHHI 3/I0YUHI.
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Knrouoei cnosa: 3anobigicnozo 3axo0y, niocmasu 3acmocy8anus 3ano0idcHUX 3ax00is,
nioo3pro6arull, 006UHYBAYEHUII.

Ilocmanoexa npobremu. B OCHOBI HOBITHBOI KOHIICHIII CYIOBO-TIPaBOBOI pedopMu
3aKJiaZieHa is1est moOyIOBH CUCTEMH KPUMIHAJIBHOTO MPOBAKEHHS CaMe OXOPOHHOTO THILY.
BinnoBigHo, kapanbHUM BIUIMB X04, 0e33alepedHo, 3aIMIIAE€ThCS JJOCTaTHHO BAarOMUM, aje
BIIXOAUTh Ha JApPYruil 1iaH. Bzarami, pegopmyBaHHS MPOLECYAIBHOTO 3aKOHOJABCTBA
VkpaiHu Majio O «30JI0TOX0 HUTKOIO» MPOXOIUTH MiJ MPU3MOI0 YTBEPPKEHHS MPIOPUTETY
npaB i CBOOO JIFOJUHH U TPOMAISIHUHA, TOTPUMAHHS COLAIBHOI CIIPAaBEUIMBOCTI, yCIX THUX
IIHHOCTEH, K1 CTOPIYYSMH BUPOOIISUTHCS Y BITYU3HSHINA Ta €BPONEHCHKINM MPABOBIA KYJIbTYPI.

Binrak, 6a30BHMM HampsMOM PO3BHUTKY KPUMIHAJIBHOI MPOIECYabHOI HAYKH € pealibHe
3a0e3MeueHHs] IPaBOBOI0 3aXUCTY 0COOM — cyO’€KTa Cy/lOUMHCTBA, KOHKPETHU3aLlisl rapaHTii
npaB i cBOOOA KOXKHOTO IHAMBiNA, SIKAH 3 TUX YM 1HIIMX MIJCTaB MOTpanuB y cdepy aii
KPUMIHAJIBHUX MPOLECYATbHUX IIPABOBITHOCHH, CTaB iX Oe31ocepeHIM YH4aCHUKOM.

[IpiopuTeTHE 3HAYECHHS y IbOMY KOHTEKCTI HaOyBa€ 3aKOHHE, JTOLIJIbHE 1 00IpyHTOBaHE
3aCTOCYBAHHS 3aX0/(iB IPOLIECYaJIbHOIO IPUMYCY. 3 OJTHOTO OOKY, 3aCTOCYBaHHS 3all001KHUX
3axXO0[iB TMiJ Yac NPOBAKCHHS CHPUAE POZKPUTTIO KPHUMIHAIBHOTO IPABOMOPYIICHHS,
3a0e3neyye HEBIABOPOTHICTH BIAMOBIJAIBHOCTI OCi0, sfKi HOro BYMHWIM, a 3 IHILOTO -
NOB'A3aHE 3 BTPYYaHHSIM y chepy KOHCTHTYHIHHUX mpaB i cBobox rpomansH. Came Taka
00CTaBMHA BUKIJIMKA€E MOTPEOyY y CTBOPEHHI Ta 3alIPOBA/KEHHI y MPaBO3aCTOCOBHY MPAKTUKY
HAIHHUX MEXaHI3MIB «CTPHMaHHS Ta MPOTHBAar», HEAOMYIICHHS HEOOIPYHTOBAHOTO
3aCTOCYBAHHS 3aHAATO «M SIKMX» YM HABIIAKM, 3aXOJIB - y CIIBBIHOIIEHHI 3 XapaKTepoM i
CTyIIeHEeM HeOe3MeYHOCTI BUNHEHOTO Ta OCOOH ITiI03PIOBAHOTO, ITiJICYTHOTO.

Ananiz ocmanuix 0ocniodxcenv i nyonixayit. 3asBieHIM MpoOJeMaTUlll MPUCBIYCHI
npami Oarathox BueHHX, 30kpema: mpod. JI. b. AmekceeBa, B. Il boxbeB, b. A. I'ankina,
1O. H. I'pommoBoro,  B.T. JlaeB, A. S. lyouncekoro, JL. b.3ycsa,  B. l. Kamincekoi,
B. C. Kanmipa, JI. M. Kapneeoi, JI. I. Kokopea, E. ®. Kynosa, II. A. JIyniHcekoi,
B. 3. JIykamesuya, B.I. MapiniBa, M. M. Muxeenko, M. S. Hukonenko, M. M. Onamus,
I. JI. Ilerpyxina, B. A. Tlonemomika, B. B. Poxuos, M. C. CTporosud Ta iHIIIHX.

VY Teopii KpUMIHATBHOTO MPOLECY ICHYIOTh Pi3HI AYMKHU LOJ0 TIyMadyeHb LIJIOTO PAILY
MOJIO’KEHb 1HCTUTYTY 3a001KHHUX 3aXO/iB, 1 HAcCaMIlepel THX, SIKl CTOCYIOTbCs cHelu(iku ix
3acTOCyBaHHA.  BiZoMi  NIpeleieHTH  HEraTMBHUX  HACHiAKIB  HE3aKOHHOro  Ta
HEOOI'PYHTOBAHOI'O 3aCTOCYBaHHS 3alOODKHUX 3aXOMIB MiJ Yac MPOBAKEHHS Y KOHKPETHUX
crpaBax, 3yMOBHJIM Te, 110 MPOTSArOM BCi€l icTOpii mpolecyaabHO-IPAaBOBOI AISIIBHOCTI, A0
1i€i npo6IeMaTUKU 3BepTaaucs 6araTo BYEHUX-TIPABO3HABII, MPAKTHYHHX MPAIliBHHKIB. IX
no3uuii 1HOMI JAlaMeTpaiIbHO MPOTUJIEKHI, 3 MOCHJIAHHIM Ha Pi3HI apryMeHTH, NepeKOHAHHS
10J10 3acaj] AOUUIBHOCTI, CIIPABEIIMBOCTI, €(EKTUBHOCTI TOIIIO.

VYcs OaraTtorpaHHiCTh Ta HEOJHO3HAYHICTh y IUTAHHAX 3aCTOCYBaHHS IHCTHTYTY
3amo0DKHUX 3aX0/I1B 1 BUKJIUKAE HA TOJI€ TOIAIBIINX JUCKYPCIB Ta PO3IYMIB.

Buxnao ocnoenoco mamepiany. T'maBa 18 KIIK Vkpainu, B cucremi 3axoniB
3a0e3MneueHHs] KpUMIHAJIBHOTO MPOBAKEHHSI M10J1a€ BUUEPIHUM NEepesik BUIIB 3all001KHUX
3aX0[liB, y3arajbHIOE METy 1 MiJCTaBM IX 3aCTOCYBaHHS O BIANOBIAHUX YYaCHMKIB
MPOBa/KEHHS [2].

VY Teopii 3aralbHONPUIHSITOI € TyMKa, IO 3am001XHI 3aX0u — 1€ Pi3HOBH]I 3aXO0/iB
nporecyaibHoro npumycy [6, c¢. 36]. 3 npuitHaTTIM KpuMmiHaapHOTO MpoIeCyaabHOTO
KOZEKCY YKpaiHu, OylO 4iTKO BH3HAYEHO MEpelliK 3aXO0JliB 3a0e3MeUYeHHs] KPUMIHAIBHOTO
MPOBA/UKEHHSI, fAKI MOXYTh 3aCTOCOBYBATHUCh [0 IMIJO3PIOBAHOr0, OOBHHYBAaY€HOIO,
3aCyJKEHOTO - Ha MiJCTaBl yXBaJH CIIIYOTO CyAJl 4u cyay. BpaxoByrouu Te, 10 3aX0Iu
3a0e3MeyeHHs] KPUMIHAIBHOIO MPOBa/KEHHS OOMEXYIOTh IIpaBa Ta CBOOOAM TPOMajsiH (B
TOMY YHCIi ¥ KOHCTUTYLiIHI — CBOOOAY NepecyBaHHs, HEJOTOPKAHICTh KHUTJA, TAEMHUIIIO
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JUCTYBaHHS, Tele()OHHUX PO3MOB, KOPECIOHJCHINT, OaHKIBCHBKHMX BKJIAJIB, TOIIO), 3aKOH
HiJ1a€ MPOLeypy iX 3aCTOCYBAaHHS JETaJIbHIM periaMeHTalii.

TepMmiH «3axoau 3a0e3MEUCHHS KPUMIHAJIBHOIO IPOBAPKEHHS» IPAKTUYHO He
BUKOPUCTOBYETHCS, YAaCTille MOXHA 3YCTPITH BHU3HAYEHHS «3aX0AU KPUMIHAIBHOTO
npolecyainbHoro npumycy» Ilpote, aHani3 3aKk0HOaBYO BU3HAUEHOI'O MEPENIKY IUX 3aXO0/1B
Ta MeTa iX 3aCTOCYBaHHS JO3BOJISIE CTBEPIKYBATH, IO TOHATTA «3aXoAu 3a0e3redeHHs
KPUMIHAJIBHOTO IPOBAKEHHS» Ta «3aXOAU KPUMIHAJIBHOTO IMPOLECYAlIbHOTO IMPUMYCY» €
TOTOXHUMH. AJDKE IIi 3aX0/U JIal0Th MOXIIMBICTh BHUSBJIATH, 30MpaTH Ta 30epiraTh JOKa3H,
HONEPE/DKaTH  MOXKJIMBY — NPOTUIIPABHY  IOBEIIHKY YM  BUKIIOYATH  MOXJIUBICTb
MiJ03pIOBAaHOTO, OOBHHYBAa4YeHOTO YXWIHMTHCA Bim cmigctBa Ta cyny. Cepen 3axofiB
3a0e3MeyeHHs] KPUMIHAJILHOTO MPOBAKEHHS BAXKJIMBE MICIE 3aiiMalOTh 3ar1001KH1 3aX0/TH.

3amo0iXkHI 3aX0AM — BaromMa 4YacTHHA 3axoJliB 3a0e3nedeHHs KPUMiHAJIBHOTO
IPOBa/KCHHA. BOHM HOCATH NPEBEHTHBHMH 1 3a0e3nedyrounii XapakTep Ta CHpsMOBaHI Ha
NOTIEPE/DKEHHST  MOXJIMBOI  MPOTHAli 31 CTOPOHHM  IMiJO3PIOBAHOTO, OOBHHYBA4Y€HOTO
MPOBA/PKCHHIO Y KPHUMIHANBHINA crpaBi, € e)eKTUBHUM 3acO00M KOPEKIlii HEempaBOMipHOI
MOBEIHKM 3a3HAYCHUX YYACHUKIB KPHMIHAIBHOTO Cymo4ymHCTBa [4, c. 324]. OOMmexyroun
KOHCTHUTYI[IHI TpaBa MiJO3PIOBAaHUX 1 OOBHHYBAUYEHUX Yy BUMHEHHI 3JI0YMHY, 3amo0DKHI
3aX0[ BUKOHYIOTh TIO3UTUBHY POJb, PEATI3YI0UH Y KPHUMIHAIBHOMY IPOIECi MaTepiaabHO-
IPaBOBUIM NPUHIMI KpalHbOI HEOOXITHOCTI: 3aBJaHHS MEHINOI HIKOAW Ul MOIEepeIKeHHS
koA Outbmoi [7, c. 19].

Sk cnpaBeanuBo 3a3zHayae npod. B. O. Muxaiinos, 3a J0IIOMOror 3ano0iXHHUX 3aX0/1B
3a0e3MeuyeThesi 0COOMCTa Y4acTh OOBHHYBAYEHOTO y KPUMIHAIBHOMY CYIOYHHCTBI, HOTO HE
YXWIEHHS BIJl KpPUMIHAJBHOIO MEpeciilyBaHHs, 3acTOCYBaHHS JO HBOIO 3aXOiB
KPUMIHAJIBHOTO TIOKAPAHHS 1 CTATHEHHS 3 HhOT'O 3aBJJAaHO1 3JI0YMHOM MaTepiajbHOI MIKOIH [5,
c. 17].

Ha cranii nocymoBoro mpoBakeHHs 3a1001KHI 3aX0/I1 3aCTOCOBYIOTHCSI BUHATKOBO J0
MiJJ03pIOBAaHOTO 1 OOBMHYBA4€HOTrO, a Yy CYJOBOMY MPOBAIKEHHI — JI0 MIACYAHOrO Ta
3acykeHoro. BoHm € crneumpiyHUMH TPEBEHTHBHO-TIPUMYCOBUMH  3aco0aMmu, sIKi
CHpsSMOBaHI MPOTH HEOE3MEYHUX A 1HTEPeCiB KPUMIHAJIBHOIO IpoLecy il 3a3HaueHHUX
oci0, sKi MOXYTb OyTH BYMHEHI HHUMH M 4Yac pPO3CIIAYBaHHS 3JIOYMHY 1 pPO3IISAY
KPUMIHAJIBHOI CHPaBH, 1 SIK 32CO0M YCYHEHHS UM BiJHOBJIEHHS MOPYIIEHOTO MpOLECyaIbHO-
MIPaBOBOI0 CTaHy. BOHM 3aCTOCOBYIOTHCS [1J1s1 CTBOPEHHS €(PEKTUBHUX YMOB () YHKILIIOHYBAHHS
KPUMIHAJIBHOTO CYJOYMHCTBA, ajie X 3aCTOCYBAHHS € JIOIYCTHUMUM JIMIIE Y BUIMAAKaX, MEKax
1 B IOPAJKY, NTepe10aueHUMHU 3aKOHOM.

Bkazanuit y u. 1 ct. 176 KIIK Ykpainu nepemnik 3amoOiKHUX 3aXOMIB - y KOXKHOMY
KOHKPETHOMY BHITQJKy JO3BOJISIE IHIHMBIyai3yBaTh HOTO 3aCTOCYBAaHHS BpPaXOBYIOUH TIPU
IbOMY $IK IHTEpeCH IMpaBOCYJJs, TaK 1 HEJOMYIICHHsS HEBHUIIPaBJaHUX OOMEXEeHb IpaB 1
cB0OOA mMiAo03proBaHOro, 00BHMHYBaueHoro. Ilpm npomy, KpuminanbHuUN mpoluecyalbHUN
KOJIEKC B OKPEMHMX HOpPMaxX KOHKPETH3Y€ YMOBH 3aCTOCYBaHHS MEBHHUX 3aMO0DKHMX 3aXOJIiB.
Tak, BiamosigHo 10 4.7 cT. 194 KIIK VYkpainu, no migo3proBaHOro, 0OBHHYBAa4€HOTO Y
BUMHEHHI 3JI04YMHY, 3a SKUI mnependaueHO OCHOBHE MOKapaHHs y BHUJI mrTpady nmonan 3000
HEOINOJATKOBYBAaHUX MIHIMYMIB JI0XOZIB TpOMaJsiH, MOK€ OyTH 3aCTOCOBAaHO 3aroOLKHUN
3axiJ] IMIIe y BU/1 3aCTaBH a00 TPUMAaHHS ITiJ BAPTOIO.

3ano0DKHUN 3ax1J Mae OOWpaTHUCS BUHATKOBO 3 METOIO 3a0e3MEeUeHHS HaJIeKHOL
npolecyabHOI MOBEAIHKH Ii103pPI0OBAHOT0, OOBHHYBAYE€HOT'0, 30KpeMa, JJs 3a0e3NedeHHs
BUKOHAHHS TIOKJIQJICHUX HA HHOTO MPOIECYaTbHUX 00O0B’SI3KiB, MepeadadeHnx 4. 7 cT. 42 ta
inmuMu HopMmamu KIIK Vkpainu. PiBHO 3k, m00 3amo0irtu crnpobam NepexoByBaTHUCS Bif
OpraHiB JIOCYIOBOTO PO3CIIIYBaHHS Ta Cy/y; 3HUIIUTH, CXOBATH 200 CIIOTBOPUTH Oy/Ib-SIKY 13
peueil YW TpeaMeTiB, SAKI MalOTh ICTOTHE 3HAYEHHS JUISI BCTaHOBJEHHS OOCTaBUH
KPUMIHAJIBHOTO MPAaBONOPYLICHHS; HE3aKOHHO BIUIMBATH Ha MOTEPHUIOrO, CBiJIKa, 1HIIOIO
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iI03pIOBAHOTO, OOBHHYBAu€HOIO, EKCIepTa, CHelialicTa y LbOMY X KpPUMIHAJIBHOMY
IPOBA/KEHHI; MEPEIIKOKATH KPUMIHAIILHOMY MPOBA/KEHHIO 1HIIMM YMHOM; BUMHUTH 1HIIE
KPUMiHAJIbHE MPABOMOPYIICHHS YM MPOAOBKHUTH KPHUMiHAJIbHE MPABONOPYIICHHS, B SIKOMY
M1I03PI0ETHCS, OOBUHYBAYYETHCS.

3acTocyBaHHS 3aMO01KHOTO 3aX0y 3 OYyIb-SKOIO 1HIIOK METOI, HANIPHUKIIAT, 3 METOIO
[OKapaHHs OCOOM 3a KpUMIHAJIbHE IIPABOIOPYIIEHHS, 3 METOH OTPUMaHHS IOKa3aHb
CTOCOBHO 1 HPHYETHOCTI 10 KPMMiHAIBHOTO IIPABONOPYIIEHHS TOWO -HEIpHITycTHME. Moro
3aCTOCYBAaHHS B JKOJAHOMY pa3l HE IMOBMHHO 3aJIeKaTH Bl TOrO, BU3HAE IiJO3PIOBaHU,
0OBHMHYBAa4YCHUI CBOIO BUHY Y BUMHEHHI KPUMIHAJIBHOTO MPABOMOPYLICHHS YU HE BU3HAE |5,
c. 328].

HeoOximHicTh y 3acTocyBaHHI 3amoODKHMX 3aXOJiB BCTAaHOBJIIOETHCS JIMIIE 3
ypaxyBaHHSM YCIX CHUTyaIlii, sKi CKJIQJWCA I dYac pO3CIiAyBaHHSA, 3 OJHOYACHUM
BUJUICHHSIM TIiACTaB JJIs 3acCTOCYBaHHS 3a3HaueHHMX 3axomiB. CITIBCTAaBIIEHHS Ii/ICTaB
3aCTOCYBaHHS 3amoODKHUX 3axXOJliB 3 yciMa OOCTaBHHAMH CIPaBU JIO3BOJIUTH 3POOHTH
BUCHOBOK NP0 HEOOXiJHICTh 3aCTOCYBAaHHS TAaKOTO 3aXOAy Yy KOXXKHOMY KOHKPETHOMY
Bunaaky. OTKe, MOXHAa HOTOJUTHUCA 3 JAYMKOIO IpO Te, L0 HEMae HEOOXIAHOCTI Yy
3aCTOCYBaHHI 3alO01KHUX 3aXO[IiB, SKIIO TOW CaMHUH pe3ylbTaT MOXKe OyTH JOCATHYTHH 3a
JIONIOMOTOFO 1HINKMX, HE MPUMYCOBUX 3aco0iB [9, ¢. 57].

KpuminanpHuid  mpouecyaJbHUH  3aKOH  JU(EPEHIIIoe  IMiJICTaBH  3aCTOCYBaHHS
3aro01KHUX 3aXOIB 1 HASIBHICTh O3HAK KPUMIHAJILHOTO MPaBONOPYIIeHHs. Tak, HampuKiIasi, y
ct. 196 KIIK Vkpaiam 3a3HaueHo, MO B YXBaJli MPO 3aCTOCYBaHHS 3amO01KHOTO 3aX0Ty
3a3Ha4yaloThCs MOPSAA 3 IHIIMMM JaHUMH, BIAOMOCTI HPO KpUMIHAJIbHE MPaBONOPYLICHHS
(#ioro cyTh 1 mpaBOBY KBaJi(iKaIliio i3 3a3HAYCHHAM CTaTTi (YACTHHM CTATTi) 3aKOHY YKpaiHu
PO KPUMIHANbHY BIANOBIAATIBHICTh), Y SIKOMY MiJO3PIOETbCS YU OOBHHYBAdYETHCS 0C00a,
o0CTaBMHH, fKi CBiaYaTh MpO iCHyBaHHsS pu3HKiB, nepexdauenux cr. 177 KIIK Ykpainu,
3anmo0bKHUK 3axix 1 mifactaBu Horo oOpanns. Crartsa 178 KIIK VYkpainm mepenbavae psin
00CTaBHH, Ki MarOTh OyTH BpaxoOBaHI MpPH BHUPIIICHHI MUTAHHS PO OOpaHHS 3aMO01KHOTO
3axo1y.

3a pesyapTaTaMM JAOCHKEHHS Oinbiie 50 KpHUMIHAJIBHUX CHpPaB, BUCHOBOK IIPO
HEOOXIJJHICTh 3aCTOCYBAaHHS TPUMAaHHS IiJl BapTOIO, SIK 3a00DKHOTO 3axoqy y 35 3 Hux OyB
3poOfeHuii Ha MIACTaBl CYKYHHOCTI JaHHUX MpPO BIACYTHICTb Y  M1JI03PIOBAHOIO,
00BHMHYBAa4YE€HOTO MOCTIHHOTO MICIS Mpalli, PO BiACYTHICTh MOCTIHHOTO Miclisl MPOXKUBAHHS,
HasBHICTH cymuMmocTeid. [Ipu oMy BpaxoOBYBaJIMCS HETAaTHBHI XapaKTEPUCTHKH 3 MICII
MPOXKUBAHHS 1 MicIsl poOOTH. Y TaKWX BUIMAJKaX Il JaHi CHiBMNAAAl0Th 32 CBOIM 3HAUYEHHSM 3
nanumu, mnependadenumu  cr. 178 KIIK VYkpaiam, ToOTO BHCTYMawTh SK IiJCTaBU
3acTOCYBaHHS 3amo0ikHoro 3axony [10].

Toi ¢axt, mo 3a3Hayeni y cr. 178 KIIK Vkpainu oOcTaBUHH Yy NMEBHHUX BHIIaIKax
MOXYTh BXOJUTH SK IIJCTaBU 3aCTOCYBAHHs 3arOO0DKHOIO 3aX0/Ay y KOHCTPYKILiiO0 cT. 148
KIIK VYkpainu, BHUKJIMKaHMM pI3HUM MPOSBOM BIUIMBY LUX OOCTaBUH Ha OOpaHHA
3ano0ixkHoro 3axoxy. OJHUM 3 MPOSIBIB TAKOTO BIUIMBY 1 CJii BBAaXAaTH iX BHU3HAHHS SK
M1JICTaB 3aCTOCYBaHHS 3alI001KHUX 3aXO0/(iB, BPaXOBYIOUH IIPU I[bOMY, 1110 B TAKOMY BHUIAJIKY
ix 3HaueHHs Bxke nepedysae 3a mexxamu cT. 178 KIIK Ykpainu.

[To-npyre, obctaBunu mepepaxoBani y cr. 178 KIIK VYkpainu, cnpusitorb HalOUIBII
JOUITBbHOMY BHOOpY BHAY 3amO0ODKHOTO 3axoay. 3a YMOBHM BpaxyBaHHS —TSKKOCTI
KPUMIHAJIBHOTO MTPABONOPYIIEHHS, 0COOH Mi03pI0BAHOr0, 00BUHYBAYE€HOI'0, TOM AKIIYFOUHX
a00 00TsHKyrouMX 00CTaBUH MOXKIJIMBO 3aCTOCYBaHHS OLBII CyBOPOro ab0 MEHII CYBOPOTO
3amo01»KHOTO 3aX0.11y.

[To-Tpete, 3a3HauyeHi OOCTaBMHM MOXYTh YCYHYTH HEOOXIJHICTh 3acCTOCYBaHHS
3aMoOKHUX 3aXO/iB, HaBITh y BHIAJKY HasBHOCTI (DaKTMUHUX JaHUX, SIKI CBIIYaTh MPO
MOJXJIMBE YXWJICHHS BIiJ CIiJCTBa Ta cyay. Hampukman, iHBamigHICTH Ii03pPIOBAHOTO,
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00BUHYBA4YE€HOT0, TIEpeOyBaHHs Ha iX yTPUMaHHI MAJIOTITHIX JITeH, TSOKKUI CTaH 3/I0pOB’S Ta
iH. i Ta iHII1 JaH1 HEP1IKO HABOAATHCS CIITUMMH JUIst OOTPYHTYBAHHS PilIEHHS PO 0OpaHHs
3armo01>KHOTO 3aX0/1y, HE OB’ SI3aHOTO 3 130JIAIIIEI0 OCOOH.

BpaxyBaHHA pi3HOMaHITHHUX JaHUX TPO KpUMiHAJIbHE IPABOMOPYIIECHHS, OCO0Y
17103pI0BaHOT0, OOBMHYBAUYE€HOI'0 MAa€ BayKJIMBE 3HAYCHHS Ul 3a0€3II€UeHHs CIIpaBeIMBOCTI
3aCTOCYBaHHA 3alO0DKHOTO 3aXOAy, OCKUIBKA BOHH JO3BOJISIFOTH YHHUKHYTH (DOpPMaIbHOTO
oOpaHHs 3amobOikHOro 3axomay. HeoOXigHICTh 3acToCyBaHHS 3amoODKHOIO 3aXOJy HasBHA
aume Toxi, Ko mopsin 3 nependadenumu cr. 177 KIIK Vkpainm naHumu BCTaHOBIEHA
TaKOX BIJICYTHICTh OYyJIb-IKUX 0OCTaBHH, IKi MOXYTh BUKJIFOYMTH JOIIbHICTh 3aCTOCYBAaHHS
3anobixkHoro 3axony [3, c. 380]. Takumu obctaBuHaMu 1 €, y mepury 4epry oOCTaBHHH,
nepepaxoBani y ct. 178 KIIK Ykpainu. Ilepenik nux oOcTaBUH MOXe OyTH NMPOJIOBKECHUMH,
HANPUKIIA], 00CTaBUHAMH, SIKI TIOM SKIIYIOTh IMOKApaHHS, TSHKKOIO XBOPOOOO abo cMepTio
€IMHOTO TPALIOIYOro WieHa POJMHHU, SKIIO IMiJO3pIOBaHUM a00 OOBHHYBAUE€HUM € BariTHa
JKIHKA, OJTMHOKA MaTip a60 6aTEKO TOIIO.

[To-yeTBepre, ciin mMatu Ha yBasi, mo oOcraBuHHM, mepepaxoBaHi y cr. 178 KIIK
VYkpaiau, MOXYTh 1 HE BIUTUBATH Ha oOpaHHs 3armo0ixHOro 3axoay. Lleit dakr mae BaxiuBe
3HAYEHHS, OCKUIbKM HEPIAKO OOIPYHTYBaHHS OOpaHHs 3al001KHOTO 3aX01y OOMEeXYyeThes
3aralbHAMHM BU3HAYCHHSIMH, SIKi HE HECYTh y €001 Oyab-sSKOTO KOHKPETHOTO 3MICTY.
Hanpuknan, «3 ypaxyBaHHSAM OCOOM OOBHMHYBAu€HOTO», «Oepydd IO YBaru TSXKKICTb
BYMHEHOTO 3JI04MHY» 1 T.1. Ilpn Takomy oOIpyHTYBaHHI HE 3pO3yMiNO, SIKI SKOCTI O0COOHM
BIUIMHYJIU Ha OOpaHHs 3alI001KHOTO 3aX0/y, Y YOMY caMe BUPAXKEHA TSXKKICTh 3704MHY. [
NPaKTUYHUX MPALiBHUKIB HEPIAKO Taki OOCTaBHHHU, SK TSDKKICTh BUYMHEHOTO 3JIOYHHY,
CYyIUMICTh, BIJICYTHICTb IOCTIHHOTO MiCIsl MpPOXKUBaHHS HaOyBalOTh 3HAUEHHS IIiJICTaB
3aCTOCYBaHHS 3aMlO0DKHOTO 3aX0]1y, HE3AJICKHO BiJl TOTO, KM BIUTHB 1[I 00OCTaBUHU MOXYTh
3MIHCHUTH Ha MalOYTHIO MOBEAIHKY MiJ03PIOBAaHOr0, OOBUHYBA4YEHOTO.

YXUJIeHHS Mi103PI0BAaHOT0, OOBUHYBAYEHOTO BiJ] CIIJICTBA Ta CYIy, MPOJIOBKEHHSI HUM
37IOYMHHOI JIATBHOCTI 200 MEePenIKOIKaHHS BCTAHOBIEHHIO ICTUHH MOXYTh OyTH HACTiIbKU
SCKpaBO BUPAXKEHI y MOBEAiHII 0co0H, IO BIUIMB 00cTaBUH, epepaxoBanux y cr. 178 KIIK
VYkpaiHu, Ha NPUHHATTA pillIEeHHS PO OOpaHHs 3amo01KHOI0 3aX0/Ay NMPAKTHUYHO BiICYTHIH.
OpHiero 3 MOMUIIOK, SIKa 3yCTPIYA€ETHCS M1 Yac 3aCTOCYBAaHHS 3all001)KHOTO 3aX0AYy € Te, 110
CIITUMH, 3aHAATO 30UIBIIyE 3HAUYEHHS OKPEMHUX JaHMX (IMO3UTUBHI XapaKTEPUCTHKH
M1JJ03pIOBAaHOr0, OOBHHYBA4Y€HOTO, HAABHICTb IOCTIMHOI pOOOTH, MOCTIHHOTO Micld
IPOXKUBaHHS) 1 00Mpae MiJ03pI0BaHOMY, OOBUHYBau€HOMY 3ao01KHUI 3aXi/l, HE OB’ A3aHUI
3 3ossmiero. e mpu3BoAUTE 10 BUMHEHHS HOBUX 3JIOYHMHIB, 10 YXHJICHHS M1J03PIOBAHOTO,
00BHHYBA4YE€HOTO BiJ] clicTBa TowIo [9, c. 14].

Amnani3 ynaHoro KIIK Ykpainu nae MoxiuBicTh chOpMyIIIOBaTH Takl 3arajibHi IpaBuiia
3aCTOCYBaHHSA 3aMIO01KHUX 3aXO0/1IB:

1) 3amoOiKHUM 3axil MoOXe OyTH 3aCTOCOBAHO MiJ Yac JOCYIOBOTO PO3CIHIyBaHHS
TIJIBKY HA TICTaB1 yXBaJM CIIIYOTO CYJl UM CyIy 3a KJIOMOTAHHIM CJiI40T0, TMOTOKECHUM
3 MPOKYPOPOM;

2) mpu BUPILICHHI NUTAaHHS MPO 3aCTOCYBaHHS 3alOODKHOIO 3axo1y, KpiM IiJCTaB,
3a3HaueHux y cT. 177 KIIK, BpaxoBylOTh TakOX 1HIII OOCTaBMHH, 30KpeMa, TSKKICTb
3JI0YUHY, Y BUMHEHHI SKOTO IMiJJO3pIOI0Th a00 00BUHYBa4YyIOTh 0c00y; ii BiK, CTaH 370pOB’s;
CIMEWHHMI 1 MaTeplaJIbHUM CTaH; BUJ TISIIHOCTI; MICIE MPOKUBAHHSA Ta 1HII 00CTaBUHH, IO
il xapaktepu3ytoTs (cT. 178 KIIK Vkpainn);

3) 3anmo0KHUHN 3axiT MOKe OyTH OOpaHMil TUIBKHU CIIITYAM CYAJICIO YU CY/IOM;

4) 3ano0KHUHN 3aXiJ HE MOXKe OYTH CyBOPIIIUM, HIXK MOKapaHHS 3a CTAaTTElo, 3a KOO
0oco0y OOBMHYBauyrOTh (HANpPWKIIAA, TPUMaHHS MiJ BapTOI 3aCTOCOBYIOTH IO paHille HE
CYIMMOI OCOOM, SIKa IiJIO3PIOETHCSI a00 OOBHHYBAUyeThCS Y BUMHEHHI 3JI0YHMHY, 32 SIKHM
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3aKOHOM Tiepe10aueHo MOKapaHHs Y BUIIIAI 11030aBIEHHs BOJII HA CTPOK MOHAM I1'ATh POKIB
—4.2 m.4 cr. 183 KIIK Ykpainn);

5) 3anmo0iKHUN 3axXiJ 3aCTOCOBYETHCS TUIBKH MO0 HAJEKHOTO Cy0’e€KTa (HampuKial,
3amo0KHI 3aXOJUM HE 3aCTOCOBYIOTHCS IIOAO HEMOBHOJITHBOTO, SKHH HE JOCIT BIKY
KPUMIHAIBHOI BiJIIOBIAAILHOCTI);

6) moa0 oHI€T 0cOOM MOXKEe OYTH 3aCTOCOBAHO TUIBKW OJWH 3anmoOiKHUM 3axin. OgHak
e He 3amepedyye MOMIJIMBOCTI OJHOYACHOTO 3aCTOCYBaHHS IHIIIOrO 3axojy 3a0e3nedeHHs
KPUMIHAJIBHOI'O NPOBAPKEHHS (HANpPUKiIaJ, 0OBUHYBAYEHOI'0, 100 SIKOro 00paHo ocoducre
3000B’s13aHHS, MOYKHA YCYHYTH BiJ TOCajH, SIKY BiH 00iiMac);

7) KJIONOTaHHS IPO MPOAOBKEHHS CTPOKY TPUMAHHS IiJI BapTOIO Mae€ IMPaBO MOAATH
IPOKYpPOp, CIIAYMIA 3a MOTO/KEHHSIM 3 MPOKYPOPOM HE Ii3HIIIe HDXK 3a I'SATh IHIB JI0
3aKIHYEHHS Jii oNnepeHbOol yXBaJIM PO TPUMAHHS 1111 BApTOIO;

8) 3amo0KHUH 3aXiJ] CKACOBYIOTh a00 3aMiHIOIOTH, SIKIIO BXKE HEMae MOTPeOH B paHiIie
oOpaHoMy 3am001KHOMY 3aX0/1i;

9) 3ano0XHUI 3axia MOXke OyTH 3MIHEHO y BUIIAJIKAX, SKIIO 3’ SBUJIHCH:

- HOBI 0OCTaBMHU — OOCTAaBHHM, SIKI BUHHKJIM TICJISl MPUAHATTS MOMEPEIHBOTO PIIEHHS
PO 3aCTOCYBaHHS 3aII001KHOTO 3aX0/1Y;

- HOBOBHSBJIEHI OOCTaBHHM - OOCTaBMHH, SIKI ICHYBallM MiJ 4Yac NPUNHHATTS
MOTIEPETHROTO PIlIEHHS MPO 3aCTOCYBAaHHS 3amoODKHOTO 3aX0ay, aje Ipo SKi CIiauui,
IPOKYpOp Ha TOM Yac He 3HaIH;

10) yxBama chmig4oro Cyjiii, Cyay Hpo oOpaHHS OyIb-fKOrO 3alo0iKHOTO 3aXOdy
IPUITIHSE CBOIO IO HEraiHo.

Bucnosoxk. JlieBuM Ta eh)eKTUBHUM 3aCTOCYBAHHS 3aIl001KHUX 3aX0/1iB Oy/Ie TOI1, KOJIH
iX miJcTaBU pPO3YMIIOTHCA 1 OJIHAKOBO BHUKOPUCTOBYIOTHCS K BCTAHOBJICHI, OI[IHEHI 1
3aKpIIUICHI Y KPUMIHAJIBHOMY MPOIECYaJbHOMY MOPSAKY CIIIYUM, MPOKYPOPOM, CIIiAUYUM
CYIICI0, CYIOM KOHKpEeTH1 ()aKTUYHI J1aHi, sSIKi BIAMOBIAAIOTh KPUTEPIsM, BUSHAUCHUM Y IIISX
1X 3aCTOCYBaHHS.

OcoO0MBICTIO TPABOBOIO 3aKPIMJICHHS MiACTaB 3aCTOCYBaHHS 3aM00DKHUX 3aXO/IB € T€,
[0 Y HOpMax IpaBa BijoOpakeHi He caMi (aKTHUHI 0OCTaBUHH, a JIMIIE 3arajibHI KpuTepii
BCTAHOBJIEHHS 1 OLIHKHU (akTiB. CaMe MeTa 3aCTOCYBaHHS 3al001KHOI0 3aX0ay sIK MaOyTHIH
pe3yabTaT MICTUTH MTOCWJIAHHS HA O3HAKW (PAKTHYHHX TAHHX, SKi BUKIMKAIOTH 3aCTOCYBAaHHS
TaKOro 3aX0Jly. 3aKOHO/IaBYe BU3HAYEHHS IIUJIeH 3aCTOCYBaHHs 3all001KHMUX 3aX0JIB MICTUTh
y c001 IpUYMHHUH 3B’ 30K MIXK (PaKTUYHUMHU JIaHUMHU, SIKI OOTPYHTOBYIOTh 3aCTOCYBaHHS LIUX
3ax0/liB, 1 HEOOXIJHUM pe3yJbTaTOM iX 3aCTOCYBaHHs. Y KOXXHOMY KOHKPETHOMY BHIAJKy
CHiTUUi Cynas, CyA, NPUHAMArOYM pIilIeHHS NpPO 3aCTOCYBaHHSA 3aloO0KHOTO 3axXxomy,
BUKOPHCTOBYIOUM BCTAHOBJEHI B 3aKOHI KpHUTepii HEOOXIAHOCTI HOro 3acTOCyBaHHS,
CIIPOMO’KHA MPOAHAJI3YBaTH IOpUANYHE 3HAUEHHS (DAaKTHUHUX JAAHUX, HA MIJCTaBl SKUX BOHA
[IOBUHHA HISITH.
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V. L. Ortynsky

EFFECTIVENESS AND EFFICIENCY OF SOME PREVENTIVE - COERCIVE

MEASURES OF CRIMINAL PROCEEDINGS

With the adoption of the Criminal Procedure Code in 2012, has undergone significant
changes institute preventive measures, new types of preventive measures which led to the
relevance of the study features the application of preventive measures. This article deals with
the peculiarities of preventive measures for persons suspected, accused of committing a
crime.

Preventive measures are a significant part of criminal proceedings ensuring. They are
aimed at preventing possible counteraction on the part of the suspect, the accused against
criminal proceedings, and are an effective means of correcting misconduct of these
participants in criminal proceedings.

The adoption of the Criminal Procedure Code of Ukraine in 2012 led to significant
changes in the institute of preventive measures, brought up new types of procedural coercion
(personal liability, personal surety, bail, house arrest, detention). The aim of the preventive
measure is to ensure the implementation of the procedural obligations entrusted to the suspect
or the accused.

In pre-trial proceedings preventive measures apply only to the suspect and the accused,
and in the court proceedings - to the defendant and the convict. They are specific preventive-
coercive measures aimed against actions of these individuals that threaten the interests of the
criminal process and that they may commit during the investigation of crime and the criminal
proceeding, and they are measures of elimination or restoration of the procedural and legal
status. They are used to create effective conditions for the functioning of criminal justice, but
their use is permissible only in cases, within limits, and in the manner prescribed by law.

The peculiarity of legally securing the grounds to use preventive measures is that the
rule of law reflects not the factual circumstances, but only the general criteria for the
establishment and evaluation of facts. It is the objective to use the preventive measure as a
future result that contains a reference to signs of evidence that trigger the application of this
measure. The legal definition of the objectives of preventive measures includes a causal link
between the actual data justifying the application of these measures and necessary outcome of
their application. In each case, the judge, the court, when deciding on a preventive measure,
using the criteria established in the law necessary for its application, are able to analyze the
legal significance of the evidence on which they must operate.

Keywords: criminal proceeding, criminal coercion, preventive measure, types of
preventive measures, grounds for preventive measures, the suspect, the accused.
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