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BA3OBI IPUHIUMIIN HUBIJIBHOI'O ITPOUECY TA 3JIOB’)KUBAHHA
OUBIJIBHUMMU MPOLHECYAJBHUMMU ITPABAMU

Kynps T.A., 3m00yBau
3anopizekuti HayioHanbHUL YHIGepCUmem

Y crarti aHami3yloThCs Taki (YHIAMEHTaIbHI MPHUHIMIIN [MBUILHOTO TPOIECYATbHOTO MpaBa sK
3MarajpHICTh 1 JMCIIO3UTHUBHICTH Ta JOCHIDKYIOTBCSI MOXIIMBI BapiaHTH 3JI0BXMBAHHS LMBUILHIMHU
MpoLeCyIbHUMK NIPAaBaMU BUXOJISTUM 31 3MICTY 3a3HAYCHUX MPUHIMIIIB.
Kniouosi crosa: npunyunu yugiibHo20 NpoYecyalbHo20 npasa, 3MazaibHiClb, OUCNO3UMUBHICIb, 3108ICUBAHHS
npasamil, 3108AHCUSAHHS. YUBLILHUMU NPOYECYANGHUMU NPABAMU.

Kympa T.A.  BA3OBBIE TIPUHIUIIBI T'PAXXIAHCKOI'O TIIPOLECCYAJIBHOI'O TIIPABA U
3JIOVIIOTPEBJIEHUE T'PAXIAHCKMMMU TIPOLIECCYAJIbHbIMU [TPABAMU / 3anopoxckuii
HaLMOHAIbHBII YHUBEPCUTET, Y KpauHa
B crarbe aHanmM3MpyroTCs Takue (yyHAaMeHTalbHbIE MPUHLMITE ITPaXKJAHCKOTO MPOIECCYabHOTO NpaBa Kak
JUCMO3UTUBHOCTh M COCTSI3aTENIBHOCTh W HCCIEAYIOTCS BO3MOJKHBIE BAapHUAHTBl  3JI0YMOTPEOICHUS
TPaXJAHCKUMU MPOLIECCYaTbHBIMU MPABAMU UCXO/SI U3 COJIEP KaHUSA JaHHBIX IPUHIIUIIOB.
Kniouesvle ¢108a: npuHyunsl 2paldcoOanHcKo20 NpoyeccyanvHo20 npasd, OUCnOZUMUBHOCMb, COCMISA3AMEeNbHOCHIb,
3710ynompeo6ienue npagamu, 310ynompeoaeHue epaicoanCKuMu npoyeccyansHol M Npagamu.

KudrjaT.A. BASIC PRINCIPLES OF CIVIL PROCESS AND ABUSE OF CIVIL PROCEDUAL
LAW / Zaporizhzhya national university, Ukraine

This article examines such fundamental principles of civil procedural law as contentiousness and dispositivity
and investigates possible variants of abuse of civil procedural law based on the content of these principles.

The principle of contentiousness is a fundamental principle of civil procedure, and its interpretation can not
be restricted only to the ability and the admissibility of any procedural measures to win the case in court.
Possible variants of unfair procedural conduct of the parties are non-appearance in court in cases wher the
CPC of Ukraine does not allow the proceedings in the absence of the person and (or) his members; creating
situations when the court does not reliably know about the causes of failure to attend the hearing by the
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person; creating imaginary validity of reasons of absence in court; the necessary evidence is not provided in
situations where their absence could cause adverse effects on other aspects of the process. In order to prevent
and eliminate these and similar irregularities, it is necessary to improve the content and the list of
corresponding measures of accountability.

The principle of dispositivity provides the possibility to manage procedural remedies as the embodiment of
freedom of individual rights guaranteed by the Constitution of Ukraine. This principle has aways been
recognized the basic and fundamental principle of civil procedure. In practice, there are many situations in
which the persons concerned are trying to win the case by all means, and therefore the means banned from a
moral, but not in legal terms are often used. From alegal point of view, as long as the other may be provided
by law, they use only the opportunities given to them by law, so it becomes the sobject of scientific
discussion on the legal nature of such behavior (legal or not). Except the legislative recognition of the
terminology - "abuse of civil procedural law" and singling out the list of abuses and their characteristics,
promising areas of research on the problem of abuse of procedural rights in the context of interpretation of the
dispositivity principle is the question of consolidation of exceptions to the classic understanding of the
principle of dispositivity, where the court is obliged to decide only those issues, the answers to which are
asked by the parties of the case (members of legal disputes), and legislative confirmation of cases beyond the
stated claim, if it is necessary to protect the rights, freedoms and interests of the parties or third parties for
whose protection they ask.

Key words: principles of civil procedure, optionality, competitiveness, abuse of rights, abuse of civil procedural

rights.

JochimKkeHHI0 MPUHLNITIB HUBLTHHOTO IPOLECYaTbHOrO MpaBa MPUCBIYCHO YUMAII0 HAYKOBHX Ipalb,
OCKiNlbKM 0a3McoM OyJb-AKOT Tay3i BITYM3HSHOTO MpaBa TPaAWMUiiHO TPUIHATO BBaKaTH came il
npuHiunu. [IpoGremu mMpUHLMIIB MpaBa SK Yy Teopil MpaBa, Tak i B rajiy3eBiii NMpaBoBiii Haylli, €
NpeMETOM JIOCHTIJDKEHHSI TIPOTATOM TpPUBAJIOTO Tepiody, amke caMe B TPUHLMIAX IpaBa
BimoOpaXkatoThCsl BCi COLiabHI 3MiHM, SIKi BiOYBalOThCs B MPOLECI PO3BUTKY CYCIHUILCTBA. Y Hayli
LMBIJIbHOTO MPOLIECYAIIBHOIO [paBa MPUHUMUIAM MPUAUISETECS MEBHA yBara HayKOBIiB, NpoTe
npobiieMaTHKa «3IIOBXMBAaHHS LWBITFHHUMU TPOLECYyaTbHUMHU IMpaBaMu» y TOETHAHHI 3 aHalli3oM
3MicTy 0a30BUX MPUHIMITIB HUBIILHOTO MPOILIECYaIbHOTO MpaBa JA0CIiIKeHa HenoctaTHbo. [Ipobiema
«3JIOBXKUBAHHS MPaBaMu» NOCTIIKYETbCS, TOJIOBHUM YMHOM, Y Teopil mpapa, LIMBiJILHOMY MpaBi, i,
(parMeHTapHO, y UMBIIBHOMY TMpoOLIECyaJbHOMY TMpaBi. MeTOW JAaHOi CTaTTi € aHalli3 3MICTy
NPUHLUIIB 3MaranbHOCTI Ta JWCIIO3WTHBHOCTI IUIA  BHUSIBICHHS MOXJIHMBUX  3JIOBKUBAaHb
NpoLeCyaTbHUMU TIpaBaMK 3 OOKY CTOPiH Ta iHIIMX YYacHWKIB IIMBIIBHOTO MPOILIECY, Ta BUPOOICHHS
peKoMeHalliil 3 monepeKeHHs TaKoi HeT0OPOCOBICHOT MOBEiHKH.

OyHIaMEHTANIbHOI Ta OCHOBOIMOJIOKHOK 0a3010  JOCIHi/KeHHsT MPOOJeMAaTUKX —MPUHLMIIIB
3MarajbHOCTI Ta IUCIO3WTHBHOCTI LMBIJIBHOIO TMPOLECyallbHOrO IpaBa € Mpaili pajsHCbKUX Ta
Cy4YacHUX BITUM3HSIHUX Ta 3apyOiKHMX BUYCHUX-IOPUCTIB, SKi B pi3Hi iCTOPUYHI NEPiOAM JOCTi IXKYBaTH
i MPONOBXYIOTh MAOCHIMKYBaTH Ui mNpuHLUMNYU, 30Kpema, B.I. TeprumnikoB, H).C. YepBoHuii,
M.J. Iltedpan, A.I. Spema, A.O. Jlinkisceknii, B.M. Kpasuyk, I.A. Boiittok, LI IlleBuyk,
O.B. lllyrenko, [I'.®asukom, C.B.Bacunbe, T.M. Kiniuaa, A.A. Jemuues, [.A. XKuin,
A.I'. laprsan, A.l. [lnewanoB, A. AHapyuiko Ta iHwi. [IpoGiieMu 3710BXKMBAHHS LMBIILHUMU
MpoLecyaTbHUMHU MTpaBaMy Ha PiBHI AMCEPTALiHOTO MoCiiKkeHHs aHanizysas A.B. OmiH.

[MpuHIMIIM 3MarajlbHOCTI Ta JUCIO3MTHMBHOCTI NOBrUii Yac BIAHOCWIIM 1O Tally3eBUX NPUHIIMIIIB
LUMBITBFHOTO TIpOIlecy, TOOTO A0 MPUHIMIMIB, [0 MpUTaMaHHI JIMIe il ramy3i npasa [1, 15; 2, c. 34,
43, 47; 3, 34; 4, 18]. HarowmicTh 3akpimuieHHS NIUX OPUHLUMUIIB B iHMKX, HiK L{MBinbHMIA
npouecyanbHuii konekc (mani — LK VYkpainu), koaudikoBanux aktax, Hanpukian y Konekci
anmiHicTpaTuBHoro cymoumHcTBa (nani — KAC Vkpainu), Bke He JO3BOJSIE PO3LIHIOBATH IIi
NPUHLIMIM K MPUHLIMIIK, MPUTAMaHHI JIMIIEe UUBiIbHOMY nponecy. CbOroaHi MOKHa CTBEP)KYBaTH,
10 1i NPUHIMIN NpUTAMaHHi OyAb-IKUM TpOolieCyalIbHUM raity3sim npaBa. HopmaruBHe 3akpimieHHs
UUX NpUHIMIIB O6epe novyarok y n.4 cr.129 KoHcTuTynii Ta JOriuHO MPOIOBKYETHCS i PO3BUBAETHCS Y
npoLecyalbHUX Koaekcax, 3okpema y cr.ct.10, 11 LIK Ykpainu. Cnin 3a3naunty, mo LK Ykpaiau
OyB meplmuM NpPOLECyalIbHUM KOJEKCOM, SIKMi 1[I MPUHLMIM 3aKpinuB, i 3aBAsKA SKOMY BOHHU
3HAWIUIN CBill TOJANBIINI PO3BUTOK B iHIIMX HOPMATHUBHUX aKTaX.

[MpuHOMT 3MarabHOCTI CTOPiH € KOHCTUTYLIHO-TIPABOBMM ITOJIOKEHHSIM, 3TiTHO 3 SKAM CTOPOHAM,
iHmKMM ocoOam, siki OepyTh y4yacTh y cCIpaBi, 3a0e3nedyeTbcsi CBOOOAA Y HagaHHI HUMM Cyay CBOIX
JIOKa3iB i y JOBENEHHI Mepe] CyAoM 1X NMepeKOHIMBOCTI. BpaxoBytouu Ti 3MiHHM, sIKi BifOyBarOThCs Y
CYCHIJIbCTBI, 3MarajbHICTh CJi pO3INISANATH HE JIUINE SK NEeMOKpPATUYHY OCHOBY, a U K TapaHTilo
HEYTepeHKEHOT0 PO3MIILy UWBIIBHOI CrpaBU CynoM. Y MMBUTICTUYHIN TpolecyalibHIN JiTeparypi
TPaOULiHUM € PO3yMiHHSI TIPUHLMITY 3MarajbHOCTI SIK MPOsBY y 3MaraiibHii dopmi iHiuiatueu i
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AKTUBHOCTI 0cCi0, siki OepyTh y4yacTb y CHpaBi, 30KpeMa, Mpu 3IilCHEHHI CBOiX MpaB Ta BUKOHAHHI
000B’s13KiB, MPU BU3HAUEHHI KOJIa OOCTaBHH, SIKi MalOTh 3HAYEHHS 1T BUPIlIEHHS CNIPaBH, 3 TIOJJaHHSI,
JOCIIDKEHHS Ta OLIIHKM JIOKa3iB, 0 MiATBEPKYIOTh UM CHPOCTOBYIOTH JOBOJM CTOPiH. SIK 3a3HAYAETHCS
y UMBiIBHIM mpouecyanbHili niteparypi, CyTh JaHOTO MPUHUMITY MOJISArae y 3abe3rleueHHi LIMPOKOT
MOXITUBOCTI CTOpOHaM, sKi OepyTh y4yacTh y CIpaBi, BiJICTOIOBATH CBOT TpaBa Ta 3aKOHHI iHTepecH,
CBOIO MMO3UILiI0 y CrpaBi, CB000y HalaHHS HUMM CYAy CBOIX IOKa3iB i JMOBEACHHS MEpel CynoM IX
NepeKoHINBOCTI [3, 34]. Came y TakoMy po3yMiHHi 3akpimiieHo ueit mpunmmn i y cr.10 LMK Ykpaiuu.

VY HayKOBHX Ta HaBUYAJIBLHHX JiKepesiax 3 LUBIILHOIO MPOLECYaIbHOrO MpaBa iHO/li BAOKPEMIIIOIOTH (hOpPMalibHY
Ta 3MICTOBHY CTOPOHY MpPHHIUIY 3MarajbHocTi. [lpu 1bOMYy 70 (GOpPMaIbHOI CTOPOHM BIiJIHOCATH TaKy
npoLeaypy, y sKii crpaBa po3risiIacThCsl CYJJOM MUISXOM 3MarajibHOCTi, Copa CTOPiH, JOCIHI/KEHHs JI0Ka3iB,
HaJJaHUX CTOPOHAMH Ta iHIIUMH 0CO0aMHU, sKi OepyTh y4acTh y CrpaBi. 3MiCTOBHY  CTOPOHY I[LOT'O MPUHIIKITY
CKJIaJIAI0Th MpaBa Ta 00OB’sI3KK CTOPIH 3 BU3HAYEHHS Koja (paKTiB, Ha sSKi BOHU MMOCHIIAIOTHCS B SIKOCTI TTiJICTaB
JUISL CBOTX BUMOT Ta 3arepedeHb Ta 000B 13Ky JOBOJMTH OOCTABUHH, IKKMH BOHH OOIPYHTOBYIOTH 1li BAMOIH Ta

sanepeuenns [1, 25-26].

Amnaniz cr.10 LIIK VYkpaiau "3marajibHicTh CTOpiH" Ja€ 3MOry KOHCTaTyBaTH CIOCTEPEXHY POJib
Cyldy TpH po3riisAl LuBiIBbHOI cripaBu. Taky K camy MO3ULII0 3aiiHSB 3aKoHonaBelb i y crT.4-3
[ocnopapebkoro mpoiiecyanbHOro Kojekcy YkpaiHu. €IMHUM MpoLecyalbHUM KOJOEKCOM, Y SAKOMY
nependavaeTbCsi JOBOJI akTUBHA poib cyny, € KAC Vkpainu. 3akpimnenns y LIIK VYkpainu
CIIOCTEPEIKHOI PONi Cyly MOSICHIOETbCA OUCIO3UTHBHOI MPUPOION LMBIIBHOrO mNpaBa. 3aBAsKU
NPUHIIMITY 3MarajbHOCTi (y TOMY po3yMiHHi sik ioro 3akpimmoe L[ITK Ykpainu) cam cya He OBUHEH
30upary AOKa3iB, aje MO3ullilo Cyjly HE MOXKHA HA3BATH HEUTPAILHOK MPH 3MAralbHOMY MPOLECi CTOPIH Ta
iHIIMX oci0, ski OepyTh ydacTh y CHpaBi, aJKe «CyJ CIpHs€ BCeOIYHOMY i MOBHOMY 3’sICYBaHHIO
oOcTaBUH ChpaBu: poO3’ACHIOE 0cobaM, ski OepyTh yuyacTh Y cCIpaBi, iX mpaBa Ta 00OB’sI3KH,
nomnepe/kye Mpo HACHiKu BUMHEHHs ab0 HEBUYMHEHHs MpolecyalbHUX Aiil i cnpusie 30iliCHEHHIO
iXHIX mpaB y BUMajKaX, BCTaHOBIeHUX UMM Kogekcom». Sk 6aunMo, KOHCTPYKLisl Li€l HOPMU Taka
(imMmneparuBHa), 110 HAETHCS CKOpIll MPo 0O0B’A30K CyIy CIPHSTH, HiXK TPO Take ioro npaso. ToOTo
Taka CKJIaloBa 3MICTy MPUHUMITY 3MarajibHOCTI SIK MOBHOBKEHHSA CyAy 3 HaJaHHs MpoLeCyanbHOT
JIOTIOMOTH CTOPOHaM Ta iHIIUM 0co0aM, siki OepyTh ydacTb y CIpaBi, € JOCUTb Ba)KJIUBOIO, allKe
OpUANYHA HEOOI3HAHICTh CTOPIH 1 BiJICYTHICTh y HUX JOCBiIy POOOTH B CYJOYMHCTBI MOXE CTaTH
NEePeLIKOA0I0 1J1s IXHbOI AKTUBHOCTI B 3MarajlbHOMY Mpoueci. 3 iHoro 00Ky, BUKIIOUEHHs aKTUBHOL
HisSUIBHOCTI CyAy Yy UMBUIBHOMY MpoLeci Mae CINOHYKae CTOPOHM JO aKTHMBHOT NpoLecyalbHOT
[MOBEMIHKH.

Ille 3i crapogaBHiX 4aciB 3MIiCT NMPHHIUITY 3MarajibHOCTi TIIyMAQuWBCS SIK MPOTUCTABIICHHS CTOPIH OJ{HA OMHiM
BiJITIOBiJTHO 710 CBOIiX iHTepeciB y opMi criopy Mix HUMHU, KW i BUpilTyBaB cyl. Takuli 3MaraabHHN Tpoiiec
BiANOBiZAEe SK CHOIpHOMY 3a CBOCIO IPUPOAOI0 XApaKTepy UMBLILHMX CIOpaB, Tak i JIOTIIi 3IiMCHEHHS
npaBocyis. 3MarajbHUi NpoLeC TaKMM YMHOM HaOyBae pUC IEMOKPATUYHOTO MpoLecy, i HaJaHHS
CTOpPOHAM MPaBOBOI aKTWBHOCTI y BUTJISAI TIOKJIAJIGHHS HA HUX OCHOBHOTO O0OB’SI3KY i3 /I0OKa3yBaHHS
Ma€ Ha METi OTpPUMaHHS B pPE3yJbTaTi PO3IJISAAY LMBUILHOI CHpaBU 3aKOHHOIO i 00’€KTMBHOIO
pileHHs cymy. Ha mpoTsi3i cBOro craHOBJIEHHs PO3YMiHHs 3MIiCTy MPUHIMITY 3MarajibHOCTi Xoda i
3MiHIOBAJIOCh, MPOTE BOHO 3aBXKIM 3HAXOIWIIOCH y Oe3MocepeaHbOMY 3B’SI3KY 3 TMOBHOBa)KCHHSIMMU
Cylly Ta 3 WOro akTHBHICTIO Yy 30MpaHHi J0Ka3iB y cnpaBi. Te ToymadeHHs, sike HaAae MPUHLUITY
sMmaranpHocTi  umHHMA L[TIK  VYkpainu, Bianmopimae KimacMyHOMY pO3YMIHHIO — 3MarajbHOl
npouecyainbHoi GopMu sk MOOYAOBU LUBIJIHLHOTO MPOLECY TAKUM YMHOM, IO 3aiHTepecoBaHi ocoou
AKTHUBHI B 3aXMCTi CBOIX MpaB i 3aKOHHUX iHTEPECIB 3 MOYATKY i 10 KiHL Cym0BOT HisiibHOCTI. Bech
MaTepiai, HeoOXiHUM JJisl PaBUIBLHOTO BUPIILIEHHS CIpaBu, POPMYETHCS BUKIIFOUHO CTOPOHAMHU Ta
iHIIMMKM ocobamu, 10 OepyTh ydacThb y CIpaBi, a CyJl y TakOMy 3MarajbHOMY IpOLeci BU3HAYAE
MpenMeT ToKa3yBaHHS, JOCTIKYE HaJlaHi IOKa3! Ta OIHIOE iX.

JInst BUSIBIEHHSI CBO€i aKTWBHOI TMpOILIECYabHOI MO3UIIT CTOpOHA Mae BUKOPUCTOBYBATH HaJaHi Tit
paBa, 1110 pOOUTh OCTaHHI 000B’I3KOBOKO CKJIaI0OBOIO 3MICTY 3MarajabHOCTI. | camMe TyT Moxe nocratu
NUTAHHA TPO 3JOBKHUBAHHA MpoUecyaJbHUMHU MpaBaMu, a0o0, SIK IX Ha3WBa€ 3HAYHA KiNbKiCTh
BITUM3HSAHMX 1 3apyOiXHMX HOCHiIHUKIB — «Ae(eKTu» 3MaraabHOCTi (MOXIMBICTh BUMHEHHS
NpoLeCyalbHUX 3JI0BXKMBaHb). Peamizauii npuHUMIy 3MarajbHOCTI CIpHUsIE€ TaKOX HaJIeKHE
BUKOHaHHs 3akpimneHux y LIITK Ykpainu 060B’s3kiB cTopid. ToOTo, 3MiCT MPUHIIMITY 3MarajbHOCTI
CKJIA/Ial0Th MpaBa Ta 000B’SI3KHM CTOPIiH Ta IHIIMX 0Ci0 y cdepi Cyq0BOro A0Ka3yBaHHS.
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Ak i Oynmb-sikMi iHUIMI NPUHLUMIT LMBUILHOTO MPOLIECY, MPUHLMI 3MarajibHOCTI Ma€ BiAMOBinaru
3arajlbHUM LJTSIM Ta 3aBJIaHHSM LUBUIBHOTO CYJIOYMHCTBA, SIKUMH, BixnosigHo 1o cr.1 LITK Ykpainu, €:
CrpaBeIMBUM, HEYTIepePKeHHIA Ta CBOEYACHUIA PO3IIIAL i BUPILISHHS LMBIIBHUX CIPaB 3 METOI 3aXUCTY
MOPYILIEHNX, HeBU3HAHUX a00 OCMIOPIOBAHMX MpaB, CBOOOJ UM iHTEepeciB (i3M4HUX 0ciO, MpaB Ta iHTepeciB
IOPUIIMYHKX OCi0, iHTepeciB AepkaBy. 3JIOBKMBAHHS K TMPOLIECYaTbHUMH TpaBaMy, SIK BipHO 3a3Havae
A.B. HOgiH, pi3ko TUCOHY€E 3 LIMMHU LiJISIMU Ta 3aBAaHHAMM, ajpKe MPaBWIbHUI Ta CBOEYACHUI PO3IIISL Ta
BUPILIIEHHs] MBUILHUAX CTPaB B yMOBaX MPOIECyalbHOT HEOOPOCOBICHOCTI YCKITIHIOETCS, OCKITIbKH il
cy0’ €KTa-TpaBOMOPYIIHMKA MEPEIIKOPKAIOTh TOCATHEHHIO 1IMX 3aBIaHsb [S, 24].

Ha BHMKOHAHHsA 3aBIAHHA CYyIOYMHCTBA, CYO’€KTOM $KOTO € CyZA, LOAO CIPaBEAJUBOrO,
HeymnepekeHOTro Ta CBOEYACHOTO PO3IIsiMy i BUpilleHHs nuBinbHOT cripaw, y LIITK Ykpaiau crmin
3aKpiMUTH HOPMY, Y fKiii OM BCTAHOBIFOBABCS TakoXX 00OB’sA30K 0ci0, siki OepyTh y4acTb y cCIpasi,
CIPUSTU TAKOMY MPABWIBHOMY Ta CBO€YacHOMY po3risimy cymom crnpasu. Huni y LIIIK Ykpainu
3aKpiMJIeHO JIMIIe He3HauyHa KUTbKicTh 000B’si3kiB (auB., Hamp.: 4.3 cr.10 LITK VYkpainu, 4.3 cr.27
HITK VYkpaiau, 4.1 c1.60 LIIK VYkpainu, 4.2 cr.77 HIIK VYkpainu). Ane juiie HOPMaTUBHOTO
3aKpilJIEHHs BiAMOBIAHOTO 000B’ 3Ky HE JOCTAaTHBO, OCKUTEKH TaKe 3aKPiTUICHHs] MaTHMe CEHC JIMIIe
B TOMY BMIAJKY, AKLIO HOro HEBUKOHAHHA TATHE TMEBHi MpaBOBi (HEraTHBHI AJs BUHHOI CTOPOHM)
Hacnigku, d4oro y LI[IK VYkpainm wMaibke He cnocrepiraerbcs. HeBukoHanHs Oyab-skoro 3
BcraHoBneHux y LIIIK Ykpainu o60B’s3kiB Bxke, Ha Hally AYMKY, € HABMUCHUM MEPEIIKOIKAHHSIM
JIOCATHEHHIO CyJIOM TIOCTaBJICHMX Tiepell HUM JIEP)KaBOK 3aBlaHb, a TOMY Ma€ TATTH
BiMOBiaNbHICTh. BCcTaHOBNEHHS Takoi BiNMOBIAATBHOCTI, sika OyJe MaTuMe HeraTtuBHi () iHAHCOBI
HACITIKU Ui BAHHMX 0Ci0, J03BOJIMTh, HA HAIIl MOTJISA, 3MEHIIUTH KiJbKiCTh HEIOOPOCOBICHUX [ili 3
0OKy cTOpiH Ta iHmKX y4acHUKIB mporecy. HasBHi Ha chorognimHiil aens y LITK Ykpainu 3axonu
NpOLIECYaNIbHOTO MpuMycy (MOMEpeIKeHHs, BUAAICHHS i3 3ajly CyIOBOTO 3acilaHHs, TUMYacoBe
BUJIYYEHHSI JIOKa3iB JUIs JOCIi/PKEHHST CYJOM Ta TIPUBIJ CBiJKa) € sIBHO HENOCTATHIMU st
MOTEePe/KEHHsT Ta TOKapaHHS HeZ0OpOCOBICHOI TOBEMIHKM YYACHHUKIB TIpOLECY Y BUIJIAMI
3JI0BXKMBAHHS CBOIMU MpoLeCyalbHUMU ITpaBaMu.

Crtig moroMTHCh 3 BUCJIOBJICHOIO Yy LUBLUTICTUYHINM MpoliecyalbHill JiTeparypi TyMKOI Tpo Te, IO
posib Cydy Yy 3MaraibHOMy LHBITBHOMY IMpoleci mMae OyTH He MACHBHOIO, SK CIIOCTepirada 3a
3MaraHHsAM CTOpiH, a aKTUBHOIO, TAKOIO, L0 CIIPHsIE NOCSTHEHHIO Liell IMBITFHOTO Mpoliecy Ta Oyne
3aBakaTUMe OyAb-SIKUM IMpOsiBaM 3JI0BKHMBaHb CBOIMU TpaBaMy Y4YaCHUKAMU LMBIJBHOTO MpOLECY.
OCHOBHUMHU HampsiMaMu [OCHUJICHHS aKTUBHOCTI Cydy 3 METOK [ONEpeKeHHS 3JI0BKUBAHHS
npolecyalbHUMU MPaBaMH, MOXYTh OyTH: HaJaHHS Cydy TNpaBa BU3HABaTH OOOB’SI3KOBOIO SIBKY Y
cynoBe 3acifaHHsi ocib, ski OepyTh yuyacTb y CHpaBi; TMepemaHHs Cydy 4YacTKOBOI iHil[iaTWBU Yy
BHM3HAU€HHI CY0 €KTHOrO CKJIagy YYacHUKiB CIOpYy 3 THUM, OI00 BUKJIIOYUTA MOMKJIMBICTh
MaHimyJtoBaHHs 3 OOKy To3uWBaua (axkTopaMmu, sIKi BH3HAYAKOTh MiICYIHICTh CIpaBu Ta
0e3MmifcTaBHOTO «HAOYTTS» BUTIMHOI TMIiACYIAHOCTi, PO3IIMPEHHS TpaB Cyny Yy 3acTOCyBaHHi
NpoLieCyallbHO-TIONEePEKYBAIbHUX 3aX0/1iB, CIIPIMOBAHUX HA MMONEPEKEHHsI MOXKJIMBUX 3I0BXKUBaHb
i 3aX0fiB MpOIECYaIbHOTO MPUMYCY, 3a JOIOMOTOI0 SKMX CyJ MaB OU MOXIUBICTH OOMEKUTH
iHTepecH MpaBOCYAls BiJl HEJOOPOCOBICHOT TMOBENIHKM YYACHHUKIB TPOLECY, & TAKOX MOXKJIHUBICTh
3aXUCTUTH iHTEPECH iHIIUX 0¢i0, siki OepyTh y4acThb y crpasi [5, 25].

Hanannst cymy Oinblin akTHBHOI MO3MLIT y 3MaraibHOMY TpOLECi CTOPiH HE CyNepeyurTh, a TEBHOI
mipoto posBuae Hopmu LITTK Ykpainu, amke i B UnHHIN Ha CbOTOAHILIHIN IeHb HOTO penakuil MoKHa
3HAWTW 1 THCTPYKTHBHI, i 3a0e3neuyBaibHi MOBHOBakeHHs1 cyny. BincytHi y LIIK Vkpainu nuie
BKa3iBHI M0 BiIHOLICHHIO O HAJaHHs J0Ka30BOr0 MaTepiaay MOBHOBAXEHHs Cy1y.

Tak, HanpuKkian, BiAMOBIAHO O IHCTPYKTMBHUX MOBHOBAXXEHb Cy/ PO3’ACHIOE CTOPOHAM Ta iHIUMM
ocobam, siki OepyTh y4acTb y crpaBi, iX mpaBo i 00OB’S30K 3 HaJaHHs J0KAa30BOTO Martepiaiy,
HaCTiKKu BUMHEHHS a00 He BUMHEHHs MEBHUX MpolecyadbHuX Aid i T.m. (4.2, 3, 4 cr.10 LIIK
Vkpainu, cr.60 LIIK VYkpainu). BignosinHo no 3abe3nedyBajibHMX MOBHOBRXEHb CyI MOXeE
MOCTAaHOBUTU YyXBally Mpo 3abe3meueHHs nokaziB (cr.135 LIIIK VYkpainu), y pa3i HemomaHHs 0e3
MOBAXHUX MPUYMH MUCbMOBHUX YU PEUOBMX [OKa3iB, 110 BUTPeOyBaHI CylOM, Ta HENOBiAOMIIEHHS
MPUYMH TX HEeMOAAHHs CyJ MOXKE NOCTAHOBUTHU yXBajly PO TUMYACOBE BUIYYEHHs LMX JOKa3iB AJs
nociimkerHs cyaom (4.1 ¢r.93 LK Ykpainun); nocTaHOBUTH yXBally Tipo nipuBij cBifgka (cT.94 LITTK
VYkpainu) i T.m.

VY pa3si 3akpimnenns y LITK Ykpainu Bka3iBHUX 1100 HagaHHs JI0Ka30BOT0 MaTepiany MOBHOBaXeHb
cyny, HasBa cr.10 LIIK VYkpainu «3maranHs cropiH» Mae OyTu 3MiHeHa Ha OillblI 3araibHy,
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Hanpukiaaa: «3MarajibHa opMa LUUBINIBHOIO mpouecy» abo «3MarajbHiCTh SIK MPUHLMI LUMBiIbHOIO
MPOLIECY», Y 3B’SI3KY 3 UMM HEOOXITHUM € i Y3roJKeHHs 3MiCTy BKa3aHOI CTaTTi.

OTxe, g TOro, o0 Oynb-sKU NPUHUMI LMBUILHOIO MpOLECyajbHOro IpaBa, i MPUHLMI
3MarajabHOCTI HE € BUHATKOM, OyB HE JEKJIApaTUBHUM, a JiMOBUM iHCTPYMEHTOM 3aXUCTy MpaB 0cio,
sKi OepyTh y4acTh y pO3TJIsifii LMBIIBHOI CHpaBy, WOTO MOPYIIEHHS 3 OOKY YYacCHWKIB IMBIJILHOTO
MpoLeCy Ma€ TAITH HACTaHHS BiAMOBiAanmbHOCTI, sAKy ciin nependaunty y LIIK VYkpainu,
PO3LIMPUBILM  Mepeik  3aXOHiB  NpoLecyalbHOro mpumycy. IlpuHUMm  3MmaranabHOCTi €
(yHIaMeHTaTbHUM MPUHIMIIOM LUBUIBHOTO Mpolecy i WOro TiayMaueHHs HE MOXHa OOMEXyBaTh
JIMILE MOXJIMBICTIO Ta AOMYCTUMICTIO OYyIb-AKUX MpOLECyaJbHUX 3aXOiB, COPAMOBAHMX Ha BUTpall
CIpaBM y CyIi Haj iHIIOK CTOpoHOI mpoiiecy. ChoromHi HemToOpPOCOBICHI CTOPOHHM, Ha >Kajlb,
BUKOPHUCTOBYIOTh Pi3HOMAaHITHI BapiaHTH HEeI0OpPOCOBICHOT MOBEAIHKM, HANPUKIIA] YXWJISIOTHCS Bif
SBKM 110 cyay B curyauisx, konau LIIIK Ykpainu He nomyckae MOXKIMBOCTI pO3IIIsioy CHpaBH Y
BiJICYyTHiCTh 0coOM Ta (ab0) 1T MpeACTaBHUKIB; CTBOPIOIOThH CUTYaIlil, KOJIM CyIy OCTOBIPHO HEBiZIOMO
Npo MPUYMHU He3’sBJIEHHS OCOOM y CyNOBE 3acCiflaHHs; CTBOPIOIOTb YSBHICTb MOBAXXHOCTI NMPUYMH
He3 sIBJICHHS Y CyJIOBE 3acillaHHs; He HalaloTh HEOOXiTHUX JI0Ka3iB B CUTYAIlisIX, KOJIU iX BiICYTHICTh
MOXE MOTATHYTM HECHPUATIMBI HACHiAKM Ui iHIIOT CTOPOHM Mpouecy, fka Oe3mocepenHbo
3aiHTepecoBaHa y IXHbOMY HaJaHHi. 3 METOK MOMEepPEeKCHHsl Ta YCYHEHHs BKa3aHMX Ta MOMIOHUX
MpoLEeCyalbHUX TMOPYLIeHb, CJiJ BIOCKOHAJIIOBATH TEpelik Ta 3MICT BIAMOBIAHUX Mip
Bi/IMOBIiTATLHOCTI.

[TpuHLMO OMCMO3UTUBHOCTI Mependavyae MOXIIMBICTb PO3MOPAIKATUCS MPOLIECYaIbHUMU 3aco00aMu
3aXUCTYy sIK BTiJIEHHs CBOOOAM TpaB ocoOuctocTti, rapantoBaHoi KoHcrturyuieto Ykpainu, i ueit
NPUHLIMI 3aBXK/IM BU3HABaBCs 0a30BUM Ta (QyHIAMEHTAJTLHUM MPUHLIUIIOM UUBIIBHOTO mpouecy. Bin
€ OJIHMM 3 HalOUIbIl OCHOPIOBAHUX MPUHLUIMIB y IOPUAWYHIN JiTeparypi, IOBruii 4ac BBa)KaBCs
«OJIHUM 3 HapiXHHUX KaMeHiB LMBiIBHOrO mpouecy» [6, 50], «roJOBHUM TMPUHIMIIOM LWBiJIBHOTO
npouecyaibHOro mpasay [1, 21], ockinbku came BiH BU3HaYae MEXaHi3M BHHHUKHEHHS, PO3BUTKY Ta
3aKiHYeHHs [UBINBHOI CIIPABU; «OJIHUM 3 OCHOBHUX IIUBIIBHO-NIPOLIECYTIbHUX NPUHIUMIBY [2, 43].

Crarrs 11 UIIK VYkpaiHu BHOKpeMJIIOE TpPU CKJIAQAOBI y 3MICTi NPUHLUMITY TUCIO3UTUBHOCTI:
1) po3risin UMBINBHOI COpaBW Cy[OM JIMIIE 3@ 3BepHEHHsM (i3WYHMX YU FOPUIUYHHX OCiO
(iHiuiaTMBHA MO3WILIisA CTOPIH Ta iHIIMX 0Ci0, SKi OepyTh Y4acTh y CITpaBi) Ta JIMIIE MEKaX 3aABICHUX
HIMU BAMOT; 2) BUJIbHE Ha BJIACHUI pO3CY] PO3MOPSIKEHHS MTPpaBaMH IOA0 MPEAMeTa CIopy ocio, ki
OepyThb ydacThb y CIpaBi, Ta 0ci0, B iHTEpecax sIKUX 3asBIIEHO BUMOTU; 3) 000B’SI30K CyAy 3aly4uTH
BiAMOBITHUI OpraH 4u 0co0y, SKUM 3aKOHOM HAJaHO MPaBO 3aXHWINATH MpaBa, CBOOOAU Ta iHTepech
IHIIMX 0Ci0, AKINO JiT 33aKOHHOTO MPEJCTaBHUKA CylepedaTh iHTepecaM 0COOH, SIKY BiH MPEICTaBIIsIE.

Y uMBiTicCTUYHIN TpoliecyalbHil JiTepaTypi TpaAULliiHUM € PO3yMiHHS MPUHUMITY TUCIO3UTUBHOCTI
SIK MOJKJIMBOCTi BiIbHO PO3MOPSIXKATUCS CBOIMU Cy0’€KTUBHUME MaTepialbHUMHU i POLECyaTbHUMU
npaBamu [1, 21]. [HKonmu el NMpUHIMI TIyMadarh JIMIIE SIK MOXIHUBICT PO3MOPSIKATUCS CBOIMU
npouecyaJlbHUMHU MPaBaMu, 1110 3HAYHO 3BYXKY€E MOro 3mict. Y mpoOnemi 30BKUBAHHS LUBIIbHUMU
MpolecyalbHUMHA TIpaBaMW Yy TIOBHi Mipi TpOSIBISIETBCS CHIBBIAHOMICHHS Ta TMOEIHAHHA
MarepiaJbHOTO0 Ta NPOLECYAbHOrO AacHeKTiB y LMBIIbHOMY CyNOYMHCTBi. ICHyBaHHS Oyab-iKol
npolecyaibHOT HOPMH Ta TMPOLECYallbHOTO iHCTUTYTY BHKIMKaHe, Hacamrepel, HasBHICTIO
MarepiajJbHUX LMBIIBHUX TpaB, 3 MOPYIICHHSIM SKMX BUHUKae moTpeba y ix 3axucri. LliHHicTh
3aKpIIUIeHUX Yy 3aKOHi NpOLeCyalbHUX IPaB BUSBISETHCS JIMIIE TOMi, KOJM BOHU B3MO3i 3aXUCTUTU
nopyleHi cy0’eKTHBHI paBa 0coOU. 30BKMBaHHS MPOLIECYaAIbHUMHU [TPaBaMu Ma€e Miclle TOIi, KO
ocoba BHUKOPHUCTOBYE HajaHi iii 3aKOHOM IMpOLECyalbHI MpaBa AJisl 3aXUCTYy BIACYTHIX y Hel
MarepiaibHUX MpaB, 3aBiOMO 3HAKOYM MPO iX BiACYTHICTh. A OCKIiJIbKM MUTaHHs MPO HasBHICTb abo
BiJICYTHICTh MaTepiaJlbHUX MpaB BHUPILIYETHCS, SIK MPABWIIO, BXKE HANPUKIHIN PO3IJISAY LMBUILHOT
CIIpaBM, MpoOLECYaNbHi MpaBa 0co0M BXkKe pealli3oBaHi i TAKUM YMHOM Taka ocoba Moxe 0e3 Oyb-sKUX
NEPEIIKO]I «BECTH MPOIIEC 3apaand caMoro mpouecy» [5, 26].

Sk 3aznauwae A. B. lOnuH, BiibHE pO3NOpsIXKEHHS CBOIMHM MaTepialbHUMU Ta TpOlecyalbHUMU
npaBaMM ocobamu, sKi OepyTh yd4acThb Y CHpaBi, HEpIIKO TIYMAuuTbCAd SK JOMYCTUMICTb
MpolecyalbHOT TOBEJIiHKY, sika MOXke OyTH po3liHeHa sk HeoOpocoBicHa [5, 26].

VY mepuwiii 3akoHONABYO BUAUIEHIN CKIaMOBiii MPUHIMITY AWCIIO3UTUBHOCTI CIiJI HA3BaTU TaKy
MOYKJIUBICTh 3JI0BXKMBaHHs MpPOLIECYyaTbHUMM TpaBaMM, SK 3J0BXKHMBAaHHS MPaBOM Ha 3BEPHEHHS 3
mo3oBoM 110 cyny. CTOCOBHO BimMOBiZHMX [ili, KpiM BKa3aHOi Ha3BH, BHKOPHCTOBYIOTHCS TaKOXK
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TEPMiHM  «HENOOPOCOBiCHE 3BEpPHEHHA 3 TMO30BOM», «YMOBHO OOIDYHTOBaHWWi  I030BY,
«3JIOHaBMIipHICTh BUKOPHUCTAHHS CBOIX MpaB» Ta iHIII.

CTOCOBHO MNpaBa Ha 3BEPHEHHs 3a 3aXMCTOM CBOIX NpaB A0 CyAdy CKJIagHUM € NHUTaHHA LIOJ0
pO3Mi3HAHHA CUTyalil, Je Mae Micle 3/J0BKHMBAaHHA NpOLECyalbHUMU NpaBaMu, a Ae — peaiizauis
HaJaHOTO 3aKOHOM IpaBa ocobu 3axuimaTrv cBoi iHTepecu, amke cr.3 LIIK Ykpainu «[IpaBo Ha
3BEPHEHHS 10 CYJy 3a 3aXMCTOM» 3aKpiILIIOE, 110 KOXHa 0co0a Mae npaBo B MOPANKY, BCTAHOBIEHOMY
uum Konekcom, 3BepHYTHUCS 10 CYIy 3a 3aXMCTOM CBOIX MOPYLIEHUX, HEBU3HAHUX a00 OCMOPIOBaHMX
npaB, cBoOO uM iHTepeciB. CaMe TOMY HaBiTh 3aKpillJICHHs y MpOLieCyalbHOMY 3aKOHi IpaBa Cyay
BiZIMOBIIATY y MPUHAHSTTI TI030BY, B IKOMY BOQYa€TbCsl 3I0OBXXKUBAHHS MPOLECyalbHUMU MpaBaMu, He
BUPIIINTE MpobieMu. Lle nmuie po3mMpHuTh KOJIO NUTaHb, sKi 3aIMIICHO Ha PO3CyIl Cyly, IO HE €
MO3UTUBHUM Ta OaKaHUM SIBUILIEM, aJDKE CIPUATHME MOKJIMBOCTI 3’SBJICHHS HOBHX 3JIOBXKHBaHb —
Bxke 3 O0oky cyny. Haganns Takoro mpapa cyqy BkKe camo 1o cobi cTaHe OOMEKEHHSIM IpaBa 0ocid Ha
CYJOBUIA 3aXUCT.

MOKITUBICTb 37I0BXXMBAHHS PABOM Ha 3BEPHEHHS 3 M030BOM BHUHUKAE 3 Maihke HiYMM He 0OMeKeHOT
MOYIIMBOCTI MOPYUICHHS MPOBA/IXKEHb 3 IIMBIJIBHUX CTpaB, ake 3BEPHYTHCH 3 TIO30BOM MOXe OYb-
sika MpaBo3gaTHa 0co0a, He3aJeKHO BiJ TOro, YM BIEBHEHA BOHA y CBOTM MpPaBOTI 4M, HaBMAKH,
YCBiZlOMJII0€ OE€3MiACTaBHICTh CBOrO MO30BY. 3aBiOMO Oe€3MifCTaBHI MO30BU MOXYTh 3asBISITUCH,
Hanpukian, ToMi, KoJu He10OpOCOBICHMM T03MBaYaM BiJIoOMO, 1O Y BiAOBiga4a BiICYyTHI JOKa3u, sKi
MOXYTb CIIPOCTYBATH JOBOIM MO3MBaya. 3aBaJuUTHU TaKUM YU MONIOHUM IisiM MO3MBaya MOXKHA JIMLIE
BCTAHOBJICHHSIM aJIeKBaTHOI BiANOBifaIbHOCTI. I3 icTopii BinoMo nekinbka Mip, sKi 3aCTOCOBYBAIIUCH
171 60poThOM i3 LIMM HEraTMBHUM SIBULLEM, 30KpeMa: MOoNepeaHe 3aCBiAueHHs] CTOPOHAMHU, CHip SKUX
pO3IIIsAAaBcs CyIOM, CBO€i JOOPOCOBICHOCTI LUISXOM MPUHECEHHs TMPHCATU; MOKIJIAACHHS CYIOBUX
BUTPAT HA CTOPOHY, BUHHY Y HeAOOpPOCOBICHOCTI MOPYLIEHHS YU BEAEHHI CIpaBW; CTATHEHHA 3i
CTOPOHM 30UTKIB, 3aBJJaHMX iHIIi¥ CTOPOHI; HAKJIaJAeHHS Ha Heil wTpady, AKU Mir OyTH 3aMiHEHUH y
pa3i HEMOXKIIMBOCTI HOTO cIiaTu apemrTom [7].

Po3rnsiHeMo Tpoxu neTanbHille BKa3aHi MipH Ta 3°5ICyeEMO MOMJIMBICTb iX 3aCTOCYBAaHHA Y Cy4acHMi
nepion. Ilepuy Mipy — mpUHECEHHS TIPUCITH — MOXKHA BiJTHECTH JI0 MOTIepeKyBaIbHUX 3axoiB. Llei
3aci0 BUKOPUCTOBYBABCs 1lI€ B PUMCbKOMY IpaBi, KOJIM iCHYBaJIO JBa BUJM TAKOI MPUCATU — 3arajibHa,
sKa HajJaBaiach Ha MOYaTKy Mpolecy, Ta CrelialbHa, sika HalaBajlach Mepell BUMHEHHSIM OKPEMUX
npouecyajibHUX Aild. BigMmoBa Big MpUHECEHHA MPUCATH M030aBisjia CTOPOHY, 3aJIEKHO Bill BHUIY
MPUCSTH, BIAMOBIAHO a00 po3risimy crpaBu abo BUMHEHHS OKpemoi mpouecyanbHoi nmii. CydacHi
npouecyanbHi komekcw, i L{IIK VYkpaiHu He € BHUKIIOYEHHSIM, He TepeadavyaroTh NMPUHECEHHS aHi
3arajbHOI, aHi CIeiaJIbHOT MPUCSTH, 3aMiHIOIOYH TX iHIIMMU MipaMu BiqNoBinanbHOCTI. Taka mo3uiis
3aKOHOJABLA € LIJIKOM 3pO3YMiJIOI0, ake 3aCTOCYBaHHs LIbOTO 3aXOJly B CyYaCHOMY CYCHIJIbCTBI B
yMOBaxX HecTa0illbHOI eKOHOMIYHOI CUTYallii B HaIIiil KpaiHi, GakTy 3HaXOIKeHHs 3HAYHOI YaCTUHU
HaceJIeHHs Y CKPYTHOMY MarepiajibHOMY CTAHOBHILI, KOPYMIIOBAaHOCTI Maiiike BCiX JIAHOK JepKaBHOT
Biaau (i cynosa Bjaia He € BUKJIIOUYEHHSM y LIbOMY IIMTaHHI), BUKIMKAE JIMIIE NocMillKy. HaBpsan uu
MOJKHA CEPHO3HO HABITh MPOCTO YSBUTH, IO BCTAHOBJCHHS L€l Mipu BiANOBiJANbHOCTI SKUMOCH
YMHOM 3JaTHE BUPILIUTY MpoOieMy 3710BXKUBAHHS MPABOM Ha 3BEPHEHHS 3 TI030BOM.

Jpyra mipa — MokJiaieHHs Cy/IOBHX BUTpPAT Ha CTOPOHY, BUHHY Y HEIOOPOCOBICHOCTI MOPYIICHHS YK
BEJICHHI CIIpaBU — CbOTOJIHI Ma€e CBOEpiHE 3aKpiIUIeHHs y LIMBIIBHOMY TIpoliecyallbHOMY 3akoHi. Tak,
BinnmoBigHo no cr.79 UIIK VYkpaiHu cynoBi BUTpaTH CKIanarOThCs 3 CyIOBOro 300py Ta BUTparT,
MOB’SI3aHKX 3 PO3MJIAIOM cripaBu. J[o BUTpaT, OB’ S3aHUX 3 PO3IIISAOM CyIIOBOI CIIpaBH, BillMOBiTHO
no 4.3 cr.79 HIIK VYkpaiHu Hanexarb: BUTpaTH Ha IPaBOBY JOMOMOTY; BUTpPaTH CTOpIH Ta ix
NPENCTAaBHUKIB, 110 MOB’s3aHi 3 SBKOK 10 CYAY; BUTpaTd, MOB’sA3aHi i3 3aly4yeHHAM CBiJKiB,
crielianicTiB, MepeksiafaviB Ta MPOBEACHHAM CyIOBUX €KCIIEPTU3; BUTPATH, TIOB’sI3aHi 3 MPOBEIEHHIM
OrJIsiy JOKa3iB 3a MiclieM iX 3HAXOMKEHHS Ta BUMHEHHSM IHIIMX AiK, HEOOXiqHUX IS PO3IIIsiILy
CIpaBu; BUTPATHU, NIOB’s13aHi 3 myOikalliero B Mpeci OroyiolieHHs Mo BUKJIMK Bignosigaya. Ctarts 88
LIITK VkpaiHu BCTaHOBJIIOE PO3MOJII CyIOBUX BUTpAT Mix cTopoHamMu. HaromicTh B wiit cTtaTti He
WneThbest, Mpo TakWi po3Mofin y pa3i HemoOpOCOBICHOTO 3BEpHEHHs 3 M030BOM. Y 4.4 i€l crarTi
3raflyloTbCsl IMLIEe BUMAAKU 3JIMILEHHS M030BY 0€3 3aJ0BOJIEHHS, 3aKPUTTA MPOBAIXKEHHS Yy CIpaBi
abo 3anuuieHHs 06e3 po3riiaay Mo30BY MO3KMBaYa, 3BIILHEHOrO BiJl OMjiaTu CynoBUX BuTpaT. Ctatta 89
HITK Ykpainu peryiyitoe po3nojin BUTPAT y pasi BiAMOBU Bil MO30BY i yKJIaaeHHs MUPOBOI Yrou.
Tak, BimmoBimHO 10 1€l crarTi y pa3i BiAMOBM MO3WBAa4a BijJ TO30BY IMOHECEHi HUM BUTpaTH
BiJNOBiZlayeM He BiALUIKOJOBYIOTbCS, @ BUTPATH BiAMOBigayua 3a HOro 3asBOIO CTATYIOTHCS 3 MO3MBayYa.
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OpHak SKUIO MO3MBAay HE MIATPUMYE CBOIX BMMOT YHACIiJOK 3a/J0BOJIEHHS X BiAmoBigauem Iiciis
npe/’ sBJICHHS T030BY, CY/I 3a 3asBOIO MO3MBaya MPUCYIXKYE CTATHEHHS BCiX MOHECEHUX HUM Y CTpaBi
BUTpaT 3 BiAmnoBizmaya. KpiM 1boro BHUNaAKy Ta BUMAAKY YKJIAIACHHS MHUPOBOI Yroiu, B iHUIMUX
BUMNAAKaX 3aKpUTTs MPOBA/PKEHHSA Yy CHOpaBi, a TakoX Yy pa3i 3ajMuIeHHs 3asBU 0€3 pOo3rJsidy
BiZIMOBiIa4 Ma€ MpaBoO 3asBUTU BMMOTM PO KOMIIEHCALiIO 3AiHCHEHUX HHUM BUTpAT, MOB’SI3aHUX 3
PO3IIISAAOM CIIPaBHU, BHACIIIOK HEOOIPYHTOBAHHUX Jiii MO31MBaya.

[logo TpeTboi Mipu BiAMOBiNATBHOCTI — CTATHEHHS 31 CTOPOHM 30WTKIB, 3aBAaHUX iHININ CTOPOHI —
clif 3a3HauuTH, WO Oe3nocepenHbo Takoi Hopmu LITIK Vkpainum He 3akpimitoe, a TOMy MawTh
3aCTOCOBYBATHCh 3arajibHi TOJIOKEHHs LMBIJILHOTO TMpaBa Mpo 30UTKM Ta Yy pa3i JNOBEACHHS iX
HasBHOCTI MO’KHA BUCYBAaTH BUMOTH IPO iX CTATHEHHSI.

[logo yerBepTOi MipH BiANOBIAATLHOCTI — HAKIIAZCHHS HA HETOOPOCOBICHY CTOpPOHY IUTpady, KU
MoOJKe OyTH 3aMiHEHO Yy pa3i HEMOXKJIMBOCTI MOro CIiaTH apeiToM, 3a3Hauumo, o LMK Ykpainu ne
nependavae MOKIMBOCTI HakyaaeHHs wrpadis. [Ipo wTpadu y 1pboMy HOPMaTUBHO-TIPABOBOMY aKTi
inerbcs nuuie y m.9 4.1 cr.75, sika HE Ma€ KOJAHOrO BIiJHOIIEHHS 10 TEMM, IO PO3IIISIIAETHCS.
€IIMHOK MOXKITUBICTIO X0 SIKOCh IPOTUCTOSATH MPOLIECYyaTbHUM 3JI0BKUBAHHAM CTOPIH € HaKJIaleHHS
wtpady 3a Heropary 10 cyay. Sk 3a3Haudae C. ['poMoB, «omTpadyBaTH y 3B’A3Ky 3 MpolecyaTbHUMU
3/10BKMBaHHAMM ChOTOJHI MOXHA JIMILIE, 10 i BinOyBaeTbcs CKpi3b, 3a MPOSAB HEMOBaru A0 Cyny.
[Ipote 370BKMBaHHS MpoUeCyaJbHUM IIPaBOM O3Hayae, WO ocoda [i€ B Mexax J03BOJICHOI
MOBEiHKM, POTE BUKOPUCTOBYE CBOE MPaBO y LiJAX, L0 cylnepeyars LM MpaBoCcyAls, B TOM yac
NpOsiB HEeMoBaru 0 CyAy 3aBXIW € MPOTUIIPABHUM, i BUPKAETHCS B 30BCIM iHIIMX aAiax» [8]. 3a
ct.185-3 KYnAIl «[IposiB HemoBaru 10 CyAy», HEMOBArow IO CyAy BU3HAIOTHCS JIWIIE Iil, 110
BUPA3WINCH Yy 3JIICHOMY YXWUJICHHI Bijl IBKM B CyIl CBiJKa, OTEpPIIiJIOro, Mo3uBayva, Bianosigaya abo B
HEMiIKOPEHHI 3a3HauyeHNX OCi0 Ta iHIMX TPOMAISIH PO3MOPSAIHKEHHIO TOJIOBYIOUOr0 YU B MOPYIICHHI
MOPSAAKY TiJ Yac CyJ0BOIO 3acCijaHHs, a TaKk caMO BYMHEHHsS OyIb-KWM JIil, ki CBigyaTh Npo SABHY
3HeBary 10 cyay abo BCTaHOBJEHHMX y cyAi mpaBusl. Came (OpMYy/IOBaHHS «a Tak caMO BUYMHEHHs
OyIb-KUM Jiii, siKi CBil4aTh Mpo SIBHY 3HEBary A0 CyAy a00 BCTaHOBJICHUX Yy Cy/i MpaBU» MOXKHA
MPUTATHYTH 32 ByXa» 10 OKPEMHX CUTYalliil 3710B)KHMBaHHs MpoLecyaJbHUMHU MpaBaMu.

TakyM 4YMHOM, 3 METOI TOMEPEIKECHHsI 3JI0BXKMBaHb MPOLECYyalbHUMU MpaBaMy, i B T.4. PaBOM Ha
3BEpPHEHHS 3 MM030BOM, HEOOXiIHUM € BCTAHOBJIEHHs KOHKPETHOI BiJMOBITaIbHOCTI 3a TaKi MOPYILICHHS.
Amxe HaBiTh HOpMma 4.3 cr.27 ULIIK VYkpainu npo Te, mo ocoOu, siki OepyTh ydacTb y CIHpaBi,
3000B’s13aHi 1I0OPOCOBICHO 3AiMCHIOBATM CBOI MpOLECYalibHI IMpaBa 1 BUKOHYBATU MPOLECYaANIbHI
000B’sI3KY, € NEeKIIapaTHBHOIO, aJpKe YKOMHOI BiNMOBiTaTbHOCTI 3a 11 MOpYIIEHHS He BCTaHOBJICHO.
3acTocyBaHHS Mip BiAMIOBINATBHOCTI 32 37OBKMBAHHS MPOLECYTEHUME MIPaBaMU Mae MPOBOIUTHUCEH Ha
OCHOBi CHUCTEMHOrO MiIXOMy, BPaxoBYHUH, 1O OyAb-sKi Taki 3J0BKHMBaHHS ILIKOAATH iHTepecam
MPaBOCY/JIS Ta TpaBaM i 3aKOHHUM iHTepecaM YYacHUKIB Mpoliecy. 3a 3JI0BKUBAHHS MPOIeCyaTbHUMH
npaBaMM MOJKIIMBUM € BCTAHOBJIEHHS TaKWMX Mip BiJMOBiAaIbHOCTI: BiALIKOMYBaHHS YCIX CYIOBHX
BUTpAT y CIpaBi; Cy/1I0BUii mTpad; BiAIIKOLyBaHHS 30UTKIB; BiALIKOyBaHHS MOPaILHOI IIKO/IH.

Kpim 310BkMBaHHs MpaBOM Ha 3BEPHEHHS 3 MO30BOM JI0 CyLy Y KOHTEKCTi TJIyMadeHHS NpUHLUIY
JIUCIO3UTUBHOCTI MOXKHA HAa3BaTH 1€ YMMAJIO iHIIUX MOXKJIMBOCTEH HeloOPOCOBICHOT MpoliecyalbHOT
MOBEiHKY 3 OOKY CTOpPiH, HAMPUKJIA] MaHiMyJtoBaHHS (akTamMu; 3asBJICHHS SIBHO HEOOTPYHTOBAHMX
BUMOI' a00 iHIIMX BUMOT 0€3 MeTH MAilCHOrO 3aXMCTy CBOIX MpaB; 3MiHA MiJACYIHOCTI ILIIXOM
LITYYHOTO CTBOpPEHHsI (PaKTOpPiB, SKi CTOCYHOThCS Cy0’€KTHOrO CKJIaAy Y4YacHHKIB cropy ado
xapaktepy Bumor [5, 27]. KoxeH 3 11X 3710BXKUBaHb MOKE OYTH MPEAMETOM OKPEMOI'0 T10CIiIHKEHHS.

OTxe, Ha MPAKTHUIli BUHUKAE YMMAJO CUTYallii, y SKUX 3aiHTepecoBaHi 0coOM HaMaratoTbesi OyIb-
AKMMHU 3ac00aMu BUIPaTH CHpaBy, Y 3B 53Ky 3 UMM JOCUTb 4YacTO BUKOPUCTOBYIOTb 3a0OPOHEHi 3
MOpAaJIbHOI, ajie He 3 IOPUINYHOT TOUYKHK 30pY 3aco0u. 3 FOPUAUYHOT TOUKH 30y, JOKH iHIIE He Oyne
BCTaHOBJIEHO 3aKOHOM, BOHM BUKOPHUCTOBYIOTb JIMILIE HaJaHi iM 3aKOHOM MOJIMBOCTI, IO i BUKJIMKA€E
HeaOusKi AUCKycii HayKOBIIB HIOAO0 MPaBOBOI MPUPOAM TaKOi MOBediHKM (mpaBoBoi 4 Hi). Kpim
3aKOHOJABUOr0 3aKPiMJIeHHsS K CaMOi TEPMiHOJOTIT — «3MOBKHMBaHHS LUBIIbBHUMU NPOLIECYAIbHUMU
npaBaMH», TaK 1 BHOKPEMJICHHs TIepelliky TaKuX 3JIOBKHMBaHb Ta iX XapakTepUCTUKH, s
rorepeKeHHsT He0OPOCOBICHOT TIOBEIiHKM CTOpiH Ta iHIIWX OcCi0, sKi OepyTh y4acTh y CIpaBi,
HEOOXiIHUM € TaKOoXX BIOCKOHA&JICHHs LMBIJIBHOTO MPOLIECYaJIbHOTO 3aKOHOJABCTBA LION0 CHUCTEMH
Mip BiJMOBIIAIbHOCTI 32 CKOEHHS TaKMX «3JIOBKHMBaHbY. [1epCreKTHBHUM HAMPsIMKOM JOCIiIKEHb 3
npoOJeMy 3J0BXKHMBaHHS TMPOLECYATbHUMU TpaBaMH y KOHTEKCTI TJIIyMayeHHSI 3MIiCTy MPHHLUITY
JUCTIO3UTUBHOCTI € MHUTaHHA MPO JAOLUIBHICTh 3aKpIiIUIeHHs BUHSATKIB i3 KJIACUYHOTO PO3YMiHHSA
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NPUHLMITY IUCIO3UTUBHOCTI, 32 SIKUM Ha CyJl NMOKJIaNAeThCsl 000B’ 130K BUPILIYBaTH JIMLIE Ti MUTAHHS,
MpO BUPIIIEHHS SIKUX KWOTrO MpPOCITh CTOPOHM Yy crpaBi (YYaCHWKM CIIpHUX TPaBOBiAHOCUH), Ta
3aKOHOJIaBU€ 3aKpilUIEHHsS BUMAJKiB MOXJIMBOIO BUXOJY CYJAYy 32 MEXi 3asBJICHUX MO30BHUX BUMOT,
SIKILIO 1€ HEOOXiAHO Jj1s MMOBHOrO 3aXMCTy IpaB, CBOOOA Ta IHTEPECiB CTOPiH 4M TpeTix 0cid, mpo
3aXMCT SIKUX BOHU MPOCHTh.
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V]IK 347.763

MICHE AOMOMIKHUX JOTI'OBOPIB IPU ITEPEBE3EHHSIX BAHTAXIB
B CUCTEMI 10I'OBOPIB

Hereca K.I'., acnipanT
3anopisekuti HayioHaneHUil YHigepcumem

Tema cTarTi NpUCBsYEHA AaKTyaJlbHUM MHTAHHAM, IOB’S3aHAM 3 JOCHIDKEHHSM TPYNH JIOTNOMDKHUX
TPAHCIMOPTHUX JIOTOBOPIB, BCTAHOBJICHHS IX MPABOBOI MPUPO/IU, CYTHOCTI Ta MICIs B CUCTEMI TPAHCIIOPTHUX
JIOTOBOPIB Ta JOTOBOPIB 3a 3aKOHOMABCTBOM YKpaiHu. To % € HeoOXIHHUM PO3YMIiHHS TBOX PIiBHIB JIaHOTO
JOCITI/KCHHS! — BHU3HAYEHHS POJIi  JOMNOMDKHOTO TPAHCIIOPTHOrO JOrOBOPY (CaMOCTIMHOCTI  4u
MIMOPSIKYBAHHS 110 BiJJHOIICHHIO JI0 OCHOBHOTO JIOTOBOPY NEPEBE3EHHs) Ta BCTAHOBIECHHS HOTO TMPaBOBOi
npupoau (K BHAY JIOTOBOPY B MeXax ICHYIOUMX THUMIB J0roBopiB). lle Mae cnpusTu MOKpameHHIO
MEXaHi3My MPaBOBOr0 PEryJIIOBaHHS BiJHOCHH 3 [IEPEBE3ECHHS BAaHTAXIB.
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eKCneOupysaHHsl, Op2aHi3ayis nepeseseHo.

Hereca K.I. MECTO BCIIOMOI'ATEJIbHBIX JOI'OBOPOB IIPHU IIEPEBO3KAX I'PY30B B
CUCTEME JIOI'OBOPOB / 3anopoxxckuii HallmoHaIbHBIN YHUBEPCUTET, Y KpanHa

Tema craThy MOCBSIIEHA aKTYaJbHBIM BOIPOCAM, CBS3aHHBIM C MCCIIEAOBAHUEM I'PYNIBI BCHOMOTATeIbHBIX
TPAHCIIOPTHBIX JIOTOBOPOB, YCTAHOBIICHHE WX TPABOBOIl TNpPHUPOMBI, CYIIHOCTH W MeCTa B CHCTEME
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