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CYTHICTb KATET'OPII «TAT'AP TOKA3YBAHHSI» B KPUMIHAJIBHOMY
MPOBAJIKEHHI YKPATHA

VY crarTi DOCHiIKYeThCS OAHA 13 HAWOUIBII JTUCKYCIHHUX KaTeropii KpPUMiHAJIBHOTO
pOLIeCYalbHOTO IIPaBa — «TArap JOKa3yBaHHS». Ii BUBYEHHIO Y BITUM3HSAHIN HayKoBiii
JiTeparypi /0 HHHI TPUCBIYYBAJIOCS JOCHUTh M0 yBaru, © JOCHTh 4YacTO BOHA
OTOTOXKHIOBAJIACSI 13 TOHATTSAM «OOOB’SI30K JIOKa3yBaHHS». ABTOPOM 3allpONIOHOBaHA W
apryMEHTOBaHa HEOOXIAHICTh PO3YMIHHS «TsSraps OKa3yBaHHSA» SIK KaTeropii caMocCTiiHO,
PO3IMIISIHYTI XapaKTepHI O0COOJUBOCTI, [0 TAaI0Th MOXKIIUBICTH ii BiAMEXKYBaHHS BijJ «00OB’S3KY
JIOKa3yBaHHs». BHCIOBIEHAa MO3MLIS MO0 MOPSAKY PO3MOAUICHHS TAraps JOKa3yBaHHS B
Cy4acHOMY KpPHUMIHAJIBHOMY IPOBA/PKEHHI Ta BHUMAIKA MOXIMBOTO HOTO TepeMillleHHS Ha
IHIINX Cy0’€KTIB.
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AKTyaIbHicTh cTaTTi. PO3BUTOK HayKH BITYM3HSAHOTO KPUMIHAIBHOTO MPOLECY CIIOHYKAE
JI0 HEOOXITHOCTI JOCIIKEHHS Ta MEeperyisiay TPAAULiHHUX HAYKOBHX MOTJISAIB MO0 OKPEMHUX
0COOJIMBOCTEM  KpHUMIHAJIBHO-IIPOLECYaIbHOTO  JoKa3yBaHHS. OcoOmuBOi  aKTyalbHOCTI
BUPIMICHHS IOTO NMUTAaHHS HAOYNO y 3B’s3Ky 3 HaOpanHsM unHHOCTI HOBUM KIIK Ykpainm, B
SKOMY 3allpOIIOHOBAHO PO3IIMPEHHS 3MarajlbHUX 3acajl KpPUMIHAJIBHOIO IPOBAIXKEHHS.
JlocmiKeHHsT K pO3yMiHHSI CYTHOCTI TsSraps JOKa3yBaHHS, € BH3HAYAJILHUM JUISl HAJEKHOTO
3aCTOCYBaHHS 3MarajipHOI MpOLEAYpH Ta ii rapaHtiii B KpUMiHaIbHOMY MpoBa/keHHI. Came
UMK 00CTaBMHAMH ITOSICHIOETLCS HEOOXIMHICTh HAIIMCAHHSA i€l ¢TaTTI, i1 JIOriKa Ta 3MICT.

@opmy.II0BaHHS 1ijel cTaTTi (MOCTAaHOBKA 3aBJaHHSA). MeTor po0OTH € BU3HAUCHHS
CYTHOCTI KaTeropii «Tsrap JIOKa3yBaHHS» Ta OOIPYHTYBaHHsS HEOOXIAHOCTI ii BBEJACHHS B
HAYKOBHI Ta MpaBO3acTOCOBHUI 0OIr.

Buxnanenns ocHoBHOro marepiany. Binnosinno fo ct. 92 KITK 060B’ 30K 10Ka3yBaHHS
obcraBuH, nepeadayenux ct. 91 KIIK (To6To oOcTaBuH, sIKi BXOJATH 0 3arajlbHOTO MPEAMETY
JIOKa3yBaHHS), MOKJIAAa€ThCS HA CIJIITYOT0, MPOoKypopa Ta, B ycraHoBieHux KIIK Bunankax, — Ha
norepmnizgoro. OOOB’A30K JI0OKa3yBaHHS HaJIeKHOCTI Ta JOMYCTMMOCTI JOKa3iB, JaHUX UIOJ0
po3Mipy TIpolleCyalbHUX BUTpaT Ta OOCTaBUH, SKI XapaKTepU3ylOTh OOBHHYBA4YE€HOTO,
MOKJIQJIA€THCS HA CTOPOHY, 11O IX MOJIAE.

Ha nam nmornsin, B mponUTOBaHii CTATTi, HE3BaXKalOUM HaA 11 Ha3BY, perjiaMeHTOBaHI1 JBI
CaMOCTIHHI KaTeropii KpMMIHAIBHOTO MPOLECYyaIbHOIO MpaBa: 000B 30K JJOKa3yBaHHS Ta TArap
JIOKa3yBaHHS.

ITin 0606’a3xk0m Ooxazysannsa HEOOXITHO PO3YMITH IOPUIUYHUI OOOB’SI30K IEBHUX
Cy0’€KTIB KpHUMIHAJIBHOIO IMPOBa/KEHHS. B 3aranbHiil Teopii mpaBa IOpUAMYHUI OOOB’SI30K
BU3HAYAEThCS SK BHJ 1 Mipa HaJeXHOI MOBEIIHKHM, sIKa BCTaHOBIEHa 3akoHoM [l, c. 345].
OCHOBHOIO O3HAKOI IOPUIUIHOTO OOOB’SI3KY € HEOOXIIHICTh HECTH BIJMOBIIATBHICTH 3a HOTO
HEBUKOHaHHS. B KpuMiHaJIBbHOMY MpoIleci Taka BiIMOBINANbHICTh 32 HEBUKOHAHHS OOOB’S3KY
JIOKa3yBaHHS Moke OyTH, 30Kpema, TUCHUIUIIHAPHOIO (HAINpHKiIal, AoraHa ado 3BUIBHEHHS 3
poOOTH 3a HEBHKOHAHHS YU HEHaJe)KHE BHKOHAHHS CBOiX MpodeciiiHux o000B’s3KiB) abo
IpoLeCcyaqbHOIO (HalpHKiIaA, BIJCTOPOHEHHS CJIIAYOrO BiJA TPOBEAEHHA JOCYAOBOTO
pO3cIiIyBaHHA KEPIBHUKOM OpraHy J0CYIAOBOTO PO3CIiyBaHHs 3a iHIIIaTHBOIO MPOKypopa abo
3 BJIACHOI 1HILIaTHBH, CKAaCyBaHHS MPOKYPOPOM, SIKUM 3IIHCHIOE MpoliecyalibHe KEepIBHUIITBO,
a0o CIIUUM CYJJICI0 YU CYZ0OM PILLIEHHS CIIAYOro TOIIO). Byb-sKoMy I0pHINYHOMY 00O0B’S3KY
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KOPECIIOH/TIYE MPAaBO BUMAaraTu WOro BUKOHaHHs. KpuMiHabHUI TIpoliecyalbHUIN 3aKOH HAIJIsIE
Cy0’€KTIB IIPOIECY JOCUTh IMIMPOKUM KOJIOM TaKHX MpaB (30KpeMa, MPaBo 3asBISATH KIOMOTAHHS,
pOOUTH 3a5BU, IOJJABATH CKapTH, 3asBJISATH BIABOIYU TOMIO).

BBaxxaemo, mo monoxenss 4.1 cr. 92 KIIK, sika B imnepatuBHiid ¢popmi nepeadadgae Koo
cy0’€ekTiB 000B’ 3Ky JIOKa3yBaHHS 3a3HAUYCHUX B 3aKOH1 00CTaBHH, PErIaMEHTYe came 000B’ 30K
JIOKa3yBaHHS SIK PI3HOBHU]I IOPUIUIHOTO 000B’SI3KY.

Illo & cToCyeThCs mszaps OOKA3y6aHHAY, TO Tepe] THM, SK 3alpOINOHYBATH PO3YMiHHS
HOro CyTHOCTiI Ta OCOOJMBOCTI HOPMAaTHBHOTO PETJIAMEHTYBAHHS, BapTO 3ayBaXKUTH, IO JaHA
KaTeropis JOCHIKyBajacs Ie JIOPEBOJIIOIIHHUMHU TporecyaitictamMu (auB., 30kpema: [3]. B
pPaasTHCHKUI 9ac MOKJIMBICTh W HEOOXIIHICTh 11 ICHYBaHHSI, SIK TPABUIIO, BIAKUIAIACS, OCKIITBKA
e TMOHATTS MO CYTI OTOTOXHIOBAJOCA 3 IOPHUAUYHUM OOOB’A3KOM BCEOIYHOrO, TMOBHOTO 1
00’€KTUBHOTO JOCIIIKEHHs BCiX oOcTaBuH cripaBu. CripoOu BHIUIEHHS I JTOCHIIKEHHS IbOTO
IOHATTS Ha TOW 4yac (IuB., 30Kpema: [5, c. 242; 6]) migmaBanucs KpUTHUIN (IUB., HAPUKIAL: [7,
c. 122-127; 16, c. 507, 508; 8, c. 50]).

Ha nymMKy pansHChKHX BYEHHX, TATap AOKA3yBaHHS € PE3yJIbTaTOM CIiAyBaHHS JOTMaMm i
NPaKTUIl KPUMIHAJIBHOTO Tpolecy Oyp)Kya3HHMX KpaiH Ta XapaKTepPHHUM IPOSBOM iX KJIACOBOI
CYTHOCTi, a TaKOXX HACHIJKOM peakKIiiiHOi CyTHOCTI KynbTy ocoOu B ramy3i mpaBa. Bin
XapakTepHUH Ui TpolLecy OOBHHYBAIBHOTO THUILY, Ji€ BiH PO3MOJUIAETHCS MK CTOPOHAMH,
PUYOMY HE MOJaHHS CTOPOHOIO JI0Ka3iB A7l OOIPYHTYBAaHHS BUMOT MPU3BOAUTH IO HETaTUBHUX
HACJIIJIKIB, TOOTO JI0 HE CIIPUATIIMBOTO BUPIIICHHS cripaBu |8, ¢. 508].

Henpuiiaarta uporo siBuma (TsAraps TOKa3yBaHHS) MOKEMO 3YCTPITH W Yy BITUYM3HSIHHUX
BUJAHHAX 3 KPUMIHAJIBHOTO MPOIIECY SK B OCTaHHI POKHU (B HUX TPAAMILIHHO MOBA HIILIa JIUIIE
po 000B’S30K JTOKazyBaHHs, sikuid, BianoBigHo 10 cT. 22 KIIK VYkpainu 1960 p., nokmnanascs
Ha, TaK 3BaHMX, CyO €KTiB, SKi BEQyTh KPHUMIHAJIBHHU Mporec (OpraH i3HaHHS, CIII4Oro,
npoKypopa, cymawoo) (aus., Hanpukiaam: [10, ¢. 137; 11, c. 138; 12, c¢. 148]), Tak i B Haml 4yac
(TATap IOKa3yBaHHS 3HOBY K OTOTOXHIOETHCS 3 000B’I3KOM HOTO 37iiiCHEHHS, 1 00MABa TEPMiHU
B)KHMBAIOTHCA K CHHOHIMU) [13, ¢. 196].

Yomy x HEOOXITHUM € BUAUICHHS KaTEropii «Tsrap JT0oKa3yBaHHS» SK CAMOCTIHHOI B HayIIi
KPUMIHAIBHOTO MIPOIECY Ta B UOMY ii BIIMIHHICTB BiJ] «000B’SI3KY JOKAa3yBaHHI»?

Ha nam normsia, 1ominpHICT BBEICHHS B HAYKOBUHM OOIr KaTeropii «Tsrap JOKa3yBaHHS
MOSICHIOETHCS, B MEPIY YEePTy, PO3MIMPEHHIM 3MarajlbHUX 3acaj] KpUMIHATBHOTO MPOBAIKEHHS,
ak1 MarTh miciie B HoBomy KIIK Vkpainu (3oxpema, Ha cTajii JOCYJOBOTO PO3CIIiTyBaHHS).
Amxe B HoBomy KIIK cTopoHi 3axMCTy HaJaHi AOCUTh HMIMPOKI MOBHOBAKEHHS IOJIO 3aXHCTY
CBOIX I1HTEpECiB B KpUMIHAJIbHOMY HIPOBA/PKEHHI (1 HE TIIbKM LUISIXOM HiJJaHHA CYMHIBY
BUCYHYTOI MiJO3pU 4YM OOBHHYBAUY€HHS, a W IIISIXOM CaMOCTiHHOTO (hOpMyBaHHS JTOKa30BOl
OCHOBH BJIaCHOT ITPaBOBOI MO3HUIIIT Ta i1 aKTUBHE BiJICTOIOBaHH:). KpiM TOTO, /10 I[HOTO CIIOHYKAE
I 3aKOHOJaBuUe pErJIAMEHTYBaHHS pO3MOAUTY O0OB’sI3Ky (HEOOXiIHOCTI) /JOKa3yBaHHSA MiX
cy0’exktamu pizHux ctopiH (4. 2 ct. 92 KIIK). OgHak, OCKUIbKH Taka HEOOXIIHICTh HE 3aBXKIU
(abo 6inpII MpaBUJIBHINIE HE IIOAO BCIX CYO’ €KTIB JOKa3yBaHHs) IapaHTYeThCS MEBHUM BUIOM
BIJIMOBIIAJILHOCTI, TO, BBAKAEMO, 110 MOTPIOHO TOBOPUTU CaMe MPO Tirap JIOKa3yBaHHs, a HE
po oro 060B’sI30K.

B migTBepmkeHHsS BUCIOBJICHMX BHINE MIPKYBaHb MI0JI0 OOYMOBJICHOCTI JOCHIIKEHHS
TATaps JOKAa3yBaHHS BKa3aHUMHU 3aKOHOJABYMMH HOBEJIAaMH, MOXHa HaBecTH i BuciiB JI.E€.
BnangimipoBa: «rsarap mgoka3yBaHHS ... Tependadae BiAMIIEHHS BiIaad OOBUHYBAJIBHOI BIJ
cynoBoi. Ock YoMy Ipo Tsrap J0Ka3yBaHHS sIK PO 0COOIUBUIT 000B 30K HE MOXKEe OYTH MOBH B
ciigaomy mporeci» [3, c. 149].

1 Tarap pokasyBaHHA — (naT. onus probandi), B npouecyanbHomy npasi npasuna, ki perynooTs 060B’A3KM yUaCHUKIB
CYZLOYMHCTBA W00 [OKa3yBaHHA 06CTaBUH, ICTOTHUX A1 CNPaBWU, | HACAIAKM HeA0Ka3aHOCTi X 06CTaBuH. TArap AOKa3yBaHHA
BMPAXKa€e NPMHLMN 3MarasbHOCTI KPUMIHANBHOTO i LMBINBHOMO NpoLecy, 06yMOBIIIOE aKTUBHY posb cyay. Aus.: [2].
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B ropuauysiit giTeparypi BjKe BUCIOBIIOBANIACS AyMKa, IO IOPUANIHHA 000B’SI30K 1 TATAp
JOKa3yBaHHS — II€ Pi3HI MpaBOBi sABUINA. Y I[LOMY 3B’SI3KY IIKABUMH € TO3UIlil BHCIOBIICHI
JIOCJTIIHUKAMH 1IbOTO MUTAHHS B IUBLIbHOMY Tiporieci. Tak, Ha nymky O.B. baynina, y 3B’s13Ky 3
BIJICYTHICTIO y TSATapsi IOKa3yBaHHS OCHOBHOI O3HAaKU Oy/b-SKOTO OPUIAMYHOTO OOOB’S3KY (a
came: BIANMOBIJATBHOCTI 3a HOro HEBUKOHAHHSA, — yTO4YHeHHs B.B.), miikom mnpaBomipHO
PO3MIIAIATH HOTO SIK 0COOJIMBE MPABOBE SBUIIIE, SIKE HE BOUCYETHCS B TPATULIINHY Kiacu]ikalliro
Ha mpaBa i 000B’s13Ku cTOpiH [ 14, c. 94].

Maiike aHaioriuHa aymka Oylia BUCIIOBJICHA W OJHUM i3 He0araTb0X NPUXIIBHUKIB
MO3UIIII 100 HEOOXIAHOCTI BHAUICHHS KaTeropii «TsArap IOKa3yBaHHS» B PaASTHCHKOMY
KpuMiHanpHOMY Tiporieci M.M. TlonsHChkUM (X04Ya, MOTPIOHO Tam’ATaTH, MO, y 3B’A3KYy i3
BIJICYTHICTIO pPEaJbHOI 3MarajbHOCTI PAASHCHKOTO KPUMIHAJIBLHOTO MPOLECY, IOCIHIIKECHHS
[IbOTO TMOHATTS Ha TOH yac Oyno Oe3mpeaMETHHM 1 MayonepcnekTuBHUM). Ha ¥oro morssn,
MOHSTTS O00O0B’SA30K Ta TATap JOKa3yBaHHS HE OJHO3HAYHI: MOKJIAJaHHS HA CTOPOHY B Ipolieci
TATaps JOKa3yBaHHS O3HAYa€ JIMIIE, IO SKIIO CTOPOHA HE 3MOXKE JOKa3aTH CBOTO TBEPKCHHS
HI0JI0 AKOiCh 0OCTaBMHM, TO BOHA HECE HACIIJKU TOTO, 1[0 BOHO 3AJMIIAETHCS HEIOKa3aHUM, 1
TITBKH, OOOB’SI30K JIOKA3yBaHHS O3HAYA€, IO WOMY IPOTHUCTABIAETHCS MPABO NMPUMYCY HOTO
BHKOHAaHHS [6, c. 142].

BinmMiHHICTh B MOHSTTSX «00O0B’SI3KY JTOKA3yBaHHS» 1 «TATaps JOKa3yBaHHs» BOadanu i
aBTopu «Teopii AOKa3iB B paJAsTHCbKOMY KpUMiHAJILHOMY Tporieci». BoHH, 30kpema, BKa3zyBaju:
«Tarap nokasyBaHHsa (OyKBaJbHO, TSKKa HOINA, T'Py3) HE € PIBHO3HAYHUM IOPHUAUYHOMY
00OB’SI3Ky... B PAaASTHCHKOMY KPHUMIHAIBHOMY TIpOLIECi Tsraps TOKa3yBaHHS B JKOJHOMY
BKa3aHOMY 3HA4YEHHI HE ICHYE... AKIIO IPUWHATU MOHSITTA TATap JOKa3yBaHHs, HOTO MPUNHIILIOCH
OM MOIIMPUTH i Ha 0OBHHYBAYCHOTO, HA SIKOTO O Ta/IaB PU3HUK, IO KOJIM BiH HE Oy/ie JI0Ka3yBaTh
BUIIPaBAYBaJIbHI 0OCTaBUHH, TO CIIAYUM 1 CyJ IX HE BCTAHOBIATH» [ 14, c. 112].

TakuM YMHOM, Ha IMiJICTaBl BHKJIAJICHOTO, BBAKAEMO, 1110 IOPUAMYHUN OOOB’SI30K 1 TsTap
JIOKa3yBaHHS € CaMOCTIMHMUMH MPABOBUMHU SIBUIIAMU. BiAMIHHICTH MK HUMHU B TOMY, IIIO TATap
JIOKa3yBaHHS 3a0e31euyeThCsl HE 3aX0JaMU BiMOBINANBHOCTI, a B OUIBIIIN Mipi THM iHTEpPECOM,
KU MepeciilyeThCsl CTOPOHAMH B KpUMiHaJIBHOMY Tpoiieci. [HTepec, a He MpUMYyC € pyLIiiHO0
CWIOIO TIpW peamizarii Tsaraps JoKasyBaHHS. JlyMaeTncs, 0 caMe B I[bOMY CMUCII YHHHUN
3aKOH mepeadayae, 1m0 000B’S30K JOKAa3yBaHHS HAJIEKHOCTI Ta JAOMYCTHUMOCTI JTOKa3iB, JaHUX
I0JI0 PO3MIPY MPOIECYAIbHUX BUTPAT Ta OOCTAaBHH, SIKI XapaKTepU3yIOTh OOBHHYBAu€HOTO,
MOKJIQJIA€ThCSI HA CTOPOHY, 110 iX mogae (4.2 cr. 92 KIIK). Kpim Toro, came B 1ibOMy CMHUCII
TATap JI0Ka3yBaHHs OOBUHYBAu€HHS 1 BIJKUJAHHS JOBOAIB, IO HABOISATHCS HA 3aXUCT
i7103pIOBAHOTO YW OOBUHYBAUEHOTO, JIEXHUTh Ha cTOpoHi o0BUHYBadeHHA (4.2 cT. 17 KIIK). ¥
3B’SI3KY 3 1M, CTa€ 3pO3YMUINM TBEPIDKEHHS MPO Te, 110 000B’SI30K JOKAa3yBaHHS BUHYBATOCTI
oco0u, SIKUM JIeKUTh HAa CTOPOHI OOBHHYBadeHHs, HE € 0e3yMOBHMM. B THX BuUmagkax, KOJIU
OOBHMHYBa4Y€HHsSI HE MHIATBEP/DKYETHCS OOCTaBMHAMM KpPHUMIHAJIBHOTO IMPOBAKEHHS, Cy0’ €KTH
CTOPOHM OOBHMHYBAa4E€HHS MOXXYThb BiJl HbOTO BiAMOBUTHCA. OTXKe, SKIIO PO3IIIAIaTH MOXKIUBI
HACJIIJIKW HEBUKOHAHHS IOPUIUYHOTO OOOB’SI3KYy HE 3 MO3ULII 3aCTOCYBaHHS MEBHOIO BHUIY
IOPUJIMYHOI BIJIMOBIANBHOCTI, @ 3 TOYKU 30py MOJKJIMBOTO HE33aJJOBOJIEHHS IHTEPECIB MEBHHUX
cy0’€eKTiB, TO MOBa IMOBHHHA UTH HE PO 000B’SI30K J0KAa3yBaHHS, a PO TArap HOTo 31HCHEHHS.

Takox XOTioch OM BUCIOBHUTH i€ OJHY JIyMKY, SIKa BIIMBA€ Ha PO3YMIHHS CYTHOCTI
TATaps TOKa3yBaHHS B KPUMiHAJIHHOMY IIPOBADKCHHI i Ha BU3HAYCHHS Horo moHATTs. [[s Toro,
mo6 y OfHi€l CTOpOHM (HANpPUKIAZ CTOPOHH OOBHMHYBAU€HHs) Oyila MOXIIUBICTH BIIKHHYTH
JOBOJIM 1HIIOI (CTOPOHM 3aXHCTy), OCTaHHS MOBMHHAa HE NPOCTO 3alepedyyBaTd, He
MOTOJ/DKYBAaTUCh YM CYMHIBaTHCh, @ YMMOCh OOIPYHTOBYBAaTH CBO€ TBEp/UKEHHS (TOOTO BOHO
MOBUHHO OYTH MO3UTUBHMM). [HIIMMH cloBamH, SKIIO CYO’€KTH CTOPOHH 3aXUCTy 3aliMaroTh
NaCUBHY IMO3MIIiI0, SKa MOJIATAa€ TIIbKKA Y BUCJIOBJICHHI 3allepeueHb, HE3roIM Y CYMHIBIB 100
MaTepiaiiB, MPEACTABICHUX CTOPOHOK OOBHHYBA4YCHHS a00 IIOJ0 HEAOJIKIB y MpolecyalbHIN
¢dopmi iX OTpUMaHHS, TO B TAKOMY pa3i 0OBHHYBau€HHIO HEMa YOTO BiJIKMJATH, CIIPOCTOBYBATH,
OKpIM LHX 3amepedyeHb 4M CcyMHiBIB. CTOpoHa OOBHMHYBau€HHS B TaKOMY pa3l INpeAcCTaBisie
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JIOTaTKOBI JTOBOJM, JTOKAa3W Ha IiJITBEPHKEHHS BIAMOBIIHOCTI MPOIECYalbHOI [ii 3aKOoHY abo
BiJIMOBIAHOCTI AIMCHOCTI TUX BIiIOMOCTEH, SIKi OTpUMaHi B TIpoIieci i€l fii.

Heo0xigHO Harosocutu 1e i Ha TOMY, IO TBEPIKEHHs, SKEe MOBHHHO OyTH JOKa3aHO
NOBUHHO OyTH HE MPOCTO TO3UTUBHUM, a i 00’€KTHBHO nocshkHMM. Lle o3Hadae, 1m0 BOHO
MOBUHHO OYTH LIJIKOM BHU3HAYEHHUM SK B 4Yaci, Tak 1 B IPOCTOPi, i MOKJIMBO BCTAHOBJICHUM YU
MiATBEPKCHAM 3 BUKOPUCTAaHHSIM HAsIBHUX 3aC001B 1 CITOCO0IB JOKa3yBaHHS y IEBHOT CTOPOHHU.

Ha mizncraBi BUKIIaIeHOTO, BBAXKAEMO, 1110 ms2ap 00KA3Y8AHHSA 8 KPUMIHATbHOMY Npoyeci —
[Ie TpaBOBE SBHINE, CYTHICTb SKOTO TMoJsArae B OOYMOBJICHIH I1HTEpeCOM MpolecyalbHil
HEOOXITHOCTI TMEBHOro Cy0’€KTa JOKa3yBaHHS BIJICTOSTH CBOKO IPABOBY MO3UIIIO, MIISTXOM
BUMHEHHS [Iiii, cpsMOBaHUX Ha (OPMYBaHHS JOKAa30BOI OCHOBH Ta Ha ii OOTpyHTYBaHHS
HNO3UTUBHUMM Ta 00’ €KTUBHO JOCSHKHUMH TBEPIKEHHAMHU.

Ha ocHoBi aHaii3y MOJIOKEHb 3arajibHOi Teopil HpOoIeCyaabHOro MpaBa Ta IUBLIbHOL
MpolecyalbHOT HAYKH, B SKIM MOHATTIO TATAps AOKa3yBaHHS MPHUIUTUIIOCA OUIbIIE yBard (IuB.,
30kpema: [15, c. 273; 14, c. 104], MoxHa 3amnporoHyBaTH W OIIBII MPOCTINIE PO3YMIHHS
CYTHOCTI TAraps A0Ka3yBaHHs, a caMe — K CYKYITHOCTI IIPaBUJI PO3NOJUIEHHS MK y4aCHUKaMU
npoiiecy ix 3000B’s3aHb OOIPYHTYBATH HASBHICTh TUX M IHIIUX OOCTaBUH.

Taxkumu npaBuUIaMy PO3MOJAUIEHHS Y BITYN3HAHOMY KPUMIHAJIIBHOMY IPOLIEC] € HACTYIIHI:

1. OcHOBHE (3arajbHE) MPABHIO IPYHTYETHCS HA TOJIOKEHHI JIOTIKU 010 Tiepediry Oy ib-
SKOTO cropy. Moro 3mMicT B TOMY, IO «TOif, XTO Bi/ICTOIO€ TIEBHE CY/)KEHHS, IOBUHEH HABOIUTH
fioro migcraBmy. [IpuMiHMO 10 JOKa3yBaHHs, 1€ 03HAYAE, IO TOM, XTO BUCYBAE TOW UM 1HIIUH
JIOKa30BUH TE€3HC, MOBUHEH HOro A0BECTH. TakuM UMHOM, B JIOTIL iJl 0O0B’SI3KOM J1I0Ka3yBaHHs
PO3YMI€EThCS HE IOPUANIHUN 000B’SI30K B 3arajIbHOTEOPETUYHOMY PO3YMiHHI IIBOTO TEPMIHY (K
Mipa HaJIe)KHO1, He0OX1THOT OBEAIHKH), a TATap HOTO 3/IHCHEHHS.

[TinTBEpIKEHHSM IIi€i JYMKH € i BUCHHS aHTJIIHCHKOTO BUueHOro becra, skuii BBaxkaB, 1110
Oyab-SKUi CHIp B KIHIEBOMY PaxyHKY 3BOJUTHCS J10 TOTO, LII0 OJJHA CTOPOHA CTBEP/XKYE IOCh, a
iHIIa 3amepedyye abo, MO KpaifHii Mipi, He BU3HAE. 3po3yMmilo, MO0 TaMm, A€ HEMa IiJCTaB
BBa)KATH, 110 TBEP/KEHHS OAHIET CTOPOHM € OiIbII WMOBIPHUMHM, HIXK 3allepeyeHHs 1HIIOI, 1 JIe
3aco0u JOKa3yBaHHS € OJIHAKOBO JOCTYITHI JJISl THX, XTO CIIOPUTH, TaM CTOPOHA, SIKa CTBEPIIKYE,
1 TOBMHHA JIOKa3aTH CBOI TBEp/KEHHS (TOOTO camMe Ha HiM JIEXKHUTh TATAp JOKa3yBaHHS).
CropoHa, sKa 3amepedye, He TOBUHHA HAaBOJIWTH HISKUX JOKa3iB MPOTHBHOTO, TIOKH CTOPOHA,
sKa CTBEP/KYE, HE HAaJacTh OLTbII a00 MEHII MEepeKOHJIMBUX JI0Ka3iB B MiATBEP/UKEHHS CBOiX
NOJIOKEHDb (IUTYeThes 3a [3, ¢. 149]. Came BuUXOAsUM 13 TAKOTO PO3YMIHHS TArap J0Ka3yBaHHS
0OBHMHYBaYEHHs JIEXHUTh HAa OOBHHYBauy (TOOTO, HA TOMY XTO CTBEepXKYye 1ie). Came BiH NOBUHEH
JI0Ka3aTH BCl HOTO ICTOTHI MMYHKTH, 100 HE 3aJHIIAIocs pO3yMHUX CYMHIBIB II0JI0 BUHYBATOCTI
0c0o0M y BUMHEHH]1 KPUMIHAJIBHOTO MTPABONOPYIICHHS.

[IpaBoMipHICTh MpaBuia MO0 JO0Ka3yBaHHS OOBHHYBAU€HHs, KpIM 3a3HAYEHOrO BHIIE
Hayasa JIOT1KHU, MOSACHIOETbCA W TUM, IO y CBOIH OCHOBI BOHO MICTUThH HITyYHE HPUITYLICHHS,
CTBOpEHE U1 3aXMCTy OCOOM B KpUMIHAJIbHOMY IIPOBa/PKEHHI, a caMe Mpe3yMIil
HEBUHYBATOCTI (HEBHHYBATICTh OOBMHYBAYEHOIO IMPUIYCKAEThCA, JOKM He Oyae IoKa3aHO
poTUiIekHe). BilnoBiAHO 10 3MICTY LIbOTO MOJIOKEHHS TSArap JoKa3yBaHHS (akTiB, sIKI MalOTh
KPUMIHAJIBHO-TIPABOBE  3HAUYCHHs, IOKJIAJA€ThC Ha  CYO’€KTIB  MpOLECy  CTOPOHHU
OOBHMHYBa4Y€HHs. YCl CYMHIBH 11010 JIOBEIEHOCTI BUHU OCOOM TJIyMauaTbCs Ha KOPUCTh TaKol
ocodbu (ct. 17 KIIK). Ilpe3ymmniis HEBUHYBAaTOCTI B TaKOMY BHIIQJIKy 3aXMILIA€ CTOPOHY, sIKa
00’€KTUBHO 3HAaXOAWTHCS B CJIAOIIOMY CTaHOBHIINI, rapaHTye MyOJIYHY 3MarajbHy pPiBHICTh
cTopid. Bona abo B3arai 3BiIbHIOE cIalIly CTOPOHY BiJ HEOOXiIHOCTI TOKa3yBaHHS BaXKJIMBOT
st Hei oOcTaBWHM, a00 pOOWTH 1€ 3aBlaHHS OUIBII JOCSIKHUM, SIKE TOJSTaE B TOMY, 1100
BUKJIMKATH CYMHIBU B MPaBOBIN MO3MILII{ MPOTHIICKHOI CTOPOHU I110JI0 BUHYBATOCTI.

Ha mincraBi aHamizy YMHHOTO KPHUMIHAJIBHOTO TMPOIECYaTbHOTO 3aKOHOJABCTBA Ta
NPaKTUKU HOro 3aCTOCYBAaHHS MOKHA HAaBECTH M 1HII NMPHUKIAIH, K1 MiITBEP/PKYIOTh 3arajibHe
nmpaBuiIo. 30KpeMa: TArap JOKa3yBaHHS MPABOMIPHOCTI 3asBJICHOTO KJIOMOTAHHS (BUXOIAYHU 13
npe3yMIiii #1oro HeOOIPYHTOBAHOCTI), MOKJIAIa€ThCS HA CTOPOHY, sKa ioro 3asBuia (ct. 184,
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4.3 cr. 234 KIIK); Tarap moka3yBaHHS HaJIeKHOCTI Ta JOMYCTUMOCTI JOKa3iB (BUXOIIYH 3
Mpe3yMITIii X HEJOMYCTHMOCTI), JaHUX IIOAO PO3MIpY MpPOIECyaTbHUX BHUTPAT (BUXOISYH 3
Mpe3yMIIIii iX MiHIMaJIbHOCTI @00 BIACYTHOCTI), TOKJIQa€ThCsl HA CTOPOHY, IO iX mojaae (4.2 CT.
92 KIIK); Ttarap pmoka3yBaHHA OOCTaBHH, $Ki BHKIIOYAIOTh y4acTb y KpPUMiHAJIbHOMY
MPOBA/KECHHI Cy1i (BUXOASYM 3 TIPE3YMIIT BIICYTHOCTI MIJCTaB JJIS I[bOTO) IMOKJIAIA€ThCS Ha
cy0’€exTiB, sKi 3asBwH Bigsia (4.5 ct. 80 KIIK) ta iH.

2. Tsarap poka3yBaHHs, I1HKOJHM, MOXE TIepeMilaTUCad W Ha IHIIUX CYyO’€KTIB
KPUMIHAJIBHOTO TNPOBA/PKEHHS, B TOMY YHCIi ¥ Ha CTOPOHY 3axuCTy (a iHOAI ¥ HaBiTh Ha
Cy0’€KTIB KpHMIHAIBHOTO MPOBAKEHHS, SKi, SIK MH BHUIIE 3a3HAYWIM, HE € CyO’eKTaMu
JIOKa3yBaHHS, a € TAKMUMH, SIKi COPUSIOTH Horo 3aiiicHenH!0). [lepeMilieHHs Tarapst 1o0Ka3yBaHHs
MOXXE€ CTOCYBaTHUCS SK (hakTiB, SKIi MalOTh MaTepiaJibHO-TIpaBOBE, Tak 1 (hakTiB, M0 MarOTh
npolecyajbHe 3HAYCHHS.

2.1. Io crocyeTbcsi MOXIMBOIO TNEpEeMILICHHS TAraps JOKa3yBaHHS MaTepialbHO-
npaBoBUX (PaKTiB, TO BOHO Yy BITUM3HSHIN HAayKOBIiH JiTepaTypi Maike He JOCTIKyBanocs. Sk
MIPaBUJIO, BUCIIOBJIIOBABCS, HA HAIl MOIJIAM, AOCUTh CHPOIICHUN MiAXiJ LIOJ0 HEMOMJIUBOCTI
TAKOTO TEpPEeMIleHHs, TOOTO BIiACYTHOCTI OyIb-SKMX PO3YMHUX BHHATKIB 3 IIOJIOKEHHS
Mpe3yMITii HEBUHYBATOCTi. BBakaeMo, MO0 TakWd MmAXig € JeH0 KOHCEPBATUBHUM
(3aKOCTEHITMM), 1 TaKUM, IO HE BIANOBITAE THUIY CYYaCHOTO BITYM3HSHOTO (IIyOJIi4HO-
3MarajgbHOIr0) KPpUMIHAIBHOTO Tiporiecy. Ha mijcTaBi aHami3y bOTO MUTAHHS B IOPEBOJIFOIIITHIX
HAyKOBHX TMpalsix 3 KPUMIHAIBHOTO mporecy (AuB., 30Kkpema: [3]), HAYKOBHX JOCIHiIKECHb
Cy4acHUX TIPOLECyalicTiB (B OCHOBHOMY B Taily3i IUBUIBHOTO TPOILECY) Ta YUHHOTO
KPUMIHAIBHOTO MPOIECYaTbHOTO 3aKOHOAABCTBA YKpaiHW 1 MPaKTUKH HOTO 3acTOCYBaHHS,
BBAXAEMO, IO MOXHA TPHUITYCTHTH HACTYIHI BUIAIKA MOXKIMBOTO TEPEMILICHHS TATaps
JIOKa3yBaHHS MaTepiallbHO-TIPABOBUX (aKTiB B KpUMIHAIBHOMY MTPOBAKEHHI:

1) xomu copmoBaHa AOKa30Ba OCHOBA TI€I0 YH 1HIIOK CTOPOHOIO Ja€ MOMJIHMBICTH JUIS
BUCYHEHHSI CHUJIBHOTO (aKTUYHOrO TMpHUMNyIIeHHsS. B Takomy pa3i Tarap [I0oKazyBaHHs
(cripocTyBaHHS LBOTO TPHUITYLICHHS) MEPEMILIYEThCSI Ha IHOTY cTOpoHy. IIpukiamom Takoro
BUIAJKy MOXKe OyTH: a) BCTAHOBICHHS 0OBHHYBaueM (haKkTy BOJIOAIHHS KPAJACHOIO PIY4I0, IO
NPU3BOJMTH JI0 MEPEKIIalaHHs TATaps JOKa3yBaHHS Ha IMiI03PIOBAHOTO, OOBUHYBAYECHOTO, KU
MOBHMHEH J0Ka3aTH MPaBOMIPHICTh TAKOT'O BOJIOJIHHS (HANpPUKIAA, 3aKOHHOTO MPHUI0aHHS ITiET
peui); 0) BCTaHOBJIEHHS OOBMHYBAaueM B KPUMIHAJIbHOMY IMPOBA/KEHHI IPO OTPYEHHS (DakTy
KYMiBJIi 0OBUHYBAaYeHHM SIY; B TAKOMY pa3i Ha OCTAHHBOTO MEPEMILAETHCS TATap JOKA3yBaHHS
MIPaBOMIPHOCTI METH HOr0 MOKYIKH; B) HAJaHHS CTOPOHOIO 3aXUCTY JI0Ka31B Ha MIATBEPIKEHHS
a1161 OOBMHYBA4Y€HOT'O 3yMOBIIIOE HEOOX1IHICTh HOTO CIIPOCTYBAHHS CTOPOHOIO OOBHHYBau€HHS.

2) KONM HaJIe)KHA JI0Ka30Ba OCHOBA SK OJHIEIO, TaK 1 IHIIOK CTOPOHOIO IIE€ HE
chopMoBaHa, OJHAK 3 IMPHUBOJY ICHYBAaHHS IMEBHUX (aKTiB Moxe OyTH BHCJIOBJIEHa IE€BHA
IOpUAMYHA TIPE3YMIILis Ha KOPUCTh OJHIEL 13 CTOpiH. B Takomy pasi, Tsrap cpocTyBaHHS L€l
Ipe3yMIILii MOKe MepeMICTUTHCS Ha MPOTUIIEKHY CTOPOHY.

Tak, 30kpema: (a) SKIIO TPE3yMIIlis W€ HAa KOPUCTh CTOPOHH, sIKa 3arepedye TeBHI
dakTu, TO 1€ € JOJATKOBOKO MiJACTAaBOIO ISl MOKIAJaHHs Tsrapsl JOKa3yBaHHS Ha TOTO, XTO
CTBEp/UKYe (HampuKial, OOBHHYBAaY CTBEpPIKYE, 110 OOBUHYBAYEHUIl BUMHUB SKECh
NPaBOMNOPYIIEHHS; OJHAK BIAMOBIAHO 110 cT.62 Koncrutymii ta cr. 17 KIIK BiH npunyckaerbes
HEBUHYBATUM, TIOKM HE JI0Ka3aHa WMOTro BHUHYBATICTh (MAeEMO CHUTyaIlil0, KOJIH HOpHUIAYHA
MPEe3yMIILis Ji€ Ha KOPHCTh OOBHHYBAY€HOTO, a II€ MIATBEpPPKYE HEOOXIAHICTh MOKIIaTaHHS
TATaps JIOKa3yBaHHsS Ha OOBWHYBada («IIATBEPKYE» TOMY, IO TATAp JOKAa3yBaHHS W Tak
MOKJIQJaBCsd HAa HBHOTO 3TiHO 3 OCHOBHMM IPABWJIOM HOTO PO3MOIUTY — «I0Ka3ye TOM, XTO
CTBEPIKYE»); (0) AKIIO K Mae MICIIE CUTYaIlisl HaBIaKH, MPE3YMIIIisl i1e Ha KOPUCTh CTOPOHH,
sKa CTBEpIKye IOCh, TO CTOPOHA, sKa 3alepedyye, MOBHHHA NpUHHATH Ha cebe Tsrap
JIOKa3yBaHHS (HAMPUKIIA, OOBUHYBAaUY CTBEP/IKYE, IO 3BAYKAIOUM HA il 0OOBUHYBAYEHOTO Ta Ha
MiJICTaBl 3BMYAfHOTO XOJy IIOJCHKUX CIpPaB, BiH BYMHUB KpUMiHaJbHE MPABOMOPYIICHHS
YMHUCHO (TOOTO Tpe3yMmmiliss YMHUCITYy, MOKH HE JOKa3aHO 3BOPOTHE, BHUCYBAETHCS TMPOTH
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00BHHYBA4Y€HOTO, a 1€ 03HAYae, 110 TATap JOKa3yBaHHS HE YMHCHOI (POPMHU BUHU MOKJIAIA€THCSI
Ha 0OBMHYBAuY€HOT0).

Take mepemilieHHs TAraps J0Ka3yBaHHS € YUCTO MPOIECyalbHUM, Hamepel] HEeB1IOMUM,
00yMOBJIGHUM XOJIOM KPHUMIHAJIBHOTO NMPOBA/PKEHHS Ta BUMHEHHSIM CTOPOHOIO BCIX PO3YMHO
MOKJIMBUX i A7 MIATBEP/HKEHHSI MEeBHOI 0OCTaBUHHM a00 BUCJIOBIEHHS SKOICh FOPUIUYHOT
npe3ymnnii. MOMEHT Takoro MepeMilleHHs B KOXXHOMY BHITQJKy BH3HAYAETHCS MPOTHIICKHOIO
CTOPOHOIO (Ha JIOCYIIOBOMY PO3CIiAyBaHHI 1€ W IHKOJW CIIIIYUM CYAJCI0 MPU PO3TIISAII HUM
MIEBHUX MMHUTaHb, a B CY/IOBOMY 3aCiJIaHHI — CY/IOM).

3) KoJu iHIIA CTOPOHA 3HAXOJUTHCS B OO0 €KTUBHO CHIIBHIIIIOMY CTAaHOBHII, Ma€ Kparii
MOYJIMBOCTI JUIsl JIOKAa3yBaHHA IEBHOTO (akTy. BuiineHHS IhOro MOXIHMBOTO BHIAAKY
nepemimieHHs Oyno 3anpornonoBano K.b. KamuaoBcekum [16, c. 40-48]. BBakaemo, 110 BiH Mae
IpaBO Ha ICHYBaHHS, OCKUIbKH 3a0e3ledye mpolecyalibHy piBHICTH CTOpiH. Tak, mpe3ymmiis
HEBUHYBATOCTI 3axXMIae OOBHHYBAUECHOIO, MOKJAJAl0uu TArap JOKa3yBaHHS Ha OOBHMHYBaua,
OCKIUJIBKM 32 CBOIMH MOXJIMBOCTSIMH CTOPOHA 33aXHCTY, SIK MPAaBHJIO, € (PAaKTHYHO CIA0IIO0 32
CTOPOHY OOBHHYBAU€HHS, SIKa MAa€ B CBOEMY PO3IOPAIKEHHI BCIO OpTraHi3alliiiHy Ta MaTtepiajibHy
Milb aepxaBu. OMHAK, CUTYallisl PaJUKAIbHO MIHSETHCS B OCOOIMBHX BHIIA/IKAaX, KOJIU CTOPOHA
3aXUCTYy OO’€KTUBHO 3HAXOAMTHCS B KpallOMy CTAaHOBHUIII B JOKa3yBaHHI, HIXX CTOpOHa
oOBHMHYBa4YeHHs. 3a 3BWYaH, 1 OyBae TOJi, KOIM OOBHHYBa4dy MPHUXOIUTHCS BIAKHIATH, TaK
3BaHMM, 3arepeuyBaibHUN (DaKT, Ha KU MOCUIIAETHCS CTOPOHA 3aXHCTY, OCOOIMBO, SIKIIO i
dakT OJHOYACHO € 1 TOJIOBHUM (PAaKTOM B KpPHUMIHAIBHOMY IIPOBaUKeHHI. Bimomo, 1o
3anepeuyBaiibHi (DAaKTH MOKHA JI0Ka3yBaTH 3 MEBHOIO JOJCH0 JOCTOBIPHOCTI JIMIIE TOJI, KOJIU
BOHHM BCTaHOBJIIOETHCSA 3a JOMOMOTOI0 MO3UTUBHUX (DaKTiB (HampuKiIad, BIAKUAAHHS (akTy
30epiraHHs HAPKOTUYHUX PEUYOBUH (3amepedyBaibHuil PakT) — PakToM 11 HE3aKOHHOI KYITIBII B
iHmoi ocobu (mo3utWBHUHK QakT)). SKmo moxiOHI MmMo3uTHBHI (PaKTH HE BCTAaHOBJEHI,
BUHYBATICTb OCOOM, sKa TOCWJIAEThCS Ha 3alepedyBajibHHUIl TroloBHHM (akT, 3a 3BHYAH,
3aJIMIIAETHCS HETOKa3aHOIO.

KpiM Toro, MOXJIMBICTh BIIKHJAHHS 3amepedyBalbHUX (PAKTIB BHCIOBIEHUX CTOPOHOIO
3aXHUCTy 3QJICKHTD 1 BiJl XapakTepy MO3UTUBHUX (DAKTiB, SKi MOBUHEH BCTAHOBUTH OOBHHYBAW.
Sk MU BHUIIE BXKE BUCIIOBIIOBAIKCH, 11€ 03HAYAE, 1110 AJIs TOTO 1100 BIAKMHYTH 3arepeyyBalbHAN
¢dakT, NMO3UTHBHI (aKTH MOBHUHHI BIJINOBIAATH YMOBI JOCSIKHOCTI, TOOTO OyTH JOCTaTHBO
BHU3HAUEHUMHU, MaTH HEOOX1AHY JIOKaTi3aIlifo B Yaci Ta mpoCcTopi.

Tak, y cnpasi ®am Xoanr npotu @paniii migo3proBaHuil OyB 3aTpUMaHUi Ha KOPJIOHI IPU
BBe3eHHI y @panuito repoiny. @PpaHIly3pke 3aKOHOJABCTBO Iiepeadadae, IO BBE3EHHS
3a00pOHEHUX TOBapIB (10 YUCIIA IKUX BIIHOCUTHCA U TepOiH) MPE3IOMYETHCS HE3aKOHHUM, SIKIIO
ocoba, sika MOro BBO3UTb, HE JIOKAXE 3BOPOTHOIO: HANpPHKIAJ, Mpe] sIBUBIIM JIOCTATHI
BUIPABAyBaJbHI JOKYMEHTH, a00 JOKa3aBIIM, IO i BYMHSAJIACA B CHUTYyallli KpaWHbBOI
HEOOXIJHOCTI, a00 Oyna HACIIJIKOM MOMMJIKH, YHUKHYTH KOi OyJl0 HEMOXJIHMBO. B crmpasi, sika
posrnsganacs He Oylo HaJaHO JKOAHOTO 3 TMOJAIOHMX BUMPABIYyBAIbHUX [OKa3iB, a
0OBHMHYBaYeHUI BIIMOBUBCS J1aBaTH OyIb-sKi MOsSCHEHHsA. €BpONEHCHKUIA Cy/1 3 MpaB JIIOJUHH,
PO3TJISIHYBIIM CIIpaBy 3a CKAapror 3asBHHKA, BH3HAB, [0 HEMa HIYOTO HEIOIYCTHMOTO B
MPUITYIICHH], 0 oco0a, fKa Yy BOJIOAIHHI Ma€ JeI0, YUM BOJIOAITH B 3arajlbHOMY MOPSIKY
3a00pOHEHO, TIOBUHHA TMOSICHUTH ILeH (akT, B NPOTHBHOMY BHIAJKy BOHa OyJe BH3HaHA
BUHYyBaTom0 [17].

[To cyrti, €BpomneiicbkkuM cynoM Oylla 3acTOCOBaHa MPE3yMIIis BUHYBATOCTi, TATrap
CIPOCTYBaHHA fAKOi JIEKUTh Ha CTOpOHI 3axucTy. [lo3uTuBHI (hakTH, SIKi TIMOTETUYHO MOTIIHU
CIPOCTYBAaTH BEpCiI0 NP0 BUIAJKOBE YHM NPAaBOMIpHE 3HAXO/KEHHS Y I1J03PIOBAHOTO
HapKOTHYHOI PEYOBUHH, 3HAXOAMUIIHMCA 1032 JOCSUKHICTIO (ppaHiy3pkoi Braau. [Ipu BigcyTHOCTI
MOSICHEHD IT1/I03PIOBAHOTO 1X MPUUNLIOCH OW HIYKAaTH Ha BETUKIN 3apyODKHIA TepuTOopii Ta y
HEeBU3HAueHI YacoBill perpocnexkTBi. Komum X MO3UTHBHI (akTH, SIKUMH MOXYTh OyTH
CIIPOCTOBaHI 3alepevyyBalibHI, € JOCSHKHHUMH — II€ JIO3BOJIAE 30€eperTd Ha CTOPOHI
0OBHWHYBaYCHHSI OCHOBHHH TSTap JOKa3yBaHHSI.
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2.2. 1lomo MOXIWUBOTO TEPEMIIICHHS TAraps JoKa3yBaHHsA (akTiB, SKI MAaloTh
npolecyaabHe 3HAUEHHS, TO 3 METOI PO3KPHUTTS HOTO OCOONHMBOCTEH, Hacammepen, JOUUIEHO
3BepHyTHCS 110 pimeHHs KoHcTutymiitHoro cyny Pociticekoi denepartii, mooxeHHs SKOTO, Ha
HaIll TIOTJISAZl, MOKe OyTH BUKOPUCTAHE I BUPIMICHHS MOCTABICHOTO MUTAHHS 1 B HANIOMY
KpUMiHAJIbHOMY MPOBaKEHHI. B HhOMY 3a3HaueHo, 10 MiJCTaBaMH JIt0OOro BUIY IOPUANYHOT
BiJIOBIAATLHOCTI, BUXOSIYU 13 3araJIbHOTO MOHSTTS CKIIAJy MPaBOMOPYIIEHHS, € BUHA, SKIIO B
caMOMY 3aKOHI MpsMO ¥ OJHO3HAUYHO HE BCTaHOBJIeHO iHme. [IpumiHumMo 10 cdepu
KPUMIHAJIBHOI BigMOBiganbHOCTI KOHCTUTYIIS 3aKpiIUIiOe MPE3yMIIiI0 HEBUHYBATOCTI, TOOTO
MoKJIafa€ O00OB’SI30K JIOKa3yBaHHS BUHU y BUYMHEHHI IPOTUIIPABHOTO [ISTHHS Ha BIIIMOBIIHI
JepKaBHI OpraHd. B mpoieci mNpaBOBOrO pEryiioBaHHS IHIIMX BHIIB  IOPUIHUYHOL
BIJIMOBIIAJILHOCTI  3aKOHOJIABEI[b BMpPaBl BHPIINIYBATH MHTAHHS TMPO PO3MOAUT  TATaps
JIOKa3yBaHHS BUHH 1HIIMM YHHOM, BPaXxOBYIOUHM MPU LIOMY OCOOIMBOCTI BIATOBIAHUX BiIHOCHH
Ta iX cy0’€KTIB, @ TAKO>X BUMOTH HEBIJJBOPOTHOCTI BiJIITOBIIAJILHOCTI Ta IHTEPECH 3aXUCTY OCHOB
KOHCTUTYI[IHHOTO JIaay, MOPAJIBHOCTI, 3A0pPOB’s, MpaB i cBOOOI iHIHX 0cCi0O, 3a0e3MedYcHHS
00opoHH KpaiHu 1 6e3neku nepxasu [18].

Yunnuit KIIK VYkpainu, perinaMeHTYIOUH 3aCTOCYBaHHS IPOLECYyalbHHX CaHKLINA 3a
MOPYIIIEHHS CBOIX HOPM, IIPSIMO HE BKa3y€e Ha MOXJIMBICTH iX 3aCTOCYBaHHs O0e3 BUHU. Buxomsan
13 MpoLMTOBaHOTO BHILE ToNokeHHs1 KoHncTutyiitnoro cyny PO (sike, Ha Hall HOTJIA, € LLTKOM
PO3YMHHM 1 MOXe OyTH BHUKOPHUCTAaHO W BITUYM3HSHOIO IOPUJIMYHOIO HAYKOIO), BUHA TIOBHHHA
Oytu BcraHoBieHa. OJHAaK, Ha MiJACTaBl aHai3y YMHHOTO KPHUMIHAJIBHOTO MPOIECYaTbHOTO
3aKOHOJIABCTBA MOXHA CTBEPKYBATH, III0 B OKPEMUX BHIIAJKaX BOHA MOXKE MPE3FOMYBATHUCH.

Tak, BigmoBimHo no monoxeHHs cr. 139 KIIK saxmo migo3proBaHuii, 0OBUHYBadeHUH,
CBIZIOK, TOTEPIUINI, UMBIIBHHUNA Binmosimay, skwii OyB y BcraHoBieHoMy KIIK mopsaxy
BUKIIMKAHUN, HE 3’ABHUBCS 0€3 MOBAKHUX MNPUYMH ab0 HE MOBIIOMHUB IpPO MPHUUYUHU CBOTO
HEenpuOyTTsS, HA HBOTO HAKJIAJAEThCS TPOIIOBE CTATHCHHS, a [0 IIiJI03PIOBAHOTO,
00BHHYBA4YE€HOI'0, CBiJIKa TaKOX MO)Ke OYTH 3aCTOCOBAaHO MpuBiA. Sk 6auumo, B naHiil HOpMI
BiJICYTHICTh TIOBXHHMX NPHYUH (2 OT)KE i BUHYBATICTh OCOOH, sIKA HE 3’ SIBIJIACS 32 BUKIUKOM)
NPE3IOMYEThCSA, a TArap JOKa3yBaHHS HEBUHYBATOCTI (MOBAXHOI MPUYMHU HEMPUOYTTH)
MOKJTAJIAETHCSI HA BUKIIMKAHY 0C00Y.

[Ile omHMM TPUKIAAOM PO3MOAUICHHS TATaps JOKa3yBaHHA (akTiB, fKI MaloTh
KpUMiHaJIbHO-TIpOIIECYalbHE 3HAYEHHS, MOXKE OYTH BXKE LIUTOBAHE BUIIE MOJIOKEHHS 4.2 cT. 92
KIIK, sxa mepenbauae, 1mo 0OOOB’S30K JIOKa3yBaHHS HAJEKHOCTI Ta JOMYCTHMMOCTI JIOKa3iB,
JAHUX MO0 PO3MIpPY TMpPOIECyalbHUX BHUTPAT Ta OOCTaBUH, fAKI XapaKTEepPU3YIOTh
00BHHYBAYE€HOT0, MIOKJIAZIAETHCS HA CTOPOHY, IO iX MOJae.

BBaxkaemo, 1m0 HaBejieHI BUIIEC MPHUKIAAN 3aKOHOJABYOTO PETIaMEHTYBaHHS OOOB’SI3KY
JIOKa3yBaHHS OKPEMHX IMpoliecyalbHUX (DaKTiB Cy0’€KTaMH HE TIbKU CTOPOHH OOBHHYBAuCHHS,
a 1 CTOpOHM 3axXMCTy (M HaBITh IHKOJIM CY0’€KTaMM, SIK1 CIIPUSIIOTH JOKa3yBaHHIO), CB1IYaTh PO
PO3YMHICTh 1 JOMYCTUMICTh TaKOrO MiIXOMy, B TeEpUIy Yepry, 3 TOYKH 30pYy MPHHIIHITY
3MarajabHOCTI, OCKIIbKM CTOPOHI OOBHHYBAU€HHS B MOPYILIEHHS BUMOI PIBHOIPABHOCTI CTOPIH
Oys10 6 HEeTIOCHIIBHO BCTAHOBIIOBATH BCI 11l (haKTH.
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Banusipuyk B. CymHocTts kareropum «OpemMsi [I0Ka3bIBAHHS» B YI0JOBHOM
npou3BoacTBe YKpauHbl. — CTaThsl.

B cratee wuccinenyercs oaHa U3 CaMbIX JHUCKYCCHOHHBIX KAaT€rOpUH YIrOJIOBHOT'O
MPOIIeCCYaIbHOTO TIpaBa — «Opemsi Joka3biBaHus». Ee M3ydyeHHI0 B OTEYECTBEHHON HAy4dHOU
JUTEpaType A0 HACTOSLIEr0 BPEMEHU MOCBAIIAIOCH TOBOJBHO MAJI0O BHUMAHHUS, U OYEHb 4acCTO
OHAa OTOXKIECTBIJISIIACh C IMOHITHEM «O0S3aHHOCTH JIOKa3bIBaHUS». ABTOPOM IpEAJIOKEHA U
apryMEHTHpPOBaHA HEOOXOJUMOCTh TOHHMMAaHUA «OpPeMEHM JOKa3bIBaHHS» KaK KaTeropuu
CaMOCTOSITEJIbHOM, PACCMOTPEHBI XapaKTEPHbIE 0COOCHHOCTH, MO3BOJISIONINE OTTPAHUYUTD €€ OT
«00513aHHOCTH JI0Ka3bIBaHUS». BbICKa3aHa MO3UIIHUS OTHOCHTEIHHO TOpPSAKA pacrlpeelieHus
OpeMeHH JTOKa3bIBaHUSI B COBPEMEHHOM YTOJIOBHOM TPOW3BOJICTBE U CIIy4aW BO3MOKHOTO €r0
nepeMelIeHHs Ha JPYTUX CYObEKTOB.

KuroueBble ci10Ba: yrojoBHOE IpOLIECCYalbHOE JIOKa3blBaHUE, OpeMs J0Ka3bIBaHUS,
00513aHHOCTH JI0Ka3bIBaHHU s, OTBETCTBEHHOCTh, HHTEPEC.

Vapnyarchuk V. The essence of the category of "burden of proof" in criminal
proceedings Ukraine. — Article.

This paper examines one of the most controversial categories of criminal procedure law -
the "burden of proof ". Her study of the domestic scientific literature to this day was devoted
very little attention, and often it is identified with the term " burden of proof ". The author
proposed and argued the need to understand the "burden of proof " as a category of self-
examined its characteristics that enable separation from " the obligation of proof ." Expressed
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position on Allocations burden of proof in contemporary crimina proceedings and cases it may
be moving in the other subjects.

Keywords. Criminal procedure of proof, the burden of proof, the burden of proof,
responsibility, interest.
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