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WHISTLEBLOWERS OF CORRUPTION
AS SUBJECTS OF ANTI-CORRUPTION ACTIVITY

The article is devoted to an important and relevant topic - the study of ways in which whistleblow-
ers participate in the fight against corruption and the legal guarantees that apply to them. The impor-
tance of the fight against corruption determines the search for new measures, methods and tech-
niques to combat this destructive phenomenon. One of the effective measures was the introduction
of the institution of whistleblower. At present, whistleblowers are persons who, having ascertained
that the information is reliable, reported possible facts of corruption or corruption-related offenses,
other violations of the Law committed by another person, if such information became known to them
in connection with it. labor, professional, economic, social, scientific activity, their service or training
or their participation in the procedures provided by the legislation, which are obligatory for the begin-
ning of such activity, service or training.

It is emphasized that In the context of anti-corruption, it is especially important to find out all
the ways and means of reporting corruption and corruption-related offenses by the whistleblower.
The legislator identifies several possible channels for reporting possible facts of corruption or cor-
ruption-related offenses, other violations of this Law, namely: internal, reqular or external channels.

Whistleblowers play a leading role in uncovering offenses that threaten the interests of society
and deplete public finances. Usually, those who report corruption offenses may be harassed by
those against whom they testify.

The issue of monetary remuneration for whistleblowers has been studied. The author empha-
sizes that the amount of remuneration may not exceed three thousand minimum wages established
at the time of the commission of a criminal offense. If several persons report the same corruption
offense, the amount of remuneration is divided equally among such whistleblowers.

It is concluded that the anti-corruption activities of whistleblowers are implemented by notifying
the competent entities of possible facts of corruption or corruption-related offenses and other vio-
lations of the Law. To implement this task, it is important not only to create, but also to ensure that
the state implements special guarantees aimed at protecting whistleblowers and creating favorable
conditions for their anti-corruption activities.
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Problem setting. The importance of the task
of combating corruption necessitates the search for
new measures, methods and techniques to combat
this destructive phenomenon. One of the effective
measures was the introduction of the institution
of a whistleblower. At present, whistleblowers are
individuals who, in the belief that the information
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is reliable, have reported possible facts of corrup-
tion or corruption-related offenses, other violations
of the Law committed by another person, if such
information became known to them in connection
with her labor, professional, economic, public, sci-
entific activity, their service or training or their par-
ticipation in the procedures provided by law, which
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are mandatory for the beginning of such activity,
service or training.

Analysis of recent researches and publica-
tions. Issues of legal status and the role of whis-
tleblowers in combating corruption have been
studied by such scholars as O. Kosytsia, L. Gera-
sysenko, |. Tolkachova, D. Kazyuta, O. Kalitenko,
I. Luhovy, V. Vasylynchuk, O. Khamkhoder
and others. At the same time, a comprehensive
study covering the importance of whistleblowers’
activities for the success of the anti-corruption task
and the issue of legal guarantees for these individ-
uals was not conducted.

The purpose of the article is to describe
the ways in which whistleblowers participate in
the fight against corruption and the legal guaran-
tees that apply to them.

Summary of the main matter of research
and explanation of scientific results. Over
the past two decades, more than 30 countries
have developed and enacted special laws to pro-
tect whistleblowers or included some measures to
protect them in labor codes, anti-corruption laws,
or codes of ethical conduct. Countries that have
adopted relevant legislation include: Canada (Pub-
lic Servants Disclosure Protection Act), Australia
(The Commonwealth Public Interest Disclosure
Act, 2013), New Zealand (Protection Disclosures
Act, 2000), USA (The Whistleblower Protection
Act, 1989, The Intelligence Community Whis-
tleblower Protection Act of 1998, The Sarbanes
Oxley Act of 2002, The Whistleblower Protection
Enhancement Act of 2012), Japan (Whistleblower
Protection Act (Act No. 122 of 2004)), South
Africa (Protection Disclosure Act, 2000), PymyHisa
(Romanian Whistleblower’s Law, 2004), United
Kingdom (Public Interest Disclosure Act, 1998)
[1, p. 6]. Major public reforms that have significantly
affected national anti-corruption legislation have
implemented key provisions of UN and Council
of Europe conventions. As well as GRECO recom-
mendations to support whistleblowers, i.e. those
who provide support in preventing and combating
corruption or report violations [2, p. 37].

However, as L. Gerasimenko rightly notes,
the protection of those who contribute to the fight
against corruption has been guaranteed before. In
particular, in the Law of Ukraine “On the Principles
of Preventing and Combating Corruption” (2009)
stressed that those who provide assistance in pre-
venting and combating corruption are under state
protection. In the wording of the above-mentioned
normative legal act, they were considered as per-
sons who in good faith (without selfish motives,
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motives of hostile relations, revenge, other per-
sonal motives) reported violations of the require-
ments of the anti-corruption law by another person
[3, p. 26].

In the context of anti-corruption, it is espe-
cially important to find out all the ways and means
of reporting corruption and corruption-related
offenses by the whistleblower. The legislator
identifies several possible channels for reporting
possible facts of corruption or corruption-related
offenses, other violations of this Law, namely:
internal, regular or external channels.

Internal channels for reporting possible facts
of corruption or corruption-related offenses, other
violations of the law — methods of secure and anon-
ymous communication of information reported
by the whistleblower to the head or authorized
unit (person) of the body or legal entity in which
the whistleblower works, serves or trains or to
order which performs the work

External channels of reporting on possible facts
of corruption or corruption-related offenses, other
violations of the law — the way of reporting infor-
mation by the whistleblower through individuals or
legal entities, including through the media, journal-
ists, public associations, trade unions, etc. [4].

On the other hand, to ensure that Transparency
International Ukraine is updated to ensure the suc-
cess of corruption in Ukraine, it is necessary to
open accessible and secure channels for dis-
seminating information (privacy policy, sanctions
against it is important to spread information about
corruption activities, reform the judiciary and law
enforcement system, establish an effective policy
of an independent body to investigate incidental
crimes, develop real mechanisms in legislation [5].

As for the essence of regular channels, they are
reports on possible facts of corruption or corrup-
tion-related offenses, other violations of the law —
ways of protected and anonymous communication
of information by the NAPC whistleblower, another
subject of power, which is responsible for review-
ing and making decisions. issues on which rele-
vant information is disclosed. Regular channels
must be created by specially authorized entities
in the field of anti-corruption, pre-trial investigation
bodies, bodies responsible for monitoring compli-
ance with laws in relevant areas, other government
agencies, institutions and organizations.

Whistleblowers play a leading role in uncov-
ering offenses that threaten the interests of soci-
ety and deplete public finances. Usually, those
who report corruption offenses may be har-
assed by those against whom they testify [6]. We
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believe that the constitutional and legal basis for
the creation of legal guarantees for the protection
of whistleblowers is Art. 60 of the Criminal Code,
according to which “no one is obliged to carry out
clearly criminal orders or order” Certain provisions
on the protection of whistleblowers who disclose
information about corruption are contained in
Art. 11 of the Law of Ukraine “On Access to Public
Information” and Art. 29 of the Law of Ukraine “On
Information” provide for exemption from legal liabil-
ity of whistleblowers for dissemination of informa-
tion with limited access [1, p. 6.] And in the profile
law there is a separate section devoted to the state
protection of whistleblowers. In addition, it is nec-
essary to state the lack of adequate mechanisms
for the practical implementation of the relevant leg-
islation. This is due to both the imperfection of this
law and the lack of detailed regulation of the pro-
cedure for submission, consideration and deci-
sion-making on the facts contained in the whistle-
blower’s report, as well as inadequate theoretical
development of relevant issues. [7, p. 94].

In our opinion, the guarantees can be gen-
eral, which are inherent in all subjects involved
in criminal proceedings, and special, which are
specific only to whistleblowers. According to
item 16-2 Part 4 of Art. 3 of the CPC of Ukraine,
the accuser is a natural person who, in the pres-
ence of conviction that the information is reliable,
filed a statement or notification of a corruption
criminal offense to the pre-trial investigation [8].
That is, a whistleblower is a person who partic-
ipates in criminal proceedings and proceedings,
and therefore he will be subject to all the guaran-
tees provided by the Law of Ukraine “On Ensuring
the Safety of Persons Participating in Criminal Pro-
ceedings”. For example, personal security, protec-
tion of housing and property, housing and prop-
erty of these persons may be equipped with fire
and security alarms, their apartment telephone
numbers and state license plates of vehicles
belonging to them may be replaced (Article 8);
individual protection and notification of danger
(Article 9), the use of technical means of control
and eavesdropping on telephone and other con-
versations (upon written request of these persons
or with their written consent may be eavesdrop-
ping on telephone and other conversations, dur-
ing which audio recording may be used), visual
observation (Article 10), replacement of docu-
ments and change of appearance, etc. [9].

With regard to special guarantees, which are
established exclusively for whistleblowers, they
are: 1) guaranteeing the anonymity of persons

who report offenses in the workplace; 2) creation
of secure channels through which whistleblow-
ers can report corruption; 3) creation of a special
effective pre-trial mechanism to protect the rights
of whistleblowers; 4) guaranteeing protection
against harassment in the workplace; 5) exemp-
tion on the grounds of outstanding legislation
from legal liability for disclosure of information;
6) establishing the right to report socially neces-
sary information in the media, public organiza-
tions, parliamentary committees or commissions,
etc.; 7) establishment of social guarantees in case
of dismissal; 8) material reward, etc. [1, p. 6].

Comparing the situation with the protection
of whistleblowers in foreign countries, it should be
noted that there these issues are mostly regulated
by a special law. Among the EU countries, Slove-
nia, Ireland and the United Kingdom deserve spe-
cial attention. After all, it is these states that have
managed to create not only an effective regulatory
framework, but also practical ways to implement
legal requirements. Countries such as the United
States and South Korea also have mechanisms to
protect whistleblowers. However, even good legis-
lation is not always properly applied in practice, as
in Romania and Japan. There are also countries
where whistleblowers can be accused of slander
(Portugal, Czech Republic), breach of confidential-
ity (Spain, Estonia, Lithuania, Argentina, Australia,
China), persecuted by corrupt officials (Poland,
Slovakia, the Netherlands, Brazil). In addition,
some states have managed to develop effective
mechanisms to protect whistleblowers of all crim-
inal offenses, not just corruption (USA, Australia,
Great Britain, Japan, South Africa, the Republic
of Serbia) [10, p. 36].

We would like to note that the legislation of for-
eign countries is more aimed at encouraging peo-
ple to expose corrupt officials. This incentive con-
sists mainly in the fact that whistleblowers receive
a certain percentage of the fine paid by the corrupt
official or a certain percentage of the illegal ben-
efit received. In our opinion, the state thus cre-
ates a basis for further countermeasures against
corruption. We consider it necessary to note that
whistleblowers are unlikely to abuse this right in
their own interests, as most foreign countries
have a clear verification mechanism, which in
turn makes such actions impossible. Therefore,
the population develops intolerance to corruption
at the subconscious level [5, p. 289].

In accordance with the domestic approach set
out in Art. 53-7 of the Law are entitled to remu-
neration only those whistleblowers who reported
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a corruption offense, the amount of which or
damage to the state from which five thousand
and more times the subsistence level for able-bod-
ied persons established by law at the time of com-
mission crime. Instead, Art. 130-1 of the CPC
of Ukraine stipulates that payment to the whis-
tleblower may be made not only for notification
of a criminal offense, but also stipulates the need
to actively promote its disclosure. We agree with
O. Hamhoder’s position that the essential context
of the CPC of Ukraine’s provision that the whistle-
blower / person should “actively promote the dis-
closure of a criminal offense” contradicts not only
the provisions of the anti-corruption law, but also
other provisions of criminal procedure law. the law
provides for the right only to actively facilitate
the disclosure of a criminal offense for the sus-
pect and accused, and not for the whistleblower,
who may attain procedural status as a witness or
applicant. Therefore, the provisions of the Law on
the terms of payment of remuneration to whistle-
blowers, the procedure for which is determined by
the CPC of Ukraine, are of paramount importance
[11, p. 186].

As for the amount of remuneration for the detec-
tive of corruption, it is 10 percent of the monetary
amount of the subject of the corruption criminal
offense or the amount of damages caused to
the state by the criminal offense after the convic-
tion of the court. The amount of remuneration may
not exceed three thousand minimum wages estab-
lished at the time of the commission of a criminal
offense. If several persons report the same corrup-
tion offense, the amount of remuneration is divided
equally among such whistleblowers [4].

In the case of persons who are not entitled
to remuneration, they include persons who have
reported a corruption offense under a criminal pro-
ceeding or who are accomplices to the corruption
offenses they have reported; persons who have
reported corruption offenses as whistleblowers,
while having the opportunity to make an official
notification of the identified criminal offense within
the exercise of their official powers [8].

Conclusions. In conclusion, we would like
to emphasize that the anti-corruption activities
of whistleblowers are implemented by notifying
the competent entities of possible facts of cor-
ruption or corruption-related offenses and other
violations of the Law. To implement this task, it is
important not only to create, but also to ensure that
the state implements special guarantees aimed
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at protecting whistleblowers and creating favora-
ble conditions for their anti-corruption activities.
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BoHpgapeHko O. C. BukpuBaui kopynuii Ak Cy6’eKTU aHTUKOPYNUiNHOI BiANbLHOCTI

Cmamms npucesiyeHa saxnusil ma akmyarsbHil meMi — 8U84YEHHI0 Ccriocobie yyacmi euKkpueadis
y npomudii Kopynuii ma rnpasosux eapaHmil, SKi Ha HUX nowuprormscs. Baxnugicme npomudii
Kopyruii 3yMOIIoe rnowyK Hogux 3axodie, Memodig i nputiomie 6opombbu 3 Yum pyUHI8HUM S8ULLEM.
OO0HuM i3 eghekmusHUX 3axo0ie cmarsio 3arnposadXXeHHs IHcmumymy sukpueadie. HUHi sukpusadi —
ue ¢isuyHi ocobu, Kompi 3a Hass8HOCMI NEPEKOHAHHS, WO iHGbopMmauyisi € 00CMOBIiPHOK, Mo8idoMUIIU
rpo MOXugi chakmu KopyrnuitiHux abo noe’ss3aHux i3 Kopyrnuiero rnpasornopyweHsb, iHWUX MopyLWeHb
3akoHy, s4uHeHUX iHWOor 0coboro, KUWO maka iHghopmauis cmarna im gidoma y 368’s13Ky i3 mpyd060io,
rpogbecitiHow, 20crnodapCbKo, 2poMaldCbKOK, HayKogow OisifIbHICMIO, POXOOXEHHSIM HUMU
cnyxbu 4yu HasyaHHS abo ixHbOK ydacmio y riepedbadyeHux 3akoHodascmeom rpouedypax, sKi
€ 0608’sa3Kk08uUMU Or1s1 no4amky makoi QisilibHOCMI, MPOXOOXEHHS Cy»Kbu Yu Has4aHHsS. Y cmammi
nidkpecnemnscs, WO 8 KoOHmMekcmi 6opombbu 3 Kopynuyieto 0cobrueo eaxrugo 3’scysamu 6cCi
criocobu ma 3acobu rosidoMIIEHHSI MPO KOPYMuito ma roe’s3aHi 3 KOPYrnuieto rnpasornopyuIeHHs.
3akoHodaeeup su3Hayae OeKiflbKka MOXI/IUBUX KaHarlie MogiOOMIIEHHS MPO MOXIIUei hakmu Kopynuii
abo noe’s3aHux i3 Kopynuyi€ero rnpasornopyweHs, iIHWUX MopyueHb Ub020 3aKOHY, a caMe: 8HYyMpIiliHI,
peayrnsapHi abo 308HIWHI KaHasU.

Bukpueaui gidiepatome rpoegidHy porib y PO3KPUMMI pasornopyueHb, SIKi 3a2poXyome iHmepecam
cycninbcmea ma 8UCHaXyromb 0epxasHi ¢hiHaHcu. 3azguyali mux, Xmo rnogidomrisie npo KopynyitiHi
3/7104UHU, MOXYMb riepecnidysamu mi, Mpomu K020 80HU 0arompb C8IOYEHHS.

BueyeHO numaHHS epouwlogoi 8uHa2opodu eukpueadam. Aemop Ha20/0Wye, WO pPO3MIP
8UHa2opoOU He MOXe rnepesuwysamu MPbOX MUCSAY MiHIManbHUX 3apriam, 6CmaHOo8/1eHUX Ha
MOMEHM 84YUHEHHSI KPUMIHa/IbHO20 rpasonopyLeHHs. SIKWO KirlbKa ocib nogidoMsisioms rpo 00He
i me came KopyriuiltiHe npasoriopyweHHs, PO3Mip 8UHA20p0dU PO3NodinsSaemMbCS NOPI8HY MiXK makumu
8uUKpusayamu.

3pobrieHo 8UCHOB0OK, WO aHmukopynuitiHa Oisi/ibHicmb 8uUKpueayie 30iUCHIEMbBCS LWIISIXOM
r1ogiOOMIIEHHSI KOMIEMEHMHUX Op2aHi8 rpo MOXuUsi ¢hakmu Kopyruii 4u rpasornopyweHs,
roe’si3aHux i3 Kopynuiero, ma iHWux rnopyweHb 3akoHy. [ peanizauii ub020 3a80aHHSI 8aXK/IUBO HE
Juwe cmeopumu, a U 3abesneqyumu 8UKOHaHHS 0epxxasoro crieyianibHUX aapaHmid, CripaMosaHuX
Ha 3axucm 8uKkpueadie i CmeopPEeHHS CrpUSIMIIUBUX yMO8 Orisl IXHbOI @aHMUKOPYNyitHOI QisgribHOCMI.

Knrouoei cnoea: kopyniuis, npomudis Kopynuii, cy6’ekmu npomudii Kopynuil, sukpusadi Kopyrnuil,
rnpaeosi 2apaHmir.
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