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This article analyses the “legal arguments” of the representatives of the Russian doctrine of
international law and statements of Russia’s top leaders on the “international legal personality”
of “Luhansk People’s Republic” and “Donetsk People’s Republic”. These formations have been
created by the Russian Federation to achieve specific goals in the course of its aggressive war
against Ukraine, and they are puppets completely controlled by the Russian Federation. The
article concludes that DPR and LPR are neither States nor any other subjects of international law.
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The Russian Federation is constantly trying to force Ukraine to negotiate directly with the “Luhansk
People’s Republic” and “Donetsk People’s Republic” and legally settle the conflict with fully taking into
account the “requirements” of the Russian-controlled entities. On 13 May 2014, when representatives of the
Russian law enforcement agencies, for example, Hirkin’s unit continued to seize the cities in the Donetsk
and Luhansk regions, refusing to lay down their weapons', the Russian Foreign Ministry issued a statement
on the events in Ukraine, where it stated, “The failure of the current Kyiv authorities to go on a real
dialogue with the representatives of the regions, especially South and East of the country, is a serious
obstacle to the de-escalation and the establishment of civil understanding in Ukraine.

Moscow hopes that, in accordance with the Geneva agreements of 17 April and the “road map” of the
OSCE, partners from the EU and the United States will use their influence on the current leadership in
Kyiv, so that questions of government and respect for the rights of regions are discussed in the near future,
in any case, before the presidential elections in Ukraine, scheduled for May 257,

On 28 July 2014, S. Lavrov, in the midst of the aggression of Russia against Ukraine in Donetsk and
Luhansk regions, expressed the Russian authorities’ vision of the existing problems: “We are concerned
about the problem of settlement of the Ukrainian crisis, which must be exclusively political, diplomatic and
peaceful. In this direction, Russia along with many partners has undertaken persistent responsible steps in
recent months.

Ukrainian authorities consistently refuse to talk respectfully to the south-east, to negotiate and to start
a dialogue on all issues of the Ukrainian state, especially on constitutional reform. Without such a dialogue
and a sincere desire to take into account the interests of all citizens of Ukraine a political settlement of the
conflict is hardly possible™.

On 6 June 2015, commenting on the results of the second phase of the Minsk process, V. Putin listed
the commitments that, in his opinion, Ukraine must fulfil: “It is necessary to carry out the constitutional
reform, providing autonomous rights of the respective territory of the Republic ... It is necessary to adopt a
law on the municipal elections in these areas, and it is necessary to adopt an amnesty law. All this must be
implemented as it is provided for in the Minsk Agreement, in agreement with the Donetsk People’s
Republic and Luhansk People’s Republic, with these territories.
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The problem is that today representatives of Kyiv authorities do not want to even sit down a single
negotiating table with them. And this is beyond our sphere of influence. This is something that only our
European and American partners can change...”’. On 30 June 2016, Putin reiterated that “Kyiv needs to
finally realize the inevitability of a direct dialogue with Donbas, with Donetsk and Luhansk”zl

Officially, the Russian Federation does not recognize the independence of the DPR and LPR, unlike
the independence of Abkhazia’ and South Ossetia’. On the other hand, its leadership has quite openly
supported the formation of the DPR and LPR, holding of “referendum” and the declaration of
“independence” of the uncontrolled territories of Donetsk and Luhansk of Ukraine in April and May 2014°,
the “elections” in November 2014°, that was emphasized by the naming of these territories “Novorussian
Federation”, i.e a territory separate from Ukraine’.

In general, the activity with which the Russian Federation is trying to achieve the actual reintegration
of the Ukrainian territories it controls does not leave much space for the versions with respect to Russian
motives. Apparently, among its hidden motives are the destabilization of the situation in Ukraine, because
the relevant processes, given the fact that the war victims number in the thousands, will inevitably cause a
reaction, and therefore conflicts in society; the deterioration of Ukraine’s economy in connection with the
need to rebuild war-ravaged infrastructure. Secondly, by controlling DPR and LPR the Russian Federation
will be able to influence the domestic and foreign policy of Ukraine. Third, but no less important, the
Russian Federation will achieve de jure transformation of the conflict into the internal conflict in Ukraine.
The latter would remove the legal basis for the extension of international sanctions against the Russian
Federation.

On the other hand, ambiguity and change of the official position of the Russian Federation on the
issue of the legal personality of DPR and LPR have brought about some confusion in the position of the
representatives of the legal doctrine: it is not clear what conclusions to arrive at and what arguments to
make. For instance, if in the first half of 2014, researchers tended to assume that the mentioned entities’
independence would be recognized by the Russian Federation and even included them in its composition
(in this case, in light of international law, the Russian actions would qualify as annexation on the same
grounds as the actions in relation to the Crimean peninsula), then later this confidence has come to naught.
Accordingly, the attitude to the DPR and the LPR has transformed from the unconditional recognition of
their independence to underscoring the importance of compliance with the provisions agreed upon in the
course of the Minsk process. The latter cannot reconcile with the independence of these entities.

However, the first approach should not be perceived as abandoned. The statements that the DPR and
the LPR has become subjects of international law are focused not only on demonstrating their supposed
independence from the Russian authorities, respectively, “unrelated to the conflict” (the goal of the Russian
Federation, at the same time remains the same), but also at emphasizing the total defeat of Ukraine in its
attempt to pursue an independent policy from the Russian Federation.

For example, D. Shestakov describes the situation as follows, “As a result of the coups d’etat
organized by the global oligarchic power (‘GOV’) on February 22, 2014, the controlled from the outside
power has reigned ever since in Ukraine.

The new Ukrainian government, whose legitimacy is in doubt, has committed gross violations of the
rights of Russian-speaking people, resulting in holding referendums and proclamation of independent
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people’s republics in some regions of south-east of Ukraine. Two of these new states (Donetsk and Luhansk
People's Republics - DPR and LPR — has formed a confederation union - Novorossia). On 24 May 2014, the
“republics” signed a document on unification as members of “Novorossia”. Its name implies the continuity
of the same name of the historical region of the former Russian Empire, which included most of the
territory of modern Donbas™".

A. Zhigulin qualifies the status of these entities as follows, “As a result of the confrontation of
civilians from south-eastern regions of Ukraine, dissenting with the coup d'état that took place in Kyiv on
20-23 February 2014, on 11 May 2014 a referendum was conducted in former Donetsk. It resulted into the
proclamation of independence. In such a manner the people of Donbas exercised their right to self-
determination. Subsequent events suggest the formation of statehood on the territory of the self-determined
republic, although currently, it is not possible to assert on the recognition of the entity by the international
community...”

The right to self-determination of the people of Donbas is exercised through a referendum of 11 May
2014 and upholding the Act on proclamation of independence of 7 April 2014, as well as the elections held
on 2 November 2014 and other actions indicating the birth of statehood. The legislation is being drafted,
ministries and departments are being created, law enforcement and judicial system are being established
rapidly, as well as the economy, the banking structure etc... However, the Ukrainian authorities do not
recognize the fact of self-determination of the population of Donetsk region and demonstrates the
reluctance of peaceful dialogue, and aims to solve the conflict with military means™”.

P. Panchenko in his turn speaks more restrained on the status of DPR and LPR, “The elections of
heads of republics and representative bodies and deputies held on 2 November 2014 in DNR and LNR
showed a high turnout and great unanimity in the option for organizing and building a new life ...*

The results of the elections in Donbas, where each next step in the same direction is a step toward
legitimizing DNR and LNR, as well as the unification of these republics as Novo-Russia, should be treated
with great respect. At the same time, of course, the respect for the attainment of freedom by Novorossia is
not enough; there needs to be a formal recognition of all the positive what is being done there and the more
positive ahead™.

Later, the same author spoke in a slightly different way, “DNR and LNR cast doubts on their
proclaimed status since they control only third of Donetsk and Luhansk and not the entire territory of the
regions ... However, the foundations for the creation of a future Big Novorossia are well established ...”
Panchenko even accuses the Ukrainian authorities in combating these entities, “It is clear that Kyiv is not
going to assist the state building of DPR and LPR Kyiv anyhow. Amendments to the Constitution of
Ukraine of July 2015 do not contain even a hint of the special status of Donbas™®.

L. Berdegulova considers DPR and LPR to be quasi-public entities, “It is absolutely fair to include
DPR and LPR in the category of quasi-public entities. The following arguments prove the point. DPR and
LPR currently have an uncertain political and legal status due to being dragged into the territorial and legal
conflict. These entities are subject of interest of neighboring Ukraine and the centers of political power.

The qualification of DPR and LPR as quasi-public entities is subject to certain conditions:

1) actual autonomy of the above entities, which is expressed in the internal independence of the
territory from other states and external independence from other subjects of public law. It should be also
remembered that this independence comes from a peculiar political will emanating from the majority
population living in the quasi-public entities, who exercise internal and external rule on the territory;
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2) the absence of external legitimation of sovereignty: that is, the lack of recognition as an
independent state, and opportunities to engage in appropriate relations with other states. The vast majority
of quasi-states, including the DPR and LPR, claim to sovereignty recognized by other states. To date, no
state in the world has de jure recognized those formation independent public entities™".

According to J. Burke from the School of Law of the International Academy of Business (Almaty)
and S. Panina-Burke, secession of DPR and LPR does not have to lead to the formation of a new state, as
given the linguistic, cultural and historical ties with Russia Federation, “the people of these territories” can
find a pragmatic solution, ensuring integration with the already existing state - the Russian Federation”.

In the context of recognition of the subjectivity of a formation, international lawyers, as a rule, refer
to the EU Declaration on the Guiding Principles of state recognition in Eastern Europe and the Soviet
Union of 1991 (Russia also mentions them in its Legal justification of the position on Crimea and
Ukraine”). The Declaration defines the criteria by which countries can make a decision on the recognition
of a political and legal entity. These criteria include:

- constitution on a democratic basis and acceptance of the appropriate international obligations;

- commitment in good faith to a peaceful process and to negotiations;

- respect for the provisions of the Charter of the United Nations and the commitments subscribed to
in the Final Act of Helsinki and in the Charter of Paris, especially with regard to the rule of law, democracy
and human rights;

- guarantees for the rights of ethnic and national groups and minorities in accordance with the
commitments subscribed to in the framework of the CSCE;

- respect for the inviolability of all frontiers which can only be changed by peaceful means and by
common agreement;

- acceptance of all relevant commitments with regard to disarmament and nuclear non-proliferation
as well as to security and regional stability;

- commitment to settle by agreement, including where appropriate by recourse to arbitration, all
questions concerning State succession and regional disputes.

Apparently, DPR and LPR do not meet any of these criteria. They are created in the result of the
armed seizure of Donetsk and Luhansk regions; they are unable to accept any international obligations; they
achieve their goals, not in the course of peace process and the negotiations but by using force; they
blatantly violate the principles of the rule of law, democracy and human rights; they do not ensure any
rights of ethnic and national groups and minorities; they are established in violation of the territorial
integrity of Ukraine. A lot of facts testify the complete control of the Russian leadership over these
“republics”.

When determining the criteria for statehood, the Aland Islands case is often cited. In the case at hand,
the Commission of International Jurists pointed out that for the recognition of independence of a state
formation “stable political organization” should be created or the public authorities should be “strong
enough to assert themselves through the territories of the state without the assistance of foreign troops™. In
light of constant conflicts, including armed, between both “the authorities” LPR and DPR, frequent
appointments and revocations of their “leaders” by Moscow, one should not even raise the issue of
compliance with these criteria. It is noteworthy that these findings are typical for foreign international
lawyers who study these questions. For example, T. Grant indicates that the Russian actions in Donetsk and
Luhansk regions of Ukraine should be perceived as seizure of territories, carried out under the guise of
“false independence” (putative independence) of these formations’. They are dependent on the participation
of Russian military forces and do not meet any criteria of statehood’.
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The well-known criteria of statehood articulated in the provisions of Art. 3 of Inter-American
Convention on the Rights and Duties of States of 1933 also apply in this case: “The state as a subject of
international law should have: a) a permanent population, b) a defined territory, c) the government, d)
capacity to enter into relations with other states”'. None of the above criteria is satisfied as well.

Summing up the doctrinal approaches and the practice of States in this area, the Russian researcher E.
Kholina pointed out the following requirements of State recognition: 1) a real organization of legitimate
political authority that could regulate the internal situation in a state; 2) respect for and observance of the
rights and freedoms of man and citizen, non-discrimination of minorities; 3) compliance with the principles
of peaceful settlement of disputes, non-use of force or threat of force, the formation of a new state must not
violate the rights of other States to territorial integrity, independence, and the like; 4) economic
independence; 5) capacity to enter into relations with foreign States and fulfil its international obligations®.

LPR and DPR are not states, because they have not and could not satisfy any of the criteria of
statehood put forward by international law.

The same applies to qualifying DPR and LPR as quasi-states, based on the fact that they possess
allegedly real autonomy, which is expressed in the internal independence of these entities and external
independence from other subjects of public law’. The puppet nature of these entities and, accordingly, the
absence of external independence from other entities refute these characteristics.

The qualification of 2014 - 2016 events in Donbas and “self-determination of the people” also
deserves appropriate respective analyses from the standpoint of international law. For example, A. Zhihulin
argues the further qualification of the actions committed during the conflict: “The events in the Donbas
have signs of an armed conflict between government forces and non-governmental groups, i.e. people (the
population of the respective territory). We note that the population of Donbas has common (other than the
population of Ukraine) and distinctive cultural, linguistic, religious, national, and historical features. Thus,
we believe the people of Donbas has a well-founded right to fight for exercising their right to self-
determination confirmed in the May referendum conducted within the Donetsk region in Ukraine™*.

It should be pointed out that, first of all, non-governmental groups do not represent the population of
Donbas, and from the international law perspective there is a conflict between the States - the Russian war
of aggression against Ukraine. Secondly, Zhihulin does not indicate what are the common (other than the
population of Ukraine) and distinctive features of “the people of Donbas” in the cultural, linguistic,
religious, national, historical aspect. Indeed, any region or any administrative unit may have its own
peculiarities in these respects, however, this does not make its population a separate people. There are
Ukrainians, Russian, Belarusians, Tatars and representatives of other nations in Donbas, but there is no
“people of Donbas”. In fact, Zhyhulin simply echoes what other representatives of the Russian doctrine
already voiced about the “people of Crimea”, therefore, his arguments are not legally founded as well for
the same reasons.

The same applies to the constructs of “self-determination”, contained in the article by J. Burke and S.
Panina-Burke’. The authors believe that there is a “people of South-East of Ukraine”, building the argument
on a larger percentage of Russian and Russian-speaking people than in other regions of Ukraine; another
ratio of supporters of integration into the European Union and the Customs Union; a common history with
the Russian Federation®. These criteria are, firstly, too general and even abstract, unstable (in particular,
related to the integration formations), and, even if to take Europe as an example, it can be applied to most
of the European States, which, however, does not provide legal arguments for the legitimacy for separating
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of many regions there from parent States. Secondly, the language and the “common history with Russia”
tests can be applied to most of the regions of Ukraine, except for parts of western Ukraine, but once again it
would give grounds for the secession of the regions of many former Soviet republics. The same would also
apply to the regions of dozens of countries in the world due to the fact that they have at some stage had a
common history with the other State.

Thirdly, the “South-East people” and “people of DPR/LPR” belong to the different regions of
Ukraine, while there is a confusion in the text - the authors claim the right to self-determination now of the
first “people”, then of the second.

In addition to non-satisfying the criteria of the people, the actions of the puppet DPR and LPR do not
comply with the other international law requirements for the self-determination process. First of all, the
non-exhaustion of possibilities of “internal self-determination” should be mentioned, that is determining the
format of existing as part of the parent State. The documents of the Minsk process, adherence to which is
constantly emphasized by the Russian leadership, and leaders of the DPR/LPR, explicitly provide for the
existence of the respective formations within territorial borders of Ukraine.

There are no exceptional circumstances making secession legitimate - the existence of a separate,
specific, identifiable group in the state, the vast majority of which would support secession; the legitimate
claim of this group to the respective territory; systematic discrimination and exploitation in relation to this
group; failure of the central government of compromise; a clear perspective of the future viability of the
separate state; positive impact of the independence on regional and international peace; compliance with
democratic procedures while separating subject to respect for human rights.

Given the conduct of the war of aggression against Ukraine with the use of its armed forces, the
arguments of J. Burke and S. Panina-Burke that allegedly “by conducting the war against its own people,
the Ukrainian government has violated its obligations under the International Covenants on Human Rights
of 1966 in relation to “internal self-determination™. It should be noted that these statements are repeated
official statements of the Russian authorities.

Finally, it is impossible to assert the non-participation of a foreign state in the processes of self-
determination. The role of Russia is no less obvious than in the case of the Crimean peninsula.

The article by Stupakov is a good example of confusing the various legal and quasi-legal approaches.
Considering the DPR and LPR as “new state entities”, the author accuses Ukraine of interfering with their
internal affairs: “Taking into account the Constitutions, DPR and LPR have been guided not only by the
principle of self-determination of nations and peoples, but also the principle of non-interference in the
internal affairs of another State, which is contained in the UN Charter (para. 7, Art. 2). However, this
principle is not respected by the Ukrainian authorities either in foreign or in domestic policy, as Ukraine
carries out armed intervention in the affairs of the self-proclaimed DPR and LPR. Contrary to international
law, Ukraine resorts to military forms of intervention, including military provocations and threats against
the legal personality of the DPR and LPR, abandoning their social budget financing as “integral territories
of Ukraine”, and not recognizing the independence of their political and economic status™.

Stupakov further defines the international legal status of the DPR and LPR in a different way,
confusing different concepts — “nations and peoples struggling for independence” and the “national
liberation front fighting against the suppressing regime in the state”: “Peoples of DPR and LPR are among
the nations or peoples struggling for independence ... The resistance of the peoples of the DPR and LPR to
the Ukrainian government, which came to power by unconstitutional means, has a direct international legal
analogy with the “national liberation front™ against the illegal regime in the state. Given Ukraine has been
politically and economically “enslaved” by the foreign countries, the USA and the EU, and their military
units via the latest trade and economic, financial, informational and military-strategic ways of neo-colonial

influence™.
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It should be stressed that the adoption of any regulatory legal acts, labelled “Constitutions” by groups
of people who are not specifically authorized, does not make them Constitutions in the sense of the Basic
Law of a State, and does not turn the territory where these “documents” are adopted into States. The author
does not mention other indication of DPR and LPR statehood.

Furthermore, if N. Stupakov considers that DPR and LPR amount to independent States, then the
military actions of Ukraine on their territory should be qualified as aggression or a lawful use of force
against the other(s) State(s), but not as interference in their internal affairs. “Military threats”, in their turn,
should also be assessed primarily in the context of a basic principle of international law. When it comes to
Stupakov’s requirement of budgetary financing of DPR and LPR by Ukraine, which he considers as
independent states, they seem far out.

It is worth mentioning, due to its legal formulation, which can be confusing, another author’s thesis:
“From the point of view of the EU and the United States, the status of DPR and LPR is uncertain, because it
contradicts the US doctrine of the “limited understanding of the recognition of new states” based on the fact
that the republic is currently not recognized by at least one UN Member State (pro-American “Tobar
doctrine of international recognition™). This is contrary to reality, since not only the EU and the US but
also the Russian Federation and all the other states and subjects of international law officially recognize the
status of Donetsk and Luhansk regions as an integral part of Ukraine, because under international law, these
regions cannot have any other status. Accordingly, one cannot even raise a question of the recognition of
the DPR/LPR or any other formations. Therefore, Tobar doctrine is completely irrelevant in this regard.

The analyses of 2014 - 2016 events and the relevant norms of international law relating to
international legal personality, allows arriving at the conclusion that DPR and LPR are neither States nor
any other subjects of international law. These formations have been created by the Russian Federation to
achieve specific goals in the course of the aggressive war against Ukraine, and they are completely
controlled by the Russian Federation puppets.
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