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RIGHT TO EDUCATION OF CHILDREN
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LEGAL EXPERIENCE

The article deals with the problem of the right to education of children with disabilities. The
major international documents recognizing the right of children with disabilities to education
were analyzed. Separately, the article analyzed examples of countries which educational systems
are more improved for children with disabilities (England, Germany, etc.). In each of the
investigated countries the legal framework was analyzed considering experience of the above
mentioned problems resolution, which enabled author to provide conclusions about
shortcomings in Ukrainian legislation. The main directions and recommendations on
improvement of legislation in the field of education were presented. Specifically, the
recommendations were provided for changes in educational process for teaching of "special
children".
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Statement of the problem and its connection with ipportant scientific and practical tasks.Right
to education is one of the most important subjectights of a personality. Being an inseparableneld of
the human rights system and society life in genéralccompanies evolution of individuals and nasio
ensures humanity perfection. Right to educationblsaaccess to results of civilization development,
involves person to the level of culture reachedsbyiety, educates respect to the general humarmsjalu
composes national culture, and contributes to bpoigress. Among the wide range of subjects ofitiet
to education there are persons with special leggls Some of such subjects are individuals with
disabilities or children with development derivaso Specifics in legal regulation of their status i
education are determined by a necessity to formaimrantees of the right to education and to eéitai
the situation where such persons may be factuatiijyded from the educational system and social life

It must be admitted that for modern judicial liteen@ the matters related to the right to educasien
not new ones, but enough researched and elucidstadely, V. KopeychikovQ. Malko, M. Vitruk in
their works disclosed a legal base and content aistitutional right to education; K. Bolunka,
V. Pogorilko — have studied certain aspects of exxthje right to education®. Karelina — focused on
introduction of distanced learning for studentshwitinctional health disabilities. T. Skorik, V. Buar,

A. Kolupaeva — deal with problems of inclusive eatian; V. Zhuravsky]. Ziaziun — devoted their works
to the problems of integration for people (chilgresith special needs in all spheres of life.

The problems of legal status of children with dik&bs in education have not been yet a subject to
comprehensive study in modern Ukrainian legal s@el/sually, such issues are referred to socialriggc
law, within the limits of which the matters of dided persons’ social protection are consideredaleg
mechanism of accessibility of education for thitegary of children is not completely determined andn
existing legal norms have to be improved.

Key outcomes of the researchElaboration of legal norms on children rightpé&formed since the
Declaration of children’s rights 1959The last act is the UN Convention on the rightgp@rsons with
disabilitie$, adopted at the end of 2006 and still not enfarbed reflected a gradual change of mankind
view on the problem of equality and nondiscrimioatof persons with disabilities in education.

Principle of rights equality in education area aledermination of its meaningful features may be
find in various international legal acts by twoetditions: on the one hand, it is a fixation of theleone’s

! lexnapayis npas oumunu 1959 nporonomena pezomonieo 1386 (XIV) [enepansroi AcamGrei OOH. <http://www.
un.org/russian/document/declarat/childdec.htm>.

2 Kongenyiss OOH npo npasa insanioie 2006 Ipuitusta pesomomiero 61/106I enepansuoi Acam6nei OOH.
<http://www.un.org/russian / disabilities / convient/ disabilitiesconv.pdf>.
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right to education and, on the other hand, these sapplementary guarantees of equality and non-
discrimination of persons with disabilities in ass¢o education.

A number of general acts provide rules devotedetmgnition of the right to education, its social
importance and value for person, equality of rigintseducation. General declaration on human rights
stipulates the right of each person to educatibdeiermines that education shall be directed ¢oftifi
development of the human personality (the Artids}. 2nternational Covenant on Economic, Social and
Cultural Right$ determines that education shall be directed to fitile development of the human
personality and the sense of its dignity (the Aetit3).

UN Convention on the rights of the child 19§8ovides for member-states recognition of thetrigh
of mentally or physically disabled children to fulhd decent life including the right to assistairte
efficient access to educational services. The kdi@8, 29 of the Convention confirms the righttiod
child to education which shall be realized on ttesi® of equal possibilities ensured by Convention
member-states by its accessibility to all childeend measures on encouragement of regular attendance
schools and reduction of drop-out rates. Educatfochildren shall be aimed at development of thigdtsh
personality, talents and mental and physical &slito their fullest potential, as well as preparaof a
child for responsible life in a free society, irethpirit of understanding, peace, tolerance, etyualimen
and women. Moreover, the member-states of the Guinrerecognize the right to full and decent life,
conditions which ensure dignity, promote self-netia and facilitate the child's active participatiorthe
community (the Article 23).

A group of legal acts devoted to the rights of pesswith disabilities contains regulations aimed at
non-discrimination of mentioned persons, specifjcah education area, fixation of the principle of
accessibility to education. Declaration on the tsgbf mentally retarded persons declares along thigh
right to proper medical care and physical therdpy ¢he right to such education, training, rehéddibn
and guidance as will enable them to develop tHglitpand maximum potential. Declaration on thghtis
of disabled persons calls on recognition that iglets shall be granted to all disabled personsawitlany
exception whatsoever and without distinction ocdiination, including the right to education, vtioaal
training and placement services and other servitésh will enable them to develop their capabifitend
skills to the maximum and will hasten the procesddleir social integration. Yet in 1982 the UNr@eal
Assembly according to its Resolution has adoptedwWorld Action Program on disabled persons which
purpose was assistance in adoption of efficierivities for implementation of tasks on equality &iod
participation of disabled persons in social lifel atevelopment. 1983-1991 years were proclaimecby t
United Nations Organization as Decade of disabtrdgns.

Legal regulation of the children’s rights (with @depment deviations) in education area in European
countries took place in the second halfX3{ century, despite the system of special educatiartes its
formation in the first half of XX century. Along i the development of human rights theory after the
Second World War, the rights of persons with dig#s, also in education area, were recognized and
formalized at international level.

Especially actively the process of legal provisadithe right to education for persons with deviaso
developed after introduction of general compulsedycation which assisted in real finding of chitdre
needed special conditions of education and leanmiagram.

Nowadays, in Federal Republic of Germany thererareseparate legal acts on special education
regardless presence and progress of the systemuoat@on for children with special educational reeed
integrated and inclusive learning. The Federal guwent sees one of its tasks in ensuring equal
opportunities in education for all social groupsoyiding of measures on state assistance to youth
experiencing the lack of school education / or fols of social character (including young migraags
well). Particularly, The Federal Ministry of Eduicat and Science (BMBF — Bundesmisterium fuer
Bildung und Forschung) drafted the program on sttpfmovocational training for mentioned groups of
youth with special demands in order to assist tefarther employmerit

! MexyHapoausiii makT 06 SKOHOMHYECKHX, COLUANBHBIX H KY/IbTYPHBIX mpaBax ot 19.12.1966Parndurmposan
Ipesuanymom Bepxosroro Cosera CCCP 18.09.1973 (1996 6opnuk sasicnetimux 0OKyMennos no
MmedxcoyHapoonomy npasy. Obwas. Mocksa: H-T MeXayHap. IpaBa ¥ SKOHOMHKH, 167-199.

2 Konsenuist OOH mpo npasa muruan. Ipuitasta 20 muctonaga 1989p Parudixosana CPCP 13 uepsrs 1990p.
(1996).saxcretiuiux dokymermoeg no mexcoyHapooHomy npagy. Obwas. Mocksa: UH-T MexaAyHap. npaea u
sKoHOMHUKH, 188.

% Equal opportunities in education. Opportunitiestfe Disadvandaged. <http://www.bmbf.de/de/1023ph
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Special educational demands in Germany are defisea need in additional specific assistance in
education, in absence of which the education aneldpment cannot be a sufficient securing action
Student’s educational capacities are evaluatedublifeed teacher upon the request of student’smiardis
legal representatives or himself in the age ab@vgehrs old. Identification of special educatiot@mnands
is carried out under consideration of tasks, resménts and support measure from the school sideelas
as individual particularities, student’s environmanschool, expected results. Upon performed atain
the teacher shall draft a personal study plan f2ygars.

In England in 1870 was adopted the Elementary Bawcéct, in 1893 — the Elementary Education
(Bli:r;d and Deaf Children) A&tin 1899 — the Elementary education (Defective Bpdeptic Children )
Act”.

The Act refers to the epileptic children those vaine not “idiots” or “imbecile”, but who are not abl
to attend ordinary public elementary school duéhosevere epilepsy. The school authority shaNigeo
facilities for enabling any parent, who is of opinithat his child is handicapped to present sudd ththe
school authority to be examined, although he mayhawge been required so to do by that authoritguéh
possibility is not provided it is considered aslaimn of the Act. Examination of the child may be
performed only by a duly qualified practitioner. tkte same time, in case the school authority took a
decision on child examination, his parent or cdetanay not refuse it. In case of refusal the paseall
be liable to a fine.

School authority provides for the education of sobiidren in special classes at public elementary
schools, by boarding out or by establishing schdoisdefective children. The Act empowers school
authority to launch a special school, but it doesablige them to admit a child to special classdrool.
When it is deemed necessary a school authorityprayide guides or conveyances for children.

The state assigned financial support to the schabligh obtained a corresponding permission
(certificate) of Education Department. Herewithe ttertain requirements were addressed to schdals: t
education process shall not be commercially ortgeré®@nual expenses of schools shall be monitordd an
published, as well the school shall be a subjeogtsion by School Inspection of Her Majesty, éttthe
same time the Act enables Education Departmenssaa financial support from budget funds for the
education of defective children and epileptics. &bwer, the parents also should contribute payments
destined for children transportation, residing mataling school and for expenses related with school
attending (Articles 6-8).

According to the Elementary Education Act, the digh in the age from 5 to 14 years old are liable
to education at school, for mentally retarded chitdthe age of education was extended for 2 yefnimms-

7 to 16 years old.

In 1913 the British Parliament adopted the Mentefifdency Act. The Act entered into legal force
on the 1 of April 1914. It was aimed at further enhancemehfeeble-minded and mentally retarded
persons care, as well as amending of the Lunacy. Act

The Act was a result of work of the Royal Commiasim the Care and Control of the feebleminded,
which report has been published in July T90®ie document was appreciated as the fullesttaoughly
elaborated official act on feeble-minded in thetfogjuarter of XX century.

The Act defined a mental deficiency as delayednopinplete mind development appeared before
18 years in the result of inherited reasons oedthand traumas. Four categories of mentally éetiovere
determined depending on character and degree miatefy: “idiots”, “imbeciles”, “feeble-minded” and
“moral defectives”. Only two last categories argalasle to study, though for the feeble-minded it is
possible just in the condition of special classesahools. The Act allowed forced placement of feeb
minded in special institution if they were dangexdor people around. For execution of this Act iarivh
1914 were adopted instructions for institutions data transfer for registration of such personshim t

Y Ogpiyitinuii nopman €sponeiicokozo azenmemea 3 po3eumKy 6 061aACMi CREYiaTbHUX OCEIMHIX NOMPED.
<http://www.europeanagency.org/country-informatg@rmany/national-overview/identification-of-speeial
educational-needs>

2 Davey, H. (1981)The Law Relating to the Mentally Defective (Histatifoundations of forensic psychiatry and
psychology)New York, 349.

? Elementary Education (Defective and Epileptic @tgh) Act. 9th August, 1899 (1981). Davey, He Law Relating
to the Mentally Defective (Historical foundationsfarensic psychiatry and psychologiew York, 345.

* The Law Relating to the Mentally Defective, 191881). Davey, HThe Law Relating to the Mentally Defective
(Historical foundations of forensic psychiatry apslychology)New York, 1.
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Ministry of education and their displacement inecagency,

Hence, the legislation of Great Britain on edudatid children with disabilities has been enough
developed yet in the beginning of XX century. Itegose was not a provision of equal possibilitias,
arrangement of social relations for the benefitpafsons with disabilities and for security of the
community.

Scandinavian countries, same as in England, reftreed the usage of terms “mental deficient”,
“imbecile” etc. and apply at both legislative levaadd practical activity the notion “special educaéil
needs”.

The legislation of the Kingdom of Norway containadis which regulate relations in education area:
the Act on Kindergarten§ the Act on Elementary School and Secondary Eéw€athe Act on Private
Free Schoofs the Act on Adult EducatiGnand the Act on Universities and ColleyeShree of them
foresee the regulations on education of citizerth @isabilities. There is no separate legal acspecial
education in Norway. Regulations on the right taadion in special circumstances, as well as e of
child with disabilities to attend kindergarten areluded in the general act.

Article 9 of the Norway Act on Kindergartens stigids that children with disabilities have a prior
right to access to the childcare center, if as gpacialists decision the presence in such eduedtion
institutions will be useful for a child. The dedigiof specialists is taken with the participatidrpersons
who execute parental duties. Municipal authoritiess obliged to facilitate accessibility of suchtitugion
for a child. A child may receive a special pedagabassistance which is free for parents. Heneeldtal
system of Norway is oriented on preferential joiniof child to the ordinary environment where the
majority of children study and educate.

The Act Relating to Primary and Secondary Educali®f8, which is valid nowadays with some
amendments and supplements, regulates some ctates e the rights of children with disabiliti€So,
children who communicate by sign language may dduga this language or with its help (Articles 2-6)
The essence of education for them is determineddneral rules. Children in the age of compulsory
education (from 6 to 16 years) who require eduaaitiothe sign language, have the right to educdtion
this language. Decision on teaching in this languagd learning of this language shall be taken by
municipal authorities in education after expertBknd and visually impaired students have the trighbe
educated with application of Braille script and e&sary technical assistance, including teaching on
movement and orientation in school, as well ashervtay to and from school (Articles 2-14). The stuig
of secondary school of higher degree possess the sghts (Articles 3-9, 3-10).

Norway legislation same as legislation of otherdpgan countries formalizes the main rights and
guarantees in education for children with disabgit Norwegian acts provide special rules on ceildwrith
special educational needs and do not contain tiem'@ child with disabilities”.

Summarizing the above mentioned it is worth to adhat legal regulation of special education has
its specifics in each state. The absence of sep&gal act on special education is typical fordpeaan
countries at present time. Existing educationalesysfor children with disabilities is aimed at “lasion”
of students with special educational needs in amgireducational system as much as it's possible It
typical for all mentioned countries that while aefig of the notion “child with disabilities” a legjator
slowly reject from humiliating terminology which derlines different types of limitations and defens,
giving preference among them to the notion “chitdneth special educational needs”.

Ukrainian legislation entrenches key guaranteesdalization of the right to education for children
and adolescents with disabilities (defections imettgpment). At the same time, a number of childréth
disabilities do not receive education. One of #@sons of such situation is insufficient elaboratd the

! Regulations of the Board of Education under sacig2) of the Mental Deficiency Act, 1913. 24thMérch, 1914
(1981). Davey, HThe Law Relating to the Mentally Defective (Histatifoundations of forensic psychiatry and
psychology)New York, 456-459.

2The Day Care Institutions Act of 5 May 1995 No. di8tp://www.ub.uio.no/ujur/ulovdata/ lov-1995050%9-
eng.pdf>.

3 Act relating to Universities and Colleges of 12 M&95 No. 22<http://www.ub.uio.no/ujur/ulovdata/lov-
19950512-022-eng.pdf>.

* Mork T.E. (2005)Lov om frittstaande skolar (friskolelovajungelhaandboka, 15.

> Act on Adult Education of 28 May 1976 No. 8Bttp://www.ub.uio.no/ujur/ulovdata/lov-197605285-eng.pdf>.
® Act relating to Universities and Colleges of 12 M#®5 No. 22<http://www.ub.uio.no/ujur/ulovdata/lov-
19950512-022-eng.pdf>.
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mechanism of legal formalization of the right taiedtion in Ukrainian legislation.

One of the solutions for this problem may be arnothiction in Ukrainian legislation of the notion
“right to special education” meaning the possipitib obtain special educational services accortinte
law. Such right may be granted to those students whe to the health condition, physical and
psychological development (not obligatory certifieg handicapped status) faced challenges in magteri
of educational programs elaborated in comply wittteseducational standard, in unadjusted conditiors
require special educational services. Such serdepsnd from the identification of specifics in edtion
content, general procedure for estimation of sttelreeds in special educational services, ordesgpeal
of commission’s conclusion producing such estinmatidnd the most important, that ‘special children”
could feel themselves in educational institutiom®adinary students who are not differ from thesosh
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