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CTaT T4 npuceayeHa npobnemam posrnsagy NMTaHb, NOB’A3aHKX i3 rapaH TisMU HEBTPyUaHHS
B 0cOOMCTE i CimeliHe >KUTTS i npobnemamu ix peanisauii y KpUMiHaibHOMY NPOBaKEHHI
YKpaiHu 3 ypaxyBaHHsM 3araibHOBU3HAHUX 3acaf, i HOpM MIXKHapOJHOro npasa.
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CTaTba NoceslleHa NpobneMam pacCMOTPEHNUS BONPOCOB, CBA3AHHLIX C rapaHTUsMK
HEBMeLIATeNbCTBA B IMUHYHO 1 CEMEVHYIO YKI3Hb 1M NPO6AEMaMM VX peann3aLium B YrofNoBHOM
NPOW3BOACTBe YKpauHbl C y4eTOM 06LLENPU3HAHHBIX NPUHLMMNOB 1 HOPM MEXKIYHAPO/AHOro
npaga.

KntoueBble CIOBa: YronoBHbIe NPOLIECCYaNbHbIE FapaHT K, NPaBa M CBOBOAbI, IMUHAS XKU3Hb,
cemeliHas >KU3Hb.

The article is devoted to consideration of issues related to guarantees of non-interference in
private and family life and problems of their implementation in the criminal proceedings of
Ukraine taking into account the universally recognized principles and norms of international
law.
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Bu3HaHHS HeBig4YYy)XyBaHOCTI Ta HEMOPYLUHOCTI NpaB i CBO6GOA NOANHY, YCBIAOMNEHHS, L0
BOHW HafieXaTb /IAWHI 3a camolo i1 MpUpoaoto i BigobpakKeHHs LbOro (akTy CyCnifibHOK
CBIJOMICTIO CTBOPIOE MEPeAyMOBU ANS1 AOTPUMaHHS AEPXKaBOHO, Ti opraHaMu Ta Cny>K60BUMM
ocobamu npas i cBo60a ntoanHK [1, ¢. 106]. Taka 06MeXeHICTb [JepXkaBu LLOA0 NpaB i cB060[
NHOAVHN NOTPebye NeBHOT CYKYNMHOCTI Cy6’EKTUBHUX MpaB, HEOOXIAHOCTI iCHYBaHHSI MPaBOBMX
MeXaHi3MiB Ta IHCTUTYLilA, AKi HafaBasn 6 MOXXIMBICTb 3aXMCTUTY CBOT NpaBa nepes, AepKaBoto, Ti
opraHamu i cny>k6osvumun ocobamu, npes’aBUTK NPaBOBI BUMOTU [0 LepXKaBy 3 METOK MPUMYCUTK
1T goTprmyBaTmca KOHCTUTYLIT YKpaiHW Ta 3aK0HIB YKpaiHW. 3 ornsay Ha 3a3HaueHe, akTya/lbHUM €
po3rnag NuTaHb, NMoB’A3aHUX i3 KPUMIHa/IbHUMW MpoLLecyasbHUMK rapaHTiaMu npas ocobu i
npobnemamy iXHbOT peanisauii y KpMMiHa/IbHOMY MPOBaKEHHI YKpaiHW 3 ypaxyBaHHAM
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3arajlbHOBM3HaHWUX 3acaf i HOpM MiXKHapo4HOro npaBa. BoHW Xou i 3aKpinneHi y HauioHalbHOMY
3aKOHOJABCTBI, afe Lie NoTpebytoTb CBOr0 TEOPETUYHOIO A0OMPaLOBaHHS Ta YAOCKOHANEHHS
MeXaHi3MiB TX peanizaLii.

MepLuoyeproBrM 060B’I3KOM AEPXKaBW € CTBOPEHHS HAJIEXXHMX MEXaHI3MiB peastisalii rapaHTii,
L0 3a6e3MneyyroTb JOTPMMAaHHA OCHOBHYX Npas i cBo60A rpoMagsH. Lie MonoXeHHs 3akpinieHe y
posgini 1l KoHctutyuii Ykpainu «IMpasa, cBO60AM | 060B’A3KM NOAVHM | rpOMafaHNHax». Y cTarTi 3
KoHCcTuTyLiT YKpaiHW NporosoLleHo, Wwo 3abesneyeHHs npas i CBOGOA MHOAUHN € OCHOBHUM
060B’AI3KOM ep>KaBu, fiKa 3A4IACHIOE CBOK AifNbHICTL Yepes BiAMoBifHI opraHu i ycTaHOBM,
nignpuemcTaa, opraHisauii, a TakoX Yepes YNnoBHOBaXXEHMX Heto Mocagosux ocib. Cepea opraHis
JepXaBn, Ha AKi NOKMNaaeHo 060B’A30K 3[iNCHEHHS 3aX0AiB L0A0 3a6e3MneyeHHs JOTPMMaHHS
npouecyanbHUX NpaB Nigo3ploBaHMX, BaX/uMBe MiclLe BifBeAeHe opraHaMm AO0CYA0BOro
po3cnigyBaHHs. Came Ui Cy6’eKTW YNOBHOBaXXEHI 3abe3nedyBaTyt npaea Ta CBOGOAM NOANHU Y
cthepi KpUMiHaNBbHOTO MPOBAMXKEHHS, WO BifOYBaETLCS KPi3b MPU3MY CUCTEMU KPUMIHA/IbHUX
NpoLecyanbHUX rapaHTild.

OTXe, KpUMiHaNbHI NpoLecyasbHi rapaHTii — Ue nepebadeHi KpUMiHaIbHUM NpoLecyanbHUM
3aKOHOM YMOBW, 3aC06M | CoCco6M LL0A0 3abe3mneyeHHs Npas y4acHWKIB KPUMIHAIbHOTO MpoLiecy
Ta ix peanisauii, 3aXUCTY IXHiX 3aKOHHUX IHTEPECIB, a TAKOX 34iiCHEHHS MPaBOCYAAS Ta BUKOHAHHS
3aBfjaHb KPMMIHAIbHOrO NMPOBaMKeHHs. MNpeaMeToM KpUMiHaNbHUX NPOLECYaSilbHUX rapaHTii €
Mnpa.a Ta 3aKOHHi iHTepecn 0cobu, Ka € YYaCHUKOM KPUMiHANIbHOTO NPOBAMKEHHSA. 3aKOHHUMM
iHTepecamu Nifo3pHoBaHOr0, MiACYAHOIO € 10ro HalCyTTEBILLI iIHTEpeCH, coLjianbHO HeObXiAHi, Lo
BifOOpaXKeHi y HOpMax npasa i NifAratoTb 3aXMCTY 3a LONOMOro NPaBoBYX 3aco6iB. 30KpeMa,
rapaHTiaMu npa. i 3aKOHHWUX iHTEPeCiB Nif03pHOBAHOro, NiACYAHOro HeoOXifHO BBaXaTW:
KpUMiHabHO-NpoLecyanbHy (opMy, 3acay KpMMiHaNbHOro NPOBAKEHHS, npaBa 1 060B’A3KM
YYaCHWKIB KPUMIiHA/IbHOTO NpOoLecy, 3aX04M NPOLEeCyanbHOro NpUMycCy, CyLOBUIA KOHTPO/b Ha
[0CYA0BOMY PO3CAiayBaHHi, iHLWI 3ac06K, yMOBY i cnocobm (MpaBoBi HOPMW, CaHKLIi, NPaBoBi
IHCTUTYTK, cTagil Towo). 4N ycniWHOro BMpilleHHs 3aBAaHb KPUMIHaIbHOro NpoBafpKeHHS
HeobXxigHa BignoBifaibHa MOBe/iHKa BCIX YYAaCHUKIB NPOLECYa/IbHOT 4is/IbHOCTI 3 pO3C/ifAyBaHHS
KPUMiHa/IbHMX NMPaBoNopyLLUeHb. [HWMKM CI0BaMK, BUKOHaHHS 000B’S13KiB y4aCHUKamu NMPOLLECY,
3 0fIHOr0 GOKY, 3a6e3mnevye MOX/IMBICTb peanisauii iXHIX Npas i 3aKOHHWX iHTepeciB, 3 iHLIOro — €
HeobXiHOK YMOBOHO /151 AOCATHEHHS Liifeli KpYMiHa/IbHOT O NPOBaKEHHS.

MpouecyarnbHi BUMOTY 0 MOBEAiHKM YHaCHUKIB KPUMiHaIbHOTO NMPOBAPKEHHSA, Ha HaLLly IYMKY,
CKNafaloThCA 3: &) BUMOT, LU0 NPeA’ABAAIOTbL A0 NPOLIECYaibHOT MOBEAIHKM 0CI6, AKi 34iiCHIOTb
KpUMiHabHe NpoBaKeHHs (Y. 2 ¢T. 9, uy. 1, 2 ¢T. 11, cT. 92 KIMK Ykpainn); 6) npsmoi 3a60poHK
NEeBHOT AiANLHOCTI — 32060POHN HACW/LCTBA, NOrPo3 (4. 2 ¢T. 11 KMK YkpaiHu); 3a60poHu KaTyBaHb
(cT. 3 KoHBeHLT Npo 3aX1CT Npas /IIOANHY Ta 0CHOBHUX €B060L). OCHOBHWUM CNOCO60M JOCATHEHHA
MocTaB/IEHOT METU Ma€ ByTW NePEKOHaHHS IK MOXXMBICTb BM/IMBY Ha 0CO0Y Ta 1l BO/KO; B) NpUMYCY
B MeXax KpUMiHafbHOro npouecyanbHOro 3akoHy (cT. 140, 4. 3 cT. 143 KIK YkpaiHwn);
r) NpoLecyanbHMX CaHKLiA, L0 BUCTYNAaOTb SIK MpaBo3abe3neyyBasibHi 3ac06K peanisauii npunucis
HOpM npaBa Towo. Bka3zaHi MexaHi3mu Ta npobnemu TxXHbOT peanisauii Heo6XiAHO PO3MAHYTU
CTOCOBHO MpOLecyanbHOro 3MICTy psAgy 3acaf, WO € HalbiNbL 3HAYMMUMK 4151 3a6e3MeYeHHs
JOTPVMaHHS NpoLecyanbHUX Npas Mifgo3pHBaHOro, 06BMHyBadYeHOro. OTXe, y CT. 3 3arasibHoi
JeKnapauji npas mogyHm (gani — Jeknapauis), npuitHaToi MeHepanbHor Acamoneeto OOH 10 rpyaHs
1948 poky B MNapu3bkomy nanaui LLlaiio, 3akpinneHe NpaBo KOXXHOI SIIOAUHN Ha XUTTS, CBOOOAY i
0COOMCTY HeAOTOPKaHICTb. Y CT. 9 [leknapauii Bka3aHO MPO rapaHTito LbOro npaea Yy KOHTEKCTI
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KPMMiHa/IbHOTO NPOLeCyasibHOro NpuMycy: «HiXTo He Moyke OyTv NigAaHni apeLuTy, 3aTPUMaHHIO
abo BMUrHaHHIO». BignoigHo fo ct. 12 [eknapauii «HixTo He MOXe nigaaBarncs BTpyYaHHH B 010
ocobucTe i CimeliHe XWUTTS, nocAraT Ha HeJOTOPKaHICTb MOr0 XWTNa, TAEMHULIO A0ro
KOpeCnoH/eHLiT abo Ha iioro YecTb i penyTauito. KoxxHa ntoguHa Mae NpaBo Ha 3axMCT 3aKOHY Bif
TaKoro BTpy4aHHs abo Takmx nocsraHb» [2]. MixXHapoAHWIA NakT Npo LyBiNbHi i NoAiTUYHI Npasa,
patudikoBaHuii Ykazom Mpe3ugii BepxosHoi Paan YkpaiHcekoi PCP Big 19.10.73 Ne 2148-VIII (gani
—MakT), | EBponeiicbka KOHBEHLLiS MPO 3aXVCT NPaB SIHOAYHM 11 OCHOBHUX CBOGOA (aani — KoHBeHLis)
[y6n00Th NMPOro/oLLeHi y BKasaHiin [eknapauii npaBa, po3KpuBatoun X 3MICT AeTasbHille i
nepef6ayaloun MOX/IMBI 0OMEXEHHS, a TaKoX rapaHTil LyX rnpaB Yy KOHTEKCTi 60poTbby i3
3MI0YMHHICTIO B LLISIOMY i 3AIACHEHHS KpMMIHa/IbHOrO NPOBapKeHHA 30KpeMa. Hanpuknag, Taki
3axoay npouecyanbHOro NPUMYCY, SIK 3aTPUMaHHS /A apeLuT, 3a3ixXaloTb Ha 0CobuMCTe Ta ciMeiHe
XWTTS He 6e3nocepeHbO, a BHACNiA0K TOrO, L0 (haKT iXHbOr0 3aCTOCYBaHHS, CTaroun Haf6aHHAM
NacHOCTI, BM/IMBAE Ha YeCTb i J06pe iM’s MHoAMHN. TOMY MidXXKHapOAHO-MPaBOBi rapaHTil cBO6OA I
0C0OMCTOT HeJOTOPKAHOCTI 0CO6U Y KpMMiHANIbHOMY NPOBAAXKEHHI OJHOYACHO CAijJ po3rnsaaTh i
K rapaHTii mpaea Ha 3axucT i YecTi Ta 4o6poro imeHi. CT. 17 MakTy i 4. 1 cT. 8 KoHBeHL,iT gy6ntooTh
3micT cT. 12 fexnapavii. Kpim Toro, 3rigHo 34. 2 cT. 19 MakTy KoxKHa NofyHa Mae Npaso Ha CBO6oAY
LUIYKaTW, OTPUMYBATK i NOLIMPIOBATU OyAb-AKOro pojy iH(opmaLlito YCHO, NMcbMOBO abo 3a
[onomoroto apyky. BogHouac, BignosigHo o u. 3 ¢T. 19 MakTy, Le npaso Moxe ByTW NoB’s3aHe 3i
BCTAHOB/IEHUMY 3aKOHOM 0OMEXEHHAMM, HEOOXiAHUMM N NoBary Npas i penyTayil iHWKX 0Cib
[3]. ¥ cT1. 8 KoHBeHLUji nepegbaveHo: «KoxHa MogMHa Mae nNpaBo Ha nosary ii 0cobucToro i
CiMEeHOro XXUTTH, HeAOTOPKAHHICTb Ti XXMTMa 1 TAEMHULIED KOpecnoH/eHLii. He gonycKaeTbcs
BTPYYaHHs AepXXaBHUX OpraHiB y 34iliCHEHHS LbOro npaea, 3a BUHATKOM BMMAAKIB, KOAU Le
nepenba4eHo 3aKOHOM i HEOOXiHO B IEMOKPATMYHOMY CYCMiNbCTBI B iHTEpecax Jep>KaBHOT 6e3mneKu,
rPOMaACLKOro NopsaKy i 3anobiraHHs 3/1041MHaM, OXOPOHW 340P0B’St 260 3aXUCTY MOPabHOCTI
Ym 3aXUCTY MpaB i CB06OS, iHLLIVX 0Ci0» [4]. 3 TEKCTY NPOLMTOBaHMX AOKYMEHTIB B6a4aeThbCs: SKLLO
[Jeknapauis i MakT 06MeXyTbCs NPOronoLEHHSM NpaBa KOXKHOT MHOANHW Ha 3axXUCT Bif
HEe3aKOHHVIX i LOBI/NIbHUX 3a3iXaHb Ha 11 MPMBaTHE XXUTTSA, TO Y N. 2 CT. 8 KOHBEHLLIT BKa3aHi BUMasLKu,
KOMM 3a3Ha4yeHe MpaBO MOXe OyTW 06MEXeHe AepXXaBHUMU opraHaMu. HopMn MidKHapogHOro
npaBa MOK/MKaHi 3a6e3neynTin HeAOTOPKAaHHICTb 0COBUCTOrO XUTTHA, | MPaKTMKa IXHbOro
3aCTOCYBaHHA B CYKYNHOCTI YTBOPIOKOTb CBOIO POAY 3ara/ilsHOBU3HaHY «JOKTPUHY HEBTPYYaHHS».
MosicHotoum Lo JokTpuHy, €Bponeiicbka Komicis i3 npas ntoguHu y csoiii Metuuii No 6825/74
BM3Ha4MnNa, Lo NPaBo Ha NnoBary 0CO6KCTOr0 XMTTA € MPaBOM Ha HEBTPYYaHHSA B 0COOUCTE XUTTA,
MpaBOM XMTK, K X04eTbCs, 6e3 NoboKBaHHA PO3rofocy NoApobuLs 0COBUCTOro XUTTA. Mpu
LIbOMY MPaBO Ha NPUBATHE XXUTTSH, Y CBOKO Yepry, MPUMNYCKae HasBHICTb ¥ rpoMassaHMHa npasa
BMMaraTu Bij Jepasu piLlyymx fiid, CNpsAAMOBaHMX Ha 3a6e3MeYeHHs 3aXUCTY Liboro npasa. OTxe,
MpaBO Ha 0COBMCTE XXMTTA BK/KOYAE He NMLLE HEAOTOPKAHHICTb XXUTNA, TAEMHULIO NACTYBAHHS,
TenehOHHNX PO3MOB, HEAOMYCTUMICTb PO3r0/I0CY IHTUMHIMX NOAPOOULIb XXMTTS, a il NpaBo BUMaratu
Bif OpraHis Bnaam Aili, CNpsiMoBaHUX Ha 3a6e3MeYeHHs! HeJOTOPKAHHOCTI 0COBUCTOr0 XUTTS. AK
BVHO, NPaBO JIFOANHUN Ha HEBTPYYaHHS B AI0r0 0CO6MCTE Ta CIMEHE XXNTTA BKa3aHe Yy MiXKHapogHO-
MPaBOBMX AOKYMEHTaX NOpsf 3 TaKMMU NpaBamMu, K MPaBo Ha HeOTOPKaHICTb XWT/a, NPaBo Ha
TAEMHULLIO KOPeCNOHAEHLLT | NpaBo Ha HeOTOPKaHICTb YecTi i penyTauii [4, 5]. Takum YnHoM, y
Mi>KHapOJHO-MPaBOBKX AOKYMEHTaX MpaBa 0CcobM, LLIO0 OXOMN/OHTLCS MPaBOM Ha 0CO6KCTE i CiMeliHe
XWTTA, OTPUMASN 3aKPINeHHA | JOCUTL JeTanbHO pernameHToBaHi. Buxogaum 3 aHanisy Hopm
Mi>KHapoHoro npasa (CT. 14 MNakTy, cT. 6 KoHBeHLIiT) MOXHa BUAIIMTYM AL, 0608’ A3KOBUX MiHIMAIbHUX
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BUMOT, SKMX HEO6XifHO JOTpMUMYBaTUCA. [J0 HUX MepLU 3a BCe CAif, BiHECTW NpaBo BBAXATUCH
HEeBMHYBaTVM (Npe3yMnLis HEBUHYBATOCTI Ta 3a6e3neyeHHs 40BEAEHOCTI BUHM) Ta 3a6e3MneyeHHs
npasa Ha 3axucT (6yTv B TEPMIHOBOMY MOPSAKY | HErainHO NOBILOMIEHUM 3PO3YMINIOH MOBOHO
Mpo XapakTep i MiACTaBW 3aTPUMaHHs1; MaTh JOCTaTHIl Yac i MOXXMBICTb ANS MiArOTOBKM A0 CBOTO
3axMCTy; 3axuLiaTy cebe ocobmcTo abo 3a AOMOMOro 06paHOro 3axMcHWKa abo, AKLL0 HeMaE
[OCTaTHIX KOLUTIB A415 OMATK NOCNYT 3aXUCHMKA, MaTy NPU3HAYEHOr0 3aXMCHUKa 6e3KOLLTOBHO,
KLU0 LbOro BUMararoTh iHTepecu NpaBocyaas). HefoTpymaHHA xoua 6 04HOr0 NOMOXEHHSA 3 Yncna
060B’A3KOBUX MiHIMaIbHUX BUMOT Y BCIX BUMALKaX PO3INAAAETHCA AK MOPYLLUEHHSA NpaB 0cobu. [0
cKnagy KpuMiHabHWUX NPoLeCyanbHIX rapaHTiin 0cobu HaneXarb i Ti BUMOTU, SIKi pernaMeHTOBaHi
HOpMaMmu Mopaui 1 BiAirparoTb BEXK/IMBY POSb f/1 NPAaBUIbHOIO 3aCTOCYBAHHSA 3aKOHIB. Ake B
KPUMIHaNbHOMY NPOBaXKEHHI NUTAHHA NP0 3aXUCT XEPTB 3/104MHY, & TAKOX MPO BUHYBATICTb YK
HEBUHYBATICTb 0COOU, SIKa 3a3Hasa KpUMiHa/IbHOro NepecnifyBaHHs, a 0TKe, Npo i YecTb, CBO6OAY,
MaiiHO BUPILLYETLCS YaCOM B YMOBaX HaroCTPILLMX KOHAAIKTIB. i Yac 34iiCHEHHS KpUMiHaNbHOT
npoLecyanbHoT AiIANbHOCTI AepXkaBa HainbinbLL roCTPO BTPYHaETbCSA B 0COBUCTE XUTTA NHOANHMN.
Tomy 06MeXEHHS MpaB 0co6w Y X0gi i 30iiCHEHHS HEMWHYYE MOBUHHO BYT 3BeAEHE L0 MiHIMYyMY.
JOCATHEHHSA L€l MeTW HEMOX/IMBE 6e3 peTeNbHOro 3’ACYBaHHA i 3aKpIiMAeHHs PaKTUUHUX Ta
HOPUANYHUX NiACTaB MPOBEAEHHS CigumMX (PO3LIYKOBUX) AilA, WO MOPYLIYOTb HEJOTOPKaHHICTb
0COBUCTOrO XMTTA. [HWUMK ClioBaMK, Nepes Cnigumm, NPOKYPOPoM, CRigunM Cyaneto, CyaoM
MOCTIiHO BUHMKAIOTb NUTaHHA ETUYHOTO XapaKTepy, MOB’A3aHi i3 34iiCHEHHAM BCTaHOB/IEHOMO
3aKOHOM MOPSAKY MPOBaMKEHHS CifguMX (PO3LLYKOBUX) i HEernacHUX (PO3LUYKOBMX) Aiid, i3
3aCTOCYBaHHAM Pi3HUX METOZIB | 32C06iB pO3CAiflyBaHHA KPUMIHaIbHUX NPaBOMOPYLLEHb | BAKPUTTS
BUHYBaTUX. BaXX/IMBO, LLI0G Take BTPYYaHHS iCHYBaso f1LLe 3a HE0OXiHOCTI Ta 06rpyHTOBYBANOCS
HOpPMaMWu 3aKOHO/aBCTBaA.

Tomy po3rnsgarouy KpMMiHasbHy NpoLecyanbHy AisnbHICTb B aCNEKTi BTPYyYaHHS y cdepy
0COGWCTOrO XMTTA, NiACTaBM OTPUMAHHS TaKMX BiAOMOCTeN i Cy6’eKTaMM — OIVH i3 HANPAMIB, L0
noTpebye CBOro YA0CKOHaNeHHs. 30Kpema, y YnHHOMY KIMK YkpaiHu He KOHKPETW30BaHi (haKTUYHI
Ta FOPUANYHI MiLCTaBM OTPYMAaHHA TaKUX BiLOMOCTEN, He 3aKPInIeHo TakoxX i 3MiCT BIAOMOCTEA, Lo
CTaHOB/ATL NPOECiViHY TAEMHULO, HasiBHA CYMEPEYIMBICTb MiDK PISHUMU ray3aMu, a NesHi HOpMK
3arafioM He € afleKBaTHUMM LLOAO NPaKTUKM IXHbOr0 BUKOPUCTAHHS, LU0, Y CBOKO Yepry, BUMarae
MPOBeAeHHA KOMIM/IEKCHOMO JOCiIXXEHHA. 3ayBaXKMMO, LLLO HWUHI MO-Pi3HOMY TPaKTYHOTb MifCTaBu
OTpMMaHHSA BifJOMOCTEeA, LLI0 CTAHOB/NATL 0COBUCTY, CiMeliHy Ta NPoeciiiHy TAEMHULO, BiCYTHE
3arafibHe MOHATTS TaEMHUL, (haKTUYHO OT0 HEMaE i B OPUAMYHIA niTepaTypi. LLLo6 BU3HAUMTK
NIEKCMYHE 3HaYeHHS CNoBa TaeMHULSA Ta O4HOKOPEHEBWX CNiB, 3BePHEMOCS 10 C/TIOBHUKIB Cy4acHOI
YKPaTHCLKOI NiTepaTypHOT MOBU. Y «Benmkomy TiyMauyHOMY C/OBHUKY Cy4acHO YKPaiHCbKOT MOBU»
TaEMHULEI0 BU3HAETLCSA T€, LLLO «MPUXOBYETHLCA Bif iHLIWX, BiOME He BCiM; CeKpeT» [6, ¢. 1426];
TAEMHWIA — HEBIAOMWUIA, CEeKPEeTHWIA, NOTaHWIA, NPUTAEHWIA, CKPUTWUIA, HENeranbHUn (Kui
HeBM3HaHWIA 3aKOHOM) [7, €. 183]; TaEMHO — Kpafbkoma [8, c. 441]. 3MICT NOHATTA «TAaEMHMLA»
BK/ItOYa€E B cebe 6/10K CeKpeTHOT abo KoHGiAeHUInHOT iHhopmauiT (BigoMocTei), sKi Bigomi abo
[0BIpeHi By3bKOMY KONy Cy6’€KTiB, L0 0COBNMBIM YNHOM OXOPOHSETLCS 3aKOHOM. Hanpuknag,
0co6y1CTa TAEMHMLS — Lie KOH(iAEHLiHa iHopMaLLisi PO XXMTTS, 0COBUCTI AOKYMEHTM, NPO 3MICT
NNCTYBaHHS, TenierpaHMX NoBigoMEHb Ta TeNetOHHMX PO3MOB, MPOQeCiiiHa — KOH(iAeHUIHA
iHpopMaLis Npo afBOKATCbKY, NiKapCbKy, HOTapianbHy fisnbHICTb. TOMY, Ha Hally AYyMKY,
TAEMHWLSA — Lie OXOPOHIOBaHa 3aKOHOM KOHdiAeHLiHa iHopMaLis y NeBHil cgepi cycnifbHUX
BiJHOCWH, LU0 BioMa BU3HAYeHOMY KO/y 0Ci6. JeTanbHille 3ynMHUMOCA Ha 3’ AICYBaHHI NigcTas
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OTPUMaHHS BiAOMOCTEl WO0A0 0COOUCTOrO XXWUTTS, L0 CTAHOBMSATL OCOBUCTY, CiMeliHy Ta
MPOQECiAHY TAEMHMLIIO.

OfHMM i3 crocobiB 36MpaHHA 40Ka3iB € NoAaHHSA MiANPUEMCTBaMM, yCTaHOBaMM, OpraHisatismMu,
nocafoBMMmM ocobamm i rpoMagsaHaMmn NpeaMeTiB i JOKYMEHTIB, WO 4OMOMOXYTb Ha BUMOTY
CNig4oro BCTAHOBUTU HeOBXiAHI B KpUMIHANIbHOMY NPOBaKeHHi (hakTUYHI faHi. 3ayBaXXMmo, LU0
KpVMiHanbHUIA NPOLECyaNbHUIA 3aKOH He nepeabayae Hi NiAcTas ofepXKaHHA NeBHUMY Cy6’eKTamMu
KPMMiHaNbHOrO NpoLecy BifOMOCTEN, WO CTaHOBAATL NPOdeciiHy TaeMHWLIO, Hi NigcTas
OJepXXaHHs faH1X NPOo 0COBUCTE XUTTA Bif rpomMasH1Ha — BNacHWKa iHopmaLii. JoBoanTbes
KoHcTaTyBat, Wo B KMK YKpaiHW )OAHWX PiLLeHb He 3arponoHOBaHO: Hi 3arasibHi NoN0XKeHHS, Hi
npasuna 36MpaHHs JOKasiB He MICTATb NpoLecyanbHUX FapaHTiidl ¥ 3B’S3KY 3 OTPUMaHHSM Bif
rpoMagsiH BilOMOCTERN NPo 0CO6UCTE XUTTA. 3 OrNsay Ha Te, Wwo KOHCTUTYUIS YKpaiHW rapaHTye
MpaBO KOXXHOIO0 Ha 0COBUCTY W CiMEHY TaEMHULIKO, TaKWil CTaH pedeil He MOXHA BU3HATU
HOpMaNbHWUM, afyke i MOHATTA € 6/IM3bKUMM 33 3HAUEHHAMM, X04a i He TOTOXHMUMU. 30Kpema,
MOHATTS «0COBUCTA TAEMHMLA» Ta «CiMeHa TAEMHMLA» B HayLli BUKOPUCTOBYOTb K CMOJTYYHWIA
TEPMiH i BK/1afatoTb Y HbOTO CYyKYMHICTb IHpOPMaLLii MPO: OCBITY, CIMEWHWIA CTaH, PeNITiAHICTb,
CTaH 340p0B’4, AaTy i MiCLe HAPOKEHHS, MaliHOBWIA CTaH Ta iHLWI MepcoHabHi AaHi Mpo ocoby.

Ha Hawy fymKy, ocobucTa i ciMeiiHa TaEMHULS — NMOHSATTS He TOTOXHI, X04a BOHU i TiCHO
NoB’A3aHi Mi>k c06010. BigMiHHVM, KaTeropiaibH1M 03Ha4YeHHAM BUCTYNAKOTb TYT MOHATTS «0C06a»
Ta «CiM’A». BigMIHHOCTI MiX HUMW MONAraTb Hacamnepes y TOMY, WO 0COBUCTE XUTTH
6e3nocepeHbO CTOCYETLCA IHTEPECIB OKPEMOTO IHAMBIAA, a CIMENHE XXNTTA — iHTepeciB AeKiNIbKOX
ocib, fKi cTBOpWUAM CiM’t0 | NepebyBatoTb Y BifHOCUHAX, AKi perynotoTbes CiMeliHUM KOAEKCOM
YKpaiHWu. Y 3B’A3Ky 3 BUKMaAeHUM POOGMMO BUCHOBOK, L0 OCOGUCTY TAEMHMLIIO CTaHOBASTb
BiOMOCTI NPO NPVBATHE XXUTTSA KOHKPETHOI 0CO6M, 5IKi BOHa 6axkae 36eperTi B TaEMHULL Bif, iHLLIMX
0Ci6. Takumu BiOMOCTAMM MOXYTb 6YTMW BiAOMOCTI NPo 11 340p0B’S, IHTUMHE XMNTTS (30Kpema,
HasIBHICTb NO3ALLINFOGHUX IHTUMHIKX CTOCYHKIB), X06i, 0COB/MBOCTI CIMEIMHIX CTOCYHKIB (HAPOMKEHHS
no3a LW60oM AMTUHM TOLL0). HaTOMICTb CiMeliHa TaEMHULIS — Lie BIAOMOCTI NP0 NPUBATHE XNTTS
ysieHa (41eHiB) OKPEMOT CiM’T UM AeKiNbKOX CiMeld, iKi BiH (BOHM) 6aXkatoTb 30epertv'y TaEMHWL Big,
CTOPOHHIX 0Ci6. Y rany3eBoMy 3aKOHOLABCTBI MPOCTEXYHOTLCA Pi3Hi NiAX0AM O BU3HAYEHHSA KONa
YYaCHUKIB, fAKi, 3rijHO i3 3aKOHOM, MOXYTb OTPMMaTK AOCTYN A0 BiANOBIAHOI iH(opMaLii. Ans
OTPVMaHHS BiJOMOCTEWA, LLI0 CTaHOB/ATL NPOQECiiHY TAEMHWLO, HEO6XiAHE KTOMOTaHHS OpraHis
[0CYy0BOro po3cifyBaHHs, NPOKypaTypu, CRig4oro cyagi, cyay. 4o sarafbHux nigcras 0TPUMaHHS
BiOMOCTEW NpOo 0COBUCTE XKUTTA, LLLO CTAHOB/ATb 0COBMCTY, CiMeliHy /i NpodeciiHy TaEMHULO,
HaNeXuTb rpyna opmMansHUX NigcTas, cepef AKUX: a) HasBHICTb MaTepianiB NpPOBa[XKEHHS;
6) 06I'pyHTOBaHa BMMOra YroBHOBaXXEHOT 0CO6M 3 MOCUNAHHAMMW Ha HOPMUW 3aKOHOAABCTBA
YKpaiHn.

3 Ljieto MeTO NPOMOHYEMO B YMHHOMY KIMK YKpaiHu 3aKpinuTyi Take NONOKeHHs: «OTpUMaHHS!
BIZIOMOCTEW MPO 0COOMCTE XKUTTH, LLLO CTAHOBASATL 0COBUCTY, CiMeiHY i Npodeciivy TaEMHULLO,
Bif MiANPMEMCTB, YCTaHOB, OpraHi3auilii HesaneXHo Bif (hOpMU BNACHOCTI 3AiACHIOETHCA Y
KPVMiHaNIbHOMY MPOBaPKEHHI Ha NigcTaBi 06rpyHTOBAHOT BUMOIMW. YUHaCHUKN KPUMiHATbHOTO
MPOBAPKEHHS, IKMM Y 3B’513KY 3 BUKOHaHHSM NPOgeCiiHmX 060B’A3KiB CTa/IN BiOMI BiAOMOCTI PO
0COBUCTE XMTTA, IO CTAHOB/ATL 0COBMCTY, CIMENHY I NPOgeciiiHy TaEMHMLIKO, 3060B’A3aHi
36epiraty Ui BiJOMOCTi B TAEMHULLi Ta He fONYCKaTW IXHLOTO PO3NOBCHOAKEHHA». BignosigHo [0
HOPMaTMBHUX aKTiB, L0 PEry/o0Tb AiANbHICTL OpraHis 4OCYLOBOIO PO3C/ifyBaHHA LWOAO0
3abe3neyeHHs JOTPUMaHHA Npas Nifo3PHoBaHNX, HafaHi NeBHi Aep>KaBHO-BaAHI NOBHOBAXEHHS, Y
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MeXKax SIKMX BOHM 34IACHIOKTb CBOKO AisiNIbHICTb. LIi MOBHOBa)XKEHHS 63M0CepeaHbO BU3HAYAOTh
(hopmu IXHBOT AISNILHOCTI. [J0 HUX MOXKHA BiAHECTW: PEryNSTUBHY, MPaBOOXOPOHHY, OpraHisaliiiHy,
BUXOBHY.

Lii MexaHi3My 3a6e3meyeHHs 3anexaTb came Bif LUMX GOpM, Y MeXax SKUX 3LiACHIOTL
6e3nocepeHili npoLiec 3abe3neyeHHs 4OTPUMAaHHS NPOLECYabHUX NPaB MNig03pHoBaHMX, MiACYAHNX.
3anexHo BifJ KOHKPETHYX Liifel i 3aBAaHb, hopmMamm 3abe3neyeHHs 0TpMMaHHSA NpoLiecyanbHUX
npas Nigo3proBaHWX, NIACYAHWX € 30BHILLHI NPOABW B3aEMOY3rOMKEHOro (PYHKLiOHYBaHHS
CKaf0BYIX e/IEMEHTIB MexaHi3My 3abe3neyueHHs, L0 CNPAMOBaHi Ha MepeTBOPEHHS 3aKpimnIeHUX y
3aKOHi npaB i cBOOOA Y AiNCHICTb, WO BifobpaXae 3a6e3neyeHHst 4OTPUMaHHS NpoLecyabHMX
npas Nifo3proBaHKX, NigcyaHX. MexaHiam opraHisaLiiHo-NpaBoBOro 3abe3rneveHHs JOTPUMaHHS
rnpas Nifgo3ptoBaHMX, NiACYAHNX PO3MNAAAETHCA K AMHAMIYHA CUCTEMaA NPaBOBUX Ta OpraHisauiiHnX
eNeMeHTIB, Ais | B3aEMOZiS IKMX CNPAMOBaHI Ha 3anobiraHHs NopyLLEHHAM iXHiX npaB i cB060A, Ha
BiIHOB/EHHSA Y pa3i NOpYLUEHHS. BiH MiCTUTb y COGi: OXOPOHY MpaB; 3aXMCT MpaB; oPUANUHY
gonomory ntoavHi. Lloao opraHisauiiiHoT dopmuy 3a6e3neyeHHs nMpaB i CBOOO/ NHOAVMHM, HaLli
Npono3uLii NonaraknTb y TakOMy: NO-MepLue, 3 METOK NiJBULLEHHA MPOodecioHani3My npauiBHUKIB
00 3a6e3neyeHHs JOTPMMaHHA NPOLECyanbHUX MPaB Mif03pHBaHNX, 06BNHYBaYEHMX Y CUCTEMI
NPOECiAHOT NiArOTOBKM NPOBOANTK SK MiHIMYM pa3 Ha MicsLpb OCBITHIO pO6OTY LIOAO 3MICTY
OCHOBHMX NOMOXEHb HOPMATMBHMX aKTIB, L0 3aKPinaoTb Npasa i CBOGOAW NOANHN 1
rpoMagaHuHa; no-apyre, 3 MeTOH 3aKPineHHs OTPUMaHUX TEOPETUYHUX 3HaHb 34i/iCHIOBATM
NpUIAMaHHS 3aiKiB y nepcoHaty NoAiLiT LLoA0 0CHOBHMX MOMOXKeHb KOHCTUTYLIT YkpaiHu 3 npas i
CBOGOA MHOANHY i FPOMAJAHNHA, MiXKHAPOAHMX Ta BiOMYMX HOPMATUBHIMX aKTiB 3 LibOr0 MUTaHHS;
MO-TPETE, BUAINATA [OCTATHLO Yacy ANs NPOBEAEHHS IHCTPYKTaXKy CAifYMX Ta OnepaTvBHMX
npauiBHUKIB, AKi 3a1y4atoTbCs ANA 34iNCHEHHS KPUMiIHa/IbHOTO NPOBaYKEHHS, aKLEHTYHUM NpK
LibOMY YBary Ha To/lepaHTHOMY CTaB/IEHHI [0 rpOMaasH i JOTPMMaHHI IXHIX NpaB; No-4eTBepPTE,
HeoOXiHO 060B’A3KOBO MPUIAMATK [0 YBarn KepPiBHMLITBOM Migpo3ainis Aiesi Npono3nuii Wwoao
noninLUeHHs 3a6e3neYeHHs A0TPMMaHHSA NPOLECYanbHMX NPaB Nigo3prBaHMX, NiACYAHMX, OCKINIbKM
IHKOMM Y nignernux 6ifblue NPaKTUYHOrO AOCBIAY 3 LpOro MUTaHHS; No-n’sTe, chif Hagasaty
MOX/MBICTb MpaLiBHMKaM NOAiLiT 6paTh y4acTb y TeNeBi3iHMX nepefadax LLoA0 Po3’ACHEHHS
rpomagsiHaM OCHOBHMX MpaB Ta 060B’A3KiB NpaLiBHUKIB MOMILIT Nig 4ac 3AiCHEHHS KPUMiIHaIBHOTO
MPOBAPKEHHS, LLIO, Y CBOKO Yepry, Ma€ Ha MeTi JOCATHEHHs B3aEMOPO3YMiHHSA MidK FpoMagsaHamu
Ta npaviBHVKamy nonivii. OxopoHa npas i cBO6OS NOANHY € NPOSBOM Ge3rocepefHbOT il OXOPOHHUX
HOpM MpaBa Ta OpraHisaLliiiHo-NpaBoBOT AifNLHOCTI OpraHis Bnaau.

LLle ogHa (hopMa opraHisaLiiHoro xapaktepy — po6oTa i3 3asBamu Ta NOBiAOMNEHHSMU OCi0,
aHaNiITUYHMMK MaTepianamm MOHITOPUHTY LLOA0 CTaHy 3abe3rneyeHHs JOTPUMaHHS NMpoLecyanbHUX
rnpas Nifo3ptoBaHKX, NiaCyaHMX, CNPsSIMOBaHa Ha: aKTVBi3aLlito poni MOANHIN Y BiACTOHOBaHHI CBOTX
npaB, CBOOOA i 3aKOHHMX IHTEPECIB Ta CKacyBaHHS MOHOMOMLHOIO NpaBa AepXKaBun Ha OXOPOHY Ti
npas i cBO60A; hopMyBaHHS ePEKTUBHOT aAMiHICTPaTMBHO-NPOLECYanbHOT 6a3n B3aEMOBIAHOCHH
JOANHN Ta NOCaf0B0oi 0COOM; CTBOPEHHS CUCTEMM NMPOTUBAT Y BiAHOCUHAX NIOLAMHN 3 AePXKaBHUMU
opraHamm Ta iXHIiM NocagoBMMM 0C06aMK, MPU3HAUEHHSIM SIKOT € CTBOPEHHSI MaKCUMasIbHO PiBHMX
YMOB 19 HeATpasti3aL,ii IpaBonopyLUEHb Ta 3/10BXWBaHb 3 60Ky NpeCTaBHUKIB Blagy.

CTyniHb 3a6e3neyeHHs JOTPMMaHHA MpouecyanbHUX MpaB Mig03pHoBaHUX, MiACYAHUX €
BXX/IMBMM MOKA3HWKOM [JOCATHYTOrO CYCNiSIbCTBOM i IEPXXaBot0 PiBHS LMBINi30BaHOCTi. CTBOPEHHS
Ha/IeXXHMX YMOB /151 PeasibHOIO 34iCHEHHS KOXXHMM CBOIX CY6’EKTUBHMX NPaB BYCTYMNAE aKTya/IbHOO
TEOPETUYHOIO | NMPaKTUYHOI Mpobnemoto, Lo noTpedye BiAMOBIAHMX HayKOBO-TEOPETUYHUX
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[OCNIKEHb, Y LEHTPI SKMX NOBMHEH 6YTI KOMM/EKC B3aEMOMNOB’A3aHNX COLLia/IbHUX Ta KOPUANYHIX
YMHHUKIB. [lns BTiNEHHA NpaB Ta CBOOOA /HOAWNHM HEAOCTATHBLO iX INLLIE NPOroA0CUTU. MOBUHHI
MaTy MicLe NpakTUYHe 3MiLHEHHS Ta PO3BUTOK MPaB MHOAVHN, NiABULLIEHHS AKOCTI 3aKOHOAABCTBa,
a TakoX (hOpMYBaHHS NPaBOBOI KyNbTYpW, KA, 30KpeMa, BK/IKOHYaE 3HaHHA i PO3yMiHHSA npas i
cB06OZ NHOAYHK, CBiJOME BUKOHAHHS BUMOT Mpasa, Mosary A0 Npas Ta cBo60A, iHLIMX OCi6 i MpaKkTUYHI
HaBMYKM LLLOA0 3aXMCTY CBOTX NpaB. KpiM Toro, icHye HarasibHa noTpe6a BOCKOHANOBATY JiSNbHICTb
[lep>kaBHOro anapary, FpPOMafiICbKMX opraHisaLlii Ta cy»60BuX 0Cib, AKi NOBUHHI 3a6e3neyyBaTu
peanisaLlito Npas i CBOOOS, NHOANHW.
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