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YAK 340.132
POJIb ITPUHIIUITY ITPABOBOI BUBHAUEHOCTI Y ITIPOIIECI ITPABO3ACTOCYBAHHSI
LEGAL CERTAINTY PRINCIPLE ROLE IN LAW ENFORCEMENT PROCESS

IMankparosa B.O.,
cmapwutl éuxnaday kagedpu opududnux oucyuniin Cymcokol ginii
Xapxiecvbko2o HaYioOHANbHO20 YHIGEpCUMEMY 6HYMPIUHIX CNPA8

Y cTatTi aBTOp aHanisye CyTHICTb Ta 3MiCT MPUHLMNY NPaBOBOI BU3HAYEHOCTi Y NpoLieci NpaBo3acTocyBaHHs. Harono-
Luye, Lo MPUHLMN NPaBOBOi BU3HAYEHOCTI € KIOYOBUM Yy CUCTEMI 3aranbHMX NpUHUMNIB npaBa. A Takox OOrpyHToBye
HeOoOXigHICTb OOCMIMKEHHS NMPUHLMMY NPaBOBOI BU3HAYEHOCTI, OCKIfIbKM BiH € CYKYMHICTb BUMOT 40 OpraHisavii npaBoBoi
cUcTeMm 3 MeTor 3abesneyeHHs cTabinbHOro NPaBoOBOrO CTAHOBMLLA NOAVHN.

KntovoBi cnoBa: npuHuMnu npasa, NPWHLMN NPaBOBOI BU3HAYEHOCTi, BEPXOBEHCTBO NpaBa, NpaBo3acTOCyBaHHS,
3aKOHHi O4YiKyBaHHS.

B cratbe aBTOp paccMaTpuBaeT CyLLHOCTb U coaepXxaHne npuHuuna I'IpaBOBOVI onpeneneHHoCT B npouecce npaso-
NPUMEeHeHN4A. OTmevaer, 4To npuHUMN I'IpaBOBOVI onpegerneHHoOCTU ABNAeTCA KIo4YeBbiIM B CUCTEME obLwmx NPUHUMMNOB
npaea. O6ocHoBbIBAaET HEOOXOANMOCTb UCCNEAOBaHNS npuHUmna I'IpaBOBOﬁ onpeneneHHoOCTH, NOCKONbKY OH €CTb COBO-
KYNMHOCTbIO TpeGOBaHVIVI K opraHusauuu I'IpaBOBOVI cucTembl € Lenblo obecneveHusi ctabunbHoro NpaBOBOro NOJIOXKEeHUA
YyerioBeka.

KniouyeBble cnosa: npuHUUNbI Npasa, NpuHLKMN I'IpaBOBOl;I onpeneneHHoCT, BepXOBEHCTBO npaBa, npaBornpuMeHe-
HWe, 3aKOHHblE OXXNAOaHUA.

In this article the author considers the essence and the content of legal certainty principle in law enforcement process.
One should note that legal certainty principle is a cornerstone in the system of the general principles of law. The article
substantiates the nature of legal certainty principle study since it represents a set of requirements for legal system
organization to ensure stable legal status of individual.

Key words: principle of law, principle of legal certainty, rule of law, law enforcement process, legitimate expectations.

IMocranoBka npoodsemu. [Ipunimn mpaBoBoi BU3HA-  Mpo X NMpaBoBi HacHiAkW. BiH BuMmarae, 30kpema, o0
YCHOCTI € KIIOYOBUM y CHUCTEMi 3arajibHUX NMPUHIUIIB TPABOBI aKTH 3a3/aJIeTigb ONPIIIOJHIOBATINCS, isUTH
mpaBa. Sk gopeuyno 3ayBaxye HaykoBelb C.I1. [lorpe6- Ha MaiiOyTHe, Oynu SICHUMH, IPOCTUMH, TOYHUMH, HiT-
HSIK, 3TITHO 3 UM TMPUHIIMIIOM JIFOJIM TIOBMHHI Marh KuUMU 1 HecynepewruBumu [1, ¢. 298]. OcobauBy poib
3MOTY TUIAaHYBaTH CBOI Jii 3 YIEBHEHICTIO, O 3HAIOTH IIell IPUHIMUI BiIirpae y mporeci IpaBO3acTOCYBaHHS,
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Cepis [IPABO. Burryck 33. Tom 1

OCKIUTBKM HOTO JOTPHMAaHHS € OCHOBOIO Oprasizarii
Oynb-sIKO1 HOPMATHBHOI CHCTEMHU.

Cran nocaimxkennsi. Ha HeoOxigHocTi JOCTIKEHD
y it chepi BKe HEOTHOPA30BO HATOJIOLIYBAIHM BIiTUM3-
HsH1 HaykoBLi, 30kpema JI. BoradoBa, M. Ko3zro0pa,
A. Kononiii, FO. MarBeesa, C. [Torpe6nsik, I1. Pabino-
Bu4, M. 1Bik, C. [lleBuyk Ta iH. OfHaK MpaKTHKA ITOKa-
3ye€, [0 MPUHIIMIT PABOBOT BU3HAYEHOCTI 11 NiepedyBae
Ha CTajil CBOTO YTBEPDKEHHS, TOMY ITOTPEOYy€ TMO/Iah-
IIUX HAyKOBHX OOIPYHTYBaHb IOJO HOTO 3HAYCHHS B
MIPaBOTBOPYOMY Ta IPABO3aCTOCOBIOMY IpOIIECax.

Metoro 1iei myOmikaiii € aHami3 poJii NPHHIUITY
MPaBOBOI BU3HAYEHOCTI B MPOIIECi MPaBO3aCTOCYBaHHS.

BukianeHHsi 0OCHOBHOro Mmarepiaay. Y HayKoBii
JNOKTPUHI MPHUHIIMIT TPABOBOi BU3HAYEHOCTI PO3IVIsiia-
€THCS SIK €JIEMEHT BepXOBEHCTBa paBa [ 1, ¢. 298; 2 c. 2].
Sk Bkazye C.II. [lorpeOHsK, B yMOBaX BEpPXOBEHCTBA
IpaBa IPaBOBiI HOPMH Ta X JHKepena (HOpMaTHBHO-TIpa-
BOBI aKTH Ta 1H.) TOBHHHI BiJINIOBIIaTH IPUHITUITY TIPaBO-
BO1 BU3Ha4EHOCTI, a00 neBHOCTI (anri. legal certainty).
Le#t mpuHIMI, SIKUH 1HOAI HA3MBAKOTH «HOPUIAHYHOIO
Oesnexoro» (anri. legal security), abo mpaBoBOIO cTa-
OutbHICTIO (HIM. rechtssicherheit) — mmpoka KoHIIETITis,
CTPHKHEM SIKOi € mependauyBaHicTs [1, c. 298].

[NepenbauyBaHicTh 3MICTy Ta 3aCTOCYBAaHHS 3aKOHIB
HeoOXiHa Jy1st 0Ci0, 100 BU3HAYMTH OOCST TXHIX MpaB i
3a0e3MeYnTH, MO0 1X MOBEIIHKA BIINOBIAA MTPABOBUM
obomexxeHHsM. A.P. CyntaHOB 3a3Hauae, 110 MPUHITAIT Tpa-
BOBO{ BU3HAYEHOCTI Tependadae cTablibHICTh MPABOBOTO
peTyIoBaHHS HAsIBHUX TpaBoBimHOCHH. [IpaBoBa BU3HA-
YeHiCTh HeOOXI1/THa, 1100 YYaCHUKH BiIMOBIIHUX BiTHOCHH
MODJIM B PO3YMHHX MEXKax INependadaTtd HACHiIKU CBOET
MOBEIIHKM 1 OyTH BIEBHEHUMHU B HE3MIHHOCTI CBOTO O(i-
LIHO BU3HAHOTO CTATYyCy, IIPaB Ta 000B’s3KiB. [IpuHIImm
MIPaBOBOi BU3HAYCHOCTI Ma€ HA METi 3a0e3MeUNTH yIacHHU-
KiB BIINOBITHUX BiTHOCHH MOYITHBICTFO TOYHO CITPOTHO3Y-
BaT pe3yJIbTaT CBOIX Jii, a TAKOXK JaTh HaJIito, 10 TpaBa
UX 0ci0 OymyTh 3aXHIIEHI; IO TIPH BUPIIICHHI CTIOpY il
Cy0’€KTa MPaBO3aCTOCYBAHHS TAKOX OyTyTh IMPOTHO30BaH1
it mepenOauyBaHi, if He 3MiHIOBATIMYTHCSI BiJ] OHI€T CIIpa-
BU JIO 1HIIIOf; III0 CYAOBI pIllIEHHS, SIKi HAOpaJIM 3aKOHHOT
CHJIH, BUKOHYBaTUMYThCs [3, ¢. 58].

Ha nymky C.C. AnekceeBa, 3aCTOCYBaHHs IpaBa €
JPYTHM 33 3HAYCHHSM ITiCJIS TPaBOTBOPYOCTI YNHHUKOM,
II0 «ICTOTHO BILUTUBA€E HA IPABOBE PETYIIIOBAHHS, IPUTO-
My BILIMBA€E y CAMOMY XOJIi, y IIPOIIECi BIUTUBY TpaBa Ha
CYCHUIBbHI BIIHOCHHWY; «OPTaHH 3aCTOCYBaHHsI TpaBa B
ONTUMAIILHOMY BUIIAJIKY TPOJIOBKYIOTh «CITPABY», PO3-
M0YaTy MPaBOTBOPUICTIO», BOHU «IOKJIHMKaHI 3abe3rie-
YHUTHU [IPUBEICHHS B )KUTTS FOPUIUYHI HOPMH, BUPAIKCHI
B HUX 3arajibHi MPOrpaMu MOBEAIHKH, KOHKPETU30BaHE
iX BTUICHHS B peajbHUX JKUTTEBUX MpOLECaxX 3 ypaxy-
BaHHSAM OCOOJMMBOCTEH Ti€l UM 1HIIOI KOHKPETHOI CUTY-
amii» [4, c. 259].

3 oIy Ha CKa3aHe y HAYKOBIM JOKTPUHI BUILIA-
IOTh TIPUHIMUIN A0 3aCTOCYBaHHS HOpM TpaBa. OmHuM
3 TaKMX TPUHIMIIB pPa3oM i3 OOTPYHTOBAHICTIO, JIO-
LITBHICTIO, CIIPABEIMBICTIO TA POZYMHICTIO € TPUHITHIT
MpaBoBOi BU3HAYEHOCTI [5, c. 3].

C.II. IlorpeOHsK mpH aHali3i MPUHIOUIY MPaBOBOL
BHU3HAYEHOCTI SIK CKJIJI0BOI BEPXOBEHCTBA MpaBa, BUJi-

JIsi€ BUMOTH, IO BUTTMBAIOTh 3 BU3HAUEHOCTI Y TIpo1ieci
MPaBO3aCTOCYBAHHS: HOPMAaTHBHO-TIPABOB1 aKTH MOBH-
HHI BUKOHYBATHUCh; IIOBUHHA 1CHYBAaTH NMpPaKTUKa yTOY-
HeHHs (KOHKpeTHu3alii) 3MICTy HOPMaTUBHO-IIPAaBOBUX
aKTiB; IOBUHHA ICHYBaTH MPaKTHUKa OJHAKOBOTO 3aCTO-
CYBaHHS 3aKOHY Ta PIIICHHS CYHiB IOAO 3aCTOCYBaHHS
3aKOHY MOBHHHI OyTH OCTaTOYHHMH W OOOB’SI3KOBHUMH
Ta MiuIsiraTd BUKoHauHio [1, ¢. 312-315].

A M. Ipuitmak 3a3Hauae, M0 3 TPUHIIHUITY TPABOBOL
BH3HAYCHOCT] BUILJIMBA€ BUMOTA JI0O BU3HAYEHOCTI CYJIO-
BUX PillICHb, 110 MOJISTae B 3a0€3M1CUCHHI BUKOHAHHS CY-
JIOBHX PIlIEHb T4 HEMOXKJIMBOCTI CKaCyBaHHS OCTaTO4Y-
HOTO CYJIOBOTO pilieHHs [6, ¢. 55].

PosmissHeMo Oinbll  I€TaNbHO MOPSAOK BTUICHHS
MIPUHIIMITY TIPAaBOBOI BU3HAYCHOCTI Y IIPOIIEeCi IIpaBo3ac-

TOCYBaHHS.
CBoro yacy Ha 3alUTaHHS: «SIka KOHCTHTYIIiS Haii-
Kpama?» — Bijomuid HiMenbkuid myOminuct Kapi-

Jlromeir Bepne BianoBis: «Ta, sika Kpare BUKOHY€ETHCS.
Lle#t Bupa3 akTyaj pbHHM 1 AJIs1 Cy4acHOI MPaBOBOI CHUCTe-
MH, aJUke B YKpaiHi Ha ChOTOJHI ICHY€ «IIPaKTHUKay He-
HAJIE)KHOTO YW B3arajli HEBUKOHAHHS MPHUIIKCIB HOpMa-
TUBHO-IIPABOBUX aKTiB [7].

OnHi€er0 3 MPUYHMH HEHAJCKHOTO BHKOHAHHS HOP-
MaTHUBHO-TIPABOBUX aKTIB € X HEBU3HAYCHICTb, BIICYT-
HICTh TPAaKTHKH YTOYHCHHS TTOJIOXKEHb, SKi BUKINKAIOTh
TpyaHoIli. UnHHE 3aKOHOIABCTBO MOTPeOye BIOCKOHA-
JICHHSI, Y 3B’SI3Ky 3 UUM OCOOJTUBY aKTyalbHICTh Ha0yBa€e
KOHKPETHU3allis IOPUINYHIX HOPM, SIKa 3HAYHOIO MipOIo
3a0e3neuye TOUHICTh, BM3HAUCHICTh Ta Y3TOIKEHICTH
HOPMAaTHUBHO-IIPABOBUX AKTiB.

M.O. Bnacenko B Monorpadii «Pa3ymHOCTH H
OIPENIeNIEHHOCTh B TIPABOBOM PETYJIMPOBAHUN» BKa3ye€,
10 KOHKPETH3ALlis € 3ac000M IEePEXOAy BiJ HEBH3HAUE-
HOCTI /10 BU3HAYCHOCTI B IpaBi. HaykoBenps Haromomrye,
0 KOHKPETHU3aIlisl — IIe BJIACTHBICTh MPAaBOBOTO pETY-
JIIOBaHHS, TIPUYOMY BIACTHUBICTh 00’€KTHBHA, 0e3 sSKOi
BOHO HaBPSI 9N MOXKEe OyTH HE TiJIbKH €(DEeKTHBHUM pe-
TYISTOPOM CYCHUIBHHUX BITHOCHH, aje i (yHKIiOHyBa-
TH B3araji. KonkpeTtusaris — 1ie kateropis Teopii npasa,
sIKa OXOILIFOE OCHOBHI HOTO MPOSIBU: IPABOTBOPUICTh Ta
mpaBo3acTocyBaHHs [8, c. 75].

O.C. TopaieHko BKa3zye, 110 KOHKpPETH3Allilo IpH
MPaBO3aCTOCYBaHHI 3/IHCHIOIOTH Pi3HI OpraHH, 3a pi3-
HOIO TIPOIIEAYPOIO, 3 PI3HOK METON. BHIUISIOTE TpH
OCHOBHI THUIIM KOHKPETH3allii MPU MPaBO3acTOCYBaHHi:
CyIlOBa, YIpaBIiHChKA W aJIMiHICTpAaTHBHA. Y Mpoleci
MIPaBO3aCTOCOBHOI MiSTIBHOCTI YHOBHOB&)KCHI OpraHd
(BMKOHaBYA BIIa/Ia, Cy/, MPOKyparypa i T.11.), KepyIonch
MIPAaBOBUM PO3CYAOM, HPHUIMAIOTh MPAaBO3aCTOCOBHI
AKTH, KOHKPETU3YIOUU FOPUIUYHY HOPMY BiAMOBITHO 10
IHJIUBITyaTbHUX CUTYAIliN.

[IpaBo3acTocoByBau y CBOiM AiSITBHOCTI:

— KOHKPETH3Y€E IOPHINIHI HOPMH, CHOPMYIIHOBaHI y
3araJbHOMY BH/II;

— KOHKPETH3Y€E OIIHOYHI TIOHATTS 1 TEPMiHU FOPH-
JUYHOI HOPMU;

— KOHKPETHU3Y€ MPH HasIBHOCTI MPOOLTIB y IpaBi.

[IpaBo3acTocoBya KOHKpeTH3alis (PaKTUIHO CTBO-
PIO€E 3arajibHe MPABUIIO 3aCTOCYBAHHS IOPUAUIHUX HOPM
y BIIHOIIICHHI 10 TUX YH IHIINX KOHKPETHUX JKUTTEBUX
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o0cTaBuH. AOCTpaKkTHa IOPUANIHA HOpMA MEPEBOIUTH-
sl B KOHKPETHE TPABUIIO, 10 3aCTOCOBYETHCS /10 TIEBHOT
o0cTaBuHH, (haKTy, IX CyKyHMHOCTI, IHAUBITyali3y€eThCs,
BUPOOJISIOTHCS «KOHKpeTHI hopMu pearnizaiii 103BoJe-
HOTO HOPMOIO 3arajibHOTO THITY MTOBEIIHKI.

VY paMKkax mpaBo3acTOCOBHOI KOHKPETU3AIlil HEMOXK-
JIBE CTBOPCHHS HOBOI IOPUIMYHOT HOPMH, alie BHACII-
JIOK HEl B IMPaBOBE DPETYIIOBAHHS BHOCUTHCA IMEBHUUI
CIEMCHT HOBH3HH, SKHH pa3oM 3 HOPMOIO CaM CTae
00’ekToM 3actocyBaHHs. [IpuuomMy 11eii HOBHUI elleMEeHT
HE TIOBUHEH BUXOJMTH 32 MEXI 3MICTYy IOPUIANIHOT HOP-
MH, 110 KOHKpeTu3yeThes [9, c. 19].

Sk 3a3Ha4anoch BUILE, BXKIIMBOIO BUMOTOIO, 1110 BU-
IUIMBAE 3 TIPUHIIMITY IPABOBOi BU3HAYEHOCTI, € MPaKTH-
Ka OJJTHAKOBOT'O 3aCTOCYBaHHS 3aKOHY.

PexxnM oHaKOBOTO 3aCTOCYBAaHHS € HEOOXITHAM IS
HAJIe)KHOTO 3aXUCTy TpaB 1 cBOOO JroauHU. BiH cripu-
sie IpaBoOBIl Oe3mell 1HIUBIAA, KU MOXE TUIAaHYBaTH
CBOIO JTISUTBHICTB 1 pO3pax0OByBaTH Ha Te, 110 MPH peati-
3arii #oro mpas 1 3aKOHHUX 1HTEPECiB OPraHM BIAIH Ta
CYOH MiATUMYTb NepeadadyBaHoO, BiAMOBITHO A0 BCTa-
HOBJIEHOTO MOPsIKY. Cyn € mocepeJHUKOM y KOH(IIKTI
MiX MyOJiYHOIO BIAJOI0 Ta TPOMAJSHUHOM, TOOTO BiH
OCTaHHIA NPUXUCTOK Yy BUIAAKY BUYMHEHHS OpraHaMU
yOIIYHOT B YH TIOCAIOBUMHU 0COOAMHU CBaBITLHUX
Jii mpotH npuBatHUX oci6 [10, c. 782].

Vkazom [lpesumenta Ykpainun Big 10.05.2006 p.
Ne 361/2006 3arBepmxena KoHieniisi BIOCKOHAICHHS
CYIIBHMIITBA ISl YTBEPKCHHS CIIPABEIIMBOTO CYLy B
VYkpaiHi BiIMOBIIHO JIO €BPOTICHCHKUX CTaHAAPTIB, sKa
MICTUTh TOJIOKEHHS IIOJI0 MPaBOBOi BHU3HAUEHOCTI Y
nporeci npaBo3acrocyBanHs. Pos3nin Il n. 4 mae Ha3By
«¥OpuanyuHa BU3HAUEHICTh, OIHAKOBICTH CYA0BOI Ipak-
TUKH 1 BIJKPUTICTh CYIOBUX pillleHb». BiAMoBigHO 10
HBOTO CYJOBI PIIIICHHS MalOTh BiJMOBIIATH KPHUTEPisIM
IOPUIMYHOI BH3HAUYCHOCTI Ta ONHAKOBOCTI IPAKTHKH.
Ilporo HEOOXiHO JOCSIIaTH HE3aJICIKHO B SKOCTI 3a-
KOHOZABCTBA, SIKE MOXKE OyTH HEUITKHM, CYIEPECWINBHM
a00 TakuM, 0 MiCTUTH IporanuHu. Cyx, 3aCTOCOBYIOUN
MOJIO’KCHHS 3aKOHY, TIOBUHEH BPAaXOBYBATH LTI Ta Ha-
Mip 3aKOHOJABIIS, iHTEPHIpPETYBaTH HOTO, BUXOASYM 3
MIPUHLIMITY BEPXOBEHCTBA IMpaBa. BiakpuTuii goctymn no
CY/IOBUX PIIIICHb MA€E CTaTH OJTHIEIO 3 Halle(PEKTUBHITIIMX
(hopM KOHTPOIIO TPOMAACHKOCTI 32 AisUTBHICTIO CYTOBOT
BJIAJIH, IIO CIIPHATUME OJHAKOBOMY 3aCTOCYBAaHHIO 3a-
KOHIB 1 Tiepe10avyBaHOCTI Pe3yNIbTaTiB BUPIIIICHHS aHa-
norivHuX cnpas. [loBuHHI OyTH mependavyBaHUMU W
FOPUINYHI HACIIIKH YXBAJICHOTO CYIOBOTO PIIICHHS JIsI
ocobu. OOMEXEHHS IIOAO BIIKPUTOCTI CYIOBHUX PIllICHb
MO’KE BCTAHOBJIIOBATUCH JIHIIIE 3aKoHOM [11].

€BponeHchKU Cyl 3 TpaB JIOAUHU HEOJHOPA30BO
y CBOIX PillIEHHSIX HAroJolNIyBaB Ha Pi3HUX Ta 4acTo Cy-
MePEeWIMBUX MiX0AAX 0 3aCTOCYBAaHHS Ta TAYyMayeHHS
BHYTPILTHHOTO 3aKOHOJABCTBA YKPATHCHKUMH CYIOBUMU
opranaMu. Sk TpUKIag MOKHA HaBecTH crpaBy «Co-
BTPaHCaBTO- XOJJIMHT TIPOTH YKpaiHW» Bil 25 NUIHS
2002 p. PimenHs B mild crpaBi CTBOPWIIO TPEIICICHT,
SIKMIA 3HAYHO BIUTMHYB Ha TIO/IAJIbIITY MMPAKTHKY SIK YKpa-
{HCBKOTO CYHOYMHCTBA, TaK 1 CaMoro €BpONEHCHKOTO
cyay. Y 1. 79 PimenHs 3a3Hauaocs, 110 «Opa3y BU3HA-
I0YM CBOIO OOMEXEHY KOMIIETEHINIO IIOJIO0 MEepeBipKH

JOTPUMAHHS BHYTPINIHBOTO 3aKOHOAABCTBA (piIICHHS
y cupasi «beitenep nporu Itamii» — B.I1., Ne 33202/96,
5.01.2000, § 108), Cyn He MOXXe HE BUCIOBHTH CBOIO
CTypOOBaHICTh LIOAO PI3HUX Ta YacTO CYNEPEUSIMBUX
MiXOAIB 10 3aCTOCYBAHHS Ta TIyMaueHHs BHYTPIIIHbO-
TO 3aKOHOJABCTBA YKPATHCHKUMU CYIOBHMH OpPTaHAMH:
Bumuit apOiTpakHUH Cyl JIBidli CKACOBYBaB DIllICHHS
CYIIIB HIDKYOT JIJAHKH Y 3B’ SI3KY 3 THM, 1110 OCTaHHI HE 3a-
CTOCYBAITH BIJIMOBIIHUM YHHOM 3aKOHO/IaBCTBO, HE PO3-
IJISTHYJTM HAJIS)KHUM YMHOM Ta TIIHOOKO (aKkTH y cripa-
Bi Ta apryMeHTHU 3asBHHKA, 1 110 BUCHOBKH, 3pO0OJICHI
HUMH, OyJH nepedacHuMU 1 cynepeunuBumi (§ 17136
Buuie)» [12, c. 26].

OTxe, €AHICTh OIHAKOBOI'O 3aCTOCYBAHHS 3aKOHY 3a-
Oe3reuye MpaBoBy BH3HAUCHICTH Ta BTUTIOETHCS IIUITXOM
OIHAKOBOTO 3aCTOCYBAaHHS CYIOM TOTO CaMOTO 3aKOHY B
OJTHAKOBHX CIIpaBax IIoJI0 Pi3HUX 0ciO.

Haiimmpie B HayKoBid JiiTeparypi yBara mpuaiis-
€ThCS POJI ¥ 3HAUSHHIO TIPUHIIUITY MPAaBOBOi BH3HAYE-
HOCTI 110710 3a0€3Me4YCeHHS] BUKOHAHHS CYTOBUX PIllICHb.
A .M. IlpuiimMak 3a3Hauae, 0 HEMOXJIIMBICTh CKaCyBaH-
HSl OCTAaTOYHOTO CYJIOBOTO PIlICHHS, sIKe HAOpayio YuH-
HOCTI, € IIe OJHIEI0 3aNOPYKOI0 CTA0UIBHOTO MPaBOBO-
rO CTAHOBHIIIA 0COOM, aJKE CYJOBI PIIIEHHS, OKPIM 1X
3pO3YMUJIOCTI Ta YITKOCTi, MOBUHHI OyTH CTAOUTLHUMHM
[6, c. 55].

A.A. PykaBumHMKOBa BKazye, M0 CBPONEHCHKHNA
Cya 3 TIpaB JIOAMHU PO3IIAAAE BHMOTY IPABOBOI BH-
3HAYCHOCT1 y JIBOX ACHEKTax: SIK BHUMOTa JIO CaMOTO
CYIIOBUM pillleHHAM (HOro SICHOCTi, HECYNEepeuyHOCTI,
BMOTHBOBAHOCTI), TOOTO 10 OTO 3MiCTOBHOI CTOPOHU;
TaK 1 BAMOT'a B CEHCI «CTIMKOCT1» OCTaTOYHOTO CYI0BO-
ro pillleHHS B LIJIOMY, MOKIMKAHOTO OyTH CTaOiIbHUM
PETYIATOPOM CYCHIUIBHHX BiTHOCHH. BBa)karouu mpaBo-
BY BH3HAYCHICTh «CTIHKMM CYIOBHUM PIIICHHAM», €B-
POTICHCHKUI CyJl BUKOPUCTOBYE Take (POPMYIFOBAHHS:
«OCTaToyHe Cy/loBe pinreHHs». Lle moHaTTs €Bpomneii-
CbKUH CyJ HE MOB’S3Y€ 3 IPOLELYPOIO BCTYIly BUPOKY
B 3aKOHHY CHJIy (HE BUKOPHCTOBYETHCS TaKMH TEPMiH).
VY cBoixX pimeHHAX €BPONEHCHKUH CyJ 3 MpaB JIIOIUHU
Jla€ 03HAKM OCTATOUHOCTI CYJJOBOTO DIllICHHS: Ma€ Ha-
OyTH YMHHOCTI, J03BOJICHOTO CYZOM, B HbOMY ITIOBHHHA
OyTH OCTAaTOYHO BCTAHOBJICHA 1 JO3BOJCHA (haKTUUHA
cTopoHa cripasu [13, c. 75-76].

Ciin HaroJocWTH, IO, KOHCTATYIOYH IOPYIICHHS
MIPUHIIMITY TIPAaBOBOi BU3HAYCHOCTI, €BPONEHCHKUH Cy/T
3 MpaB JIFOJAWHU 3ayBa)XKHUB, IO CYIEPEWIUBI PIillICHHS
BHUIIIOTO HAI[IOHAJIBEHOTO CYIy CaMi € JPKepesioM IpaBo-
BOT HEBHU3HAYCHOCTI Ta MOPYIIYIOTh MIPABO Ha CIPaBe/I-
JUBHUN CyNOBUI PO3INIAJ, 3aKkpimieHe y cT. 6 KonseHmii
PO 3aXMCT MPaB JIFOAUHU Ta OCHOBHUX CBOOO/I.

Jns mpuknanxy MOKHA HABECTH PIlICHHs y CIpaBi
«Tperybenko mpotu Ykpainu», Ie BKa3aHO, M0 PillleH-
HS CyHy, sIKe HaOylno CTaTycy OCTaTOYHOTO, HE MOXKE
OyTH CKacoBaHE B TOPSAKY HAILILY YU B OYIb-SKOMY
IHIIIOMY TIOPSJIKY, HE 0OMEKEHOMY YaCOBHMH MEXaMHU
Ta KOMITCTEHIII€I0, HABITh SKIIO TAKH MOPSAJOK Ma€ Ha
MET1 BUIIPABIICHHS HEJOJIKIB Ta IOMUIIOK, JOMYIIEHUX
Cy/llaMM HHWXK4UX JIaHOK [12, c. 5].

[IpuHUIMO TpaBOBOT BU3HAYEHOCTI TAKOXK BUMArae
3a0e3reueHHs] BUKOHAHHA CyNOBHUX pimeHb. CynoBi pi-
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IICHHS, 1110 HaOpaju 3aKOHHOI CHIIH, € 00OB’I3KOBUMH
JI0O BUKOHAHHS yCiMa OpraHaMu Jep»KaBHOI BJiaJv, Op-
raHaMy MICIIEBOTO CAMOBPSIyBaHHS, 1X MOCAJIOBUMH
Ta CIy)KOOBUMH oco0amu, (Hi3MYHHUMH Ta FOPUIHUYHH-
MU oco0amH Ta iX 00’€JHaHHAMHU Ha BCili TepHUTOpii
VYkpainu. 3a3HaueHa HOpMa € JIOTIYHUM BiITBOPEHHSIM
MPUHIMITY TPaBOCYAIS OO0 OOOB’SI3KOBOCTI BHKO-
HaHHS CyJIOBUX pillleHh Ha TepUTOpii YKpaiHH, 3aKpi-
mwieHoro B Koncrutymii (ct. 124). ¥V cmpasi “Soering
vs UK” (judgement of 7 July 1989) €Bpomneiicbkuii cyn
BHU3HAYMB, 1110 KOHBEHIIiA SK MPaBOBUH aKT, 10 3a0e3-
revye 3aXMCT MpaB JIOIWHY, iepeadayae, 1o ii rapanTii
MaroTh OyTu peanbHUMHU Ta edextuBHuMH. KpiM Toro,
Oyab-sKe TIyMadeHHsA NpaB Ta cBOOOJ, L0 TapaHTy-
FOThCSI, Ma€ BIJIMOBiNAaTH 3aragbHuUM pricam KoHBeHIIii,
MeTa SKOi — 3a0e3IeUeHHs 1 PO3BUTOK i/1ealiB Ta I[iH-
HOCTEH JEeMOKpPAaTHYHOTO cycminbeTBa. OTXKe, AepiKana
3000B’s13aHa IOTPUMYBATHCS TPOMAJITHCHKUX MTPaB 0Ci0
Ta 3a0e3IeuyBaTi Halle)kKHE W CBO€YacHE BUKOHAHHS Pi-
HICHHS CYIy, III0 Ha0pajio 3aKOHHOI CHIIH.

BukonanHs Oyap-KOro  CyIOBOTO  DIIICHHSA €
HEBi/I’€MHOIO CTai€I0 MPOILECy MPAaBOCYAIS, a OTXKE, Ma€e
BiamosigaTu BuMoram cr. 6 Kousenii. SIk Haroiaocus €B-
porieiicbkuii cyn y pileHHi, yxsaieHomy 7 Tpasts 2002 p.
y crpasi «bypnoB npotu Pocii», BUIIpaBIaHHsI HEMOXKITH-
BOCTI BUKOHAHHSI CYJIOBOTO PIllIEHHS BIJICYTHICTIO (DiHAH-
CYBaHHS € HETIPUITYCTHMHUM JIJIS ICPIKaBH.

[Tynkr 1 c1. 6 KoHBeHIIiT rapaHTye KOXHOMY TIPaBO
Ha 3BEPHEHHS JI0 CY[ly 3 TI030BOM CTOCOBHO MOTO TpaB

Ta 000B’S3KIB IMBINLHOTO Xapakrepy. Y crpasi «l opH-
c01 mpotu ['penii» €Bponeiicbkuii Cy/1 3a3Ha4MB, IO BH-
KOHAHHS PILIIEHHS, YXBAJIEHOrO OyJIb-KUM CYIOM, Mae
PO3LIHIOBATUCh SIK CKJIQJ0BA YaCTHHA CYIOBOTO PO3-
misiny. Kpim Toro, ciiji HaroJocUTH, 10 HEBUKOHAHHS
pIIICHHS € BTPYYaHHSIM Y IPaBO HA MHUPHE BOJOMIHHS
MaifHOM, TrapaHToBaHe cT. 1 Ilepmoro mpotokoiy 10
Kongeniii [14].

OTxe, BUKOHAHHS CyHOBHX piIICHb Ta IX OCTAaTOU-
HICTb € 3aII0PyKOI0 CTabiIbHOTO MPAaBOBOTO CTAHOBHIIA
ocodu.

BucHoBku. 3 MpPOBEACHOTO JOCIHIJKCHHS MOXK-
Ha 3pOoOHMTH BUCHOBOK MPO T€, 10 NPHUHLHUII MPaBO-
BOi BHU3HAYEHOCTI BiAirpae Ba)KJIUBY pOjib Yy Ipoueci
npaBo3acTocyBaHHs. OCKUTBKU IIPaBOBa BU3HAYCHICTH
MOKJIMKaHa 3a0e31eTyBaTH CBOCUaCHHUN Ta SIKICHUI 3a-
XUCT MPaBO3aCTOCOBHHMH OpraHaMH TpaB i CBOOOJ
JIFOAWHY SIK HAWBHUIOI IIHHOCTI. SIK GauynMMo, Jeraib-
HE 3aKpiIUICHHS IPUHIUIY PaBOBOI BU3HAYEHOCTI Ha
ChOTO/IHI BificyTHE. ToMy aKkTyaqbHUM € MUTAHHS PO
3aKpIIICHHS [[bOTO NPUHIUIY HA 3aKOHOJABUOMY DiB-
Hi, 00 1ano 3MOry TapaHTyBaTH BUKOHAHHS, yTOY-
HEHHsI HOPMATHUBHO-TIPABOBHX aKTiB, OCTATOYHICTh
Ta 000B’S3KOBICTh BUKOHAHHS CYJOBHX pillleHb. AJe
MepI HiXK [ed MPUHIXI OTPUMAE 3aKOHOIABYE 3aKpi-
MJICHHS TIOTPIOHO YITKO PO3YMITH HOTrO 3MicT, 00CsT
BHMOT, Y3TO/DKCHHS 3 IHITMMH YHHHUMH IIPHHIATIAMH.
ToMy HayKOBi JOCIIJDKEHHS y 3a3Ha4YeHid cdepi 3amm-
IIAIOTHCS aKTYaJIbHUMH.
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