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Y cTatTi aBTOp AOCHiMKYyEe NPaBOBUIA CTATyC afBokaTa sik 0cobu, sika Hafae NpaBoBy AOMOMOrY, B LMBINIBHOMY Cyao-

YMHCTBI. POBUTBLCS BUCHOBOK MPO AOLIMbBHICTb ICHYBaHHSA TaKOro iHLLOIO yYacHMKa LMBINbHOrO NpoBagkeHHs. BkasyeTbces
Ha HeoOXigHICTb 3aKpinmeHHs YiTKOro NopsAKy MNOCBIAYEHHS NOBHOBaXeHb 0cobW, sika HaJae NpaBoBy AONOMOrY, Ta po3-
LUMPEHHS KOomna MOoro NOBHOBaXEHb i3 METO NEPETBOPEHHS TaKoi 0COOM Ha aKTUBHOIO yYacHMKa LMBINbHOTO CYyA04MHCTBA.
PobuTbca BMCHOBOK MpoO Te, L0 afBOKaT, 3aiMaroyn npouecyanbHe cTaHoBuLLie ocobu, sika Hagae npasoBy [OMOMOTrY,
HabyBae cTaTycy BnacHe agBokarta, a He npedcTaBHMKa 4 3axmcHuka (nogibHo Ao cTaTycy agBokaTa cBigka).

KntovoBi cnoBa: agBokat, agBokaTcbka LisinbHICTb, 0coba, sika HaJae NpaBoBY [OMNOMOTY, LMBIMbHE CyAOYMHCTBO,
BUTPATW Ha NpaBoBYy AOMNOMOTY.

B cTaTbe aBTOpoM 1ccrieayeTcsa NpaBoBOW CTaTyC afBoKaTa B Ka4ecTse Nu1La, KOTOPOoe OKasbiBaeT NpaBoBYH NMOMOLLb
B rpaXkgaHCKoM CyaonpoussofcTee. [lenaertcs BbIBO4 O LIENecoobpas3HOCTX CyLLEeCTBOBaHWUSA TAaKoro APYroro y4acTHMKa
rpaaaHCKoro NpoM3BoACTBa. YKa3biBaeTCs Ha HE0GX0AMMOCTb 3aKpensieHnst YeTKOro NopsiaKka yaoCTOBEpeHUs MOIHOMO-
YMin NLA, OKa3blBatoLLIEro NPaBoBYH NOMOLLb, U PaCLLMPEHMUS Kpyra ero MorHOMOYUMIA C LiEMNbIo NPeBpaLLeHs Takoro nuua
B aKTMBHOrO y4aCTHMKA rpaXdaHcKoro Cyonpon3BoacTea. [enaeTcs BbIBOA O TOM, YTO aflBOKAT, 3aHUMasi npoLeccyarsb-
HOE MOMOXEHWE NMULa, Oka3sblBatoLLEero NPaBoByo MOMOLLb, NMOfy4YaeT cTaTyc coGCTBEHHO afBoKaTa, a He NpeacTaBuUTENs
1N 3almTHUKa (NogobHoO cTaTycy agBokaTa cauaertens).

KnioueBble crnoBa: afBokart, afBoKaTckas AeATeNnbHOCTb, NNLO, KOTOPOe OKa3biBaeT NPaBOBY MOMOLLb, rpaxaaH-
CKO€ Cy0MNpPOV3BOACTBO, PACXOAb! Ha NPABOBYIO NMOMOLLb.

In this article the author explores the legal status of the lawyer as a person who provides legal assistance in civil
proceedings. The conclusion about expediency of the existence of such other party of civil proceedings. The necessity
of securing a clear order of the person identification authority to provide legal assistance and expanding the range of its
powers, in order to make that person an active participant in civil proceedings. The conclusion is that the lawyer taking
the procedural position of the person providing legal aid receives the status of the actual lawyer, not a representative or

defender (just status of the lawyer of witness).

Key words: lawyer, advocacy, person who provides legal assistance, civil proceedings, cost of legal aid.

AKTyajbHicTh Temu. Koncturyiis Ykpainu mokna-
Jla€ Ha aJIBOKaTa 000B 30K 1110JI0 HaJIaHHS MTPOoQeciiHOT
mpaBHAYO] (TIPaBOBOI) JTOMOMOTH KOXHIM 0co0i, sika ii
notpedye. beszamepeuHo, OCHOBHUMH (DYHKIIISIMH, SIKi
MOKJIAIAI0ThCSl HA a/IBOKATa, 30KpeMa i y LUBLUIBHOMY
Mpolieci, € NMPEICTaBHUITBO Ta 3aXUCT iHTEpEeCiB 0ci0.
OCHOBHUM BHJIOM TPOQECIHHOT ISUTBHOCTI aJBOKaTa B
[UBUTLHOMY CYJIOUHHCTRBI € MPECTABHUIITBO. AJIC islTh-
HICTb aJIBOKaTa B [IMBIIBHOMY ITPOBAKECHHI HE OOMEKY-
€THCSl BUKJIFOYHO 3JIIHCHEHHSIM (DYHKIIIT Ipe/ICTaBHUIITBA
0ci0, a aJBOKaT MOXKe HaOyBaTH i CTAaTycy OCOOH, sKa
HAJIa€ TaKy JIOTIOMOTY. AKTYyaJIbHICTh TEMH BHSBIISIETHCS
B TOMY, [0 YKPaTHCbKUI 3aKOHO/IaBEIb IOCUTH (hparMeH-
TapHO BPETYNIHOBYE CTATYC TAKOTO YYaCHHUKA [IUBLTLHOTO
TIPOIIECY, & OTXKE, HA KaJlb, TAKE PETYIIFOBAHHS HE 11030aB-
JIEHE CYTTEBUX MPOTAJIMH 1 HEOMIKIB.

Amnaniz HaykoBux myOJikamiii. [IpoGrema Bu3Ha-
YEeHHS MPABOr0O CTATyCy ajBoOKaTa i SKOCTI 0coOu, sKa

HaJa€ MPaBOBY JIONIOMOTY, B ITUBUIBHOMY CYIOYHHCTBI
OyJ1a mpeIMeTOM JIOCIIKeHb HayKOBITiB. Cepell BYCHUX,
SKi JOCIHiKYBalIl OKpEMi acleKTH AaHOi Mpobiemu,
nouineHOo BHokpemutu npaui O.1. Anrontok, O.1. Kap-
nenko, /I.JI. Jlycnenuk, A. Hepcecsn, B.C. IlanoBa,
IO. Csitmunoi, B.I. TeprumnikoBa, €.I. Tapio,
O.1. YrpuHOBCHKOT Ta 1HIIMX.

MeTo cTaTTi € aHATI3 CTAaTyCy aJBoKarta Iij yac
BUKOHAaHHS HUM (QYHKIIT 0coOH, sika HajJae MpaBOBY
JIOTIOMOT'Y, B IIMBIILHOMY MPOBa/keHHI. OCHOBHUMH
3aBIaHHSMH aBTOpP CTaBIATH Iepeq Cco0O0r: Mpo-
aHaJi3yBaTH MPAaBOBE CTAHOBHIIE aJBOKaTa B CTATYCI
ocobu, sfKa HajJae MPaBOBY JOMOMOTY; BCTAHOBUTHU
CIIBBITHOIICHHS MK TaKWM CTaTyCOM aJBOKaTa Ta
aJIBOKaTa-MpeJICTABHUKA; PO3KPUTH HEJOJIKH B KOM-
MeHcailii BUTpar Ha IPaBOBY JIOMOMOTY 3a IIUBLIBHO-
MpoIeCyaIbHUM 3aKOHOJAABCTBOM; Ha OCHOBI MpPOBe-
JICHOTO aHaJli3y BU3HAYHMTH MICIIE Ta POJIb aJBOKATa

189



Cepis [IPABO. Burryck 41. Tom 2

K 0cOOH, siKa HaJlae MPaBOBY JOIMOMOTY, B IUB1JIb-
HOMY MpoIeci.

Bukaan ocHoBHoro marepiany. B oaHiil i3 Hammx
MOTIEPEIHIX MPAallb MU BKa3yBaJld Ha Te, 10 aHAaJi3 HOPM
LMBLUIBHOTO MPOLECYaJbHOIO 3aKOHOAABCTBA A€ MOXK-
JUBICTB NIHTH IO BUCHOBKY, 32 SIKUM aJIBOKAT B I[HBLIb-
HOMY CYIOYMHCTBI MO’KE MAaTH IPOIIeCyalbHUI cTaryc
MpeACTaBHUKA Ta 0COOHW, SKa Hagae IMPaBOBY JIOIIO-
Mory [1]. Ha ocHOBI IOCIIPKEHHS TIPAaBOBOTO CTaTyCy
TAKOTO y4aCHUKA IMBUILHOTO MPOIECY MU MPUXOAUIH
JI0 BUCHOBKY, IO BiH 3aliMa€ caMOCTilfHe mporiecyaabHe
MIOJIOXKEHHS, SIKE XapaKTepU3Y€EThCs O3HAKAaMH BiJIHOC-
HOI CaMOCTIHHOCTI, OCKIJIbKH, 3 OTHOTO OOKY, BiH HaJi-
JIEHUI IPaBOM CaMOCTiIfHO 0OupaTu crocoOu Ta 3acoou
HaJaHHS TPaBOBOI JOMOMOTH CBOEMY KIIIEHTY, a 3
IHIIIOTO — TaKi CIOCOOH Ta 3acO0M MOBHHHI OyTH 3aCHO-
BaHI Ha 3aKoHi. KpiM 110T0, 3BepTaii yBary Ha Te, 10
aJIBOKAT-TIPEJICTABHUK B I[UBLIBHOMY IPOIIECI BOJOJIIE
BJIACHUM TIPOIIECYAIbHUM IHTEPECOM, KM Xoua i He
€ MaTepialbHO-TIPABOBUM 1 BiPI3HAETHCS BiJ iHTEpecy
CTOpPiH Ta TpeTix oci0 (3asBHUKIB Ta 3aiHTEPECOBAHMX
oci0), Bce & Takd MOBHHEH PO3MNIAATUCS SIK IOPHINY-
HUH 1HTEpec, SIKMH CTIPSIMOBAHUI HA OTPUMAaHHS IO3U-
TUBHOTO pEe3yJbTaTy CIpaBH JUid 0COOH, SIKY BiH Mpe-
CTaBIISIE.

[IpoananizyBaBmIM IPaBOBHI CTaTyc aJBOKara-
MIpeACTaBHHUKA B IUBLIEHOMY IIPOBA/KCHHI, 3a3HAYNMO,
10 aKTyaJbHUM 3QJIMIIAETHCS W TUTAHHS PO CTaTyc U
IHIIOTO yYacHUKA TAaKOTO IPOBAKCHHS, SIKUM TaKOX
Moyke OyTH aJiBoKar. YaCcTKOBO MPaBOBUI CTATYC TaKOTO
yYacHUKa I[MBUILHOTO CYJOYMHCTBA PErIIAMEHTYEThCS
ct. 56 IIIK Vkpainu. Tak, y u. 1 c¢T. 56 Bka3zyerbcs Ha
Te, 10 MPAaBOBY JIOMIOMOTY MOXKE HallaBaTh 0coda, siKa
€ (haxiBieM y rajysi IpaBa i 3a 3aKOHOM Mae€ IIpaBoO Ha
HaJIaHHS [IPaBOBOI TOMOMOTH. TyT MOTPiOHO BpaxyBaTu
1 monoxkenns cr. 12 HIIK Vkpainu, 3a sikum ocoba,
KoTpa Oepe ydJacTh y CHpaBi, Ma€ MpaBO Ha IPABOBY
JIOTIOMOTY, sIKa HaJIa€ThCs aJBOKaTaMu abo 1HITUMH
(haxiBIsIMH y Taly3i MpaBa B MOPSJIKY, BCTAHOBICHOMY
3akoHOM. OCKIIBKM Ha CHOTO/IHI TaK i He OyJI0 yXBaJeHO
CHEIiaIbHOTO 3aKOHY, SIKHi OU BPETYIbOBYBaB MOPSI0K
HaJaHHS MPaBOBOI JJONIOMOTH, Ta HE PO3KPUTO MOHATTA
«oco0a, sika € (axiBLUeM y raiysi mpaBa», TO €IMHUM
Cy0’€eKkTOM, KM MOXKE OTPUMATH CTaryc ocolu, sika
HAJIa€ MPaBOBY JOTIOMOTY, € aJIBOKAT.

Ha moninbHICTh iICHYBaHHS TAKOTO YYaCHHUKA IIHB1JTb-
HOTO CyJZOYMHCTBA HAC MOKE HAIIITOBXHYTH ITOJIOKCHHS
. 3.2 MOTUBYBaJIbHOT YacTUHU Pittenns KoHcTUTYIII#-
Horo Cyny Ykpainu Bix 30 BepecHs 2009 poky y cnpasi
32 KOHCTHTYLIHHMM 3BEpPHEHHSIM TpoMaasHuHa [omo-
BaHs [ropst Boiogumuposuya mono ogimniitHoro tiayma-
YeHHA MoJokeHb cT. 59 Koncrutynii Ykpainu (crpasa
PO MPaBO Ha MPaBOBY JOMOMOTY), B SKOMY 3a3Haya-
€TBCS, IO «IIPaBOBA JOMOMOra € 0araroacneKTHOIO,
PI3HOIO 32 3MICTOM, 00CATOM Ta (POPMaMH 1 MOXKE BKITIO-
YaTh KOHCYJIbTAIlii, po3’CHEHHs, CKJIaJICHHS TI030BIB 1
3BEpHEHb, JOBIJIOK, 3asB, CKapr, 3MIMCHEHHS MPEICTaB-
HUIITBA, 30KpeMa B Cylax Ta iHIINX ICpP)KaBHUX Opra-
HaX, 3aXMCT BiJ 00BHHYBadeHH: ToIo. Bubip ¢hopmu ta
cy0’€KTa HaJIaHHS TaKoi JOTIOMOTH 3aJIe)KUTh BiJl BOJI
ocobu, sika Oaxae 11 orpumaru» [2]. Ha Hamy nymky,

JOIUTBHICT ICHYBAaHHS TAKOTO YYAaCHHUKA MTPOBAKCHHS
BUIIPABJIOBYETHCS B pasi, KOIU 0coba, gka Oepe ydacTb
y CIIpaBi, BBaKA€ 32 HEOOXiJHE OTPUMAaHHS HEIO NPaBo-
Boi gonomoru (y ¢hopmi HazaHHS NpaBoBOi iH(OpMaIlii,
KOHCYJIBTALiH 1 po3’sICHEHb 13 MPaBOBUX MUTaHb TOIIO),
aie BogHOUYac He Oakae OauyuTH TaKky 0coly sIK CBOTO
MIPEACTaBHUKA.

LITK Ykpainu BITHOCHTB 0cO0Y, sika HaJla€ MPaBOBY
JIOTIOMOTY, JIO KaTeropii iHIIMX y4acHUKIB mporecy. Lle
MIPaBOBE MOJIOKEHHS [T HAYKOBIIIB CTAJI0 OCHOBOIO IS
BiIME)XYBaHHS NPAaBOBOTO CTaTyCy ocoOu, siKa Hajae
MPaBOBY JIONIOMOTY, Ta CTaTycy MpEICTaBHUKA, SKHHA
HAJICKUTh 10 Kareropii ocid, koTpi OepyTh ydacTb y
cnpasi. 3okpema, [.O. CBiTIMUYHA BKa3ye Ha Te, IO «HE
MOXKHa 3QJUIIUTH 0e3 yBark HEOOXiTHICTH BIIOKpEM-
JICHHS HaJ[aHHS IIPaBOBOI TOTIOMOTH y (opMi IIpeacTaB-
HUITBA BiJI 1HIIOT popmMu ii HaJJaHHS Ha MiJCTaBi CT. 56
LIIK. Tak, Ha BiAMIHY BiJ TpeacTaBHUKA, (axiBelb
y Tany3i mpaBa, sIKWi Jie Ha mijgcrtasi ct. 56 HIIK, He
BXOJHTH J0 CKJIaay ocib, siki 6epyTh y4JacTh y CIpaBi,
IO CBIAYMTH PO PI3HUIO IXHBOTO MPOIECYaTHHOTO
cTarycy Ta o0csry iXHiX MpolecyalbHUX MOBHOBaKEHb
(ct. cT. 26, 44, 56 LIIK). ¥V 3B’s3Ky i3 uum ¢axisenp y
rairy3i npasa, sikiii i€ Ha migctasi cT. 56 LITIK, He moxe
HAJIaBaTH IIPABOBY JAOTIOMOTY Y (OpPMi MPEACTABHAITBA
B cymi» [3, c¢. 214]. 3 Takux camMHX TO3HIIHA BUXOIUTH
O.1. Kapnenko, 3a3navaroun: «Ocola, ska Halae mpa-
BOBY JIOTIOMOTY, HE € MPOIECYaTbHUM IPEICTaBHIKOM
— BOHa He Oepe yJacTi y CrpaBi Ta He JIi€ Bijl iMeHi iHIIo1
0co0u, a TAKOXK HE HAJUIAETHCS BiIMOBIIHUMH ITpaBaMu
Ta 000B’s3KaMHu TpeficTaBHUKa» [4, c. §9—90].

[Monainse no3unito HaykoBiB i J{.J1. JlycieHuk, sxuii
3Beprae yBary Ha Tte, mo [[IIK VYkpainu nepenbauus
HOBY IpouecyanbHy (irypy, a came ocoOy, sika Hajae
MIPaBOBY IOIOMOTY, III0 HAJICKUTHh IO IHIIUX yYacHU-
KiB IIMBUTILHOTO TIporiecy. BiH poOUTH BUCHOBOK IPO T€,
0 HEOOXIJHO «YITKO BIAPI3HATH IMOCIYTH, SIKI ydac-
HUK TPOLIECYy OTPUMYE BiJ 0coOH, SKa HAJA€ MPABOBY
JIOTIOMOTY, BiJI TIOCIYT HOTO MpeACTaBHUKA y TPOIIECi,
OCKIIBKM TakKi 0COOM MAaroTh Pi3HHH MpolecyalTbHUN
ctaryc (moBHOBaXKeHHS)» [5, c. 390].

3 noaiOHMX MO3MLIN BUXOAUTH il CynoBa MpaKTHKA.
Tak, y m. 11 IMocranosu Ilnenymy BepxoBHoro Cymy
VYipainu «[Ipo 3acTocyBaHHS HOPM IHBIIBHOTO IIPO-
[ECYaIbHOTO 3aKOHOAABCTBA MIPH PO3IILA CIIPaB y Cymi
nepmioi iHcTaHIi» Bix 12 yepBHs 2009 poky Ne 2 [6]
3a3HAUYCHO, II0 0c00a, sIKa HaJla€ TPABOBY JOTIOMOTY, HE
€ 0co0o10, sIKa Oepe yJacTb y CHpaBi, a HAJCKHUTH 10
IHIIMX YYaCHHKIB IUBUIBHOTO MPOIIECY, TOMY BOHA HE
MOJKE 3aMiHIOBATH B IIPOIIeCi 0co0y, sIKii HaJae MPaBoOBY
JIOTIOMOTY, Ta OyTH i1 MpenCcTaBHUKOM 1 B XOA1 pO3TIISLY
CIpaBU Mae€ JIMIIE Ti MpaBa, sIKi 3a3Ha4yeHi B 4. 2 CT. 56
HIIK Ykpainu.

HeBupimeHuM B FOpUAMYHIN JTiTeparypi 3aiuina-
€THCSI TIMTAHHS TIPO MOXKIIMBICTh TOETHAHHS Y IIUBiTb-
HOMY CYIOYMHCTBI CTaTyCy IpEICTaBHUKA 1 CTaTyCy
oco0w, sKa Hajae MpaBoBy JOMOMOTY. [{ikaBoro € mo3u-
ist O.1. YrpuHOBCEHKOT, sika Ha ITi/ICTaBi aHaJi3y, 30Kpema,
nonoxkens 4. 1 ct. 42 HIIK Ykpainu (He MOXyTh OyTH
MpeCTaBHUKAMU B Cy/i 0cO0OH, SIKi 1if0Th Y I[bOMY MPO-
Leci sIK CeKpeTap CylI0BOTO 3acilaHHs, TiepeKiiaiay, eKkc-
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TMIEPT, CIICIIaiCT, CBiIOK) POOUTH BUCHOBOK IIPO T, IO
«TMPENICTAaBHUKOM CTOPOHH Ta TPEThOi 0cOOM y mpoleci
Moxe OyTu oco0a, sika OJHOYACHO Mae cTaTyc ocodw,
IO HaJa€ MPaBOBY JOMOMOTY, Y LIbOMY X CYIOBOMY
niporteci» [7, c. 77]. He3Bakarouu Ha Te, 110, BUXOSUH
3 OyKBaJILHOTO aHAIi3y IOJOXKCHHS 3ragyBaHol 4. 1
cT. 42 LIIK Ykpainwu, BincyTHs mpsiMa 3a00poHa 0co0i,
sIKa HaJIa€ MPaBOBY JTOTIOMOTY, OYTH TIPEICTaBHUKOM Yy
[UBUTFHOMY NIPOBAPKEHHI, Ha HAIIy JTyMKY, TaKe ITO€-
HaHHS CTaTyCiB € TpoIlecyalbHUM HOHCEHCOM. BiH
MOJISITa€ B TOMY, IO OZIHA 0C00a HE MOXKE B IIMBUTLHOMY
CYJOUYMHCTBI OJHOYACHO IO€JHYBATH 1 CTaTyc 0co0H,
sIKa HaJa€ MPaBOBY JOIOMOTY (sIKa BiHECEHa JI0 Kare-
ropii iHIIMX Y4YacHUKIB MpoLECy), 1 CTaTyc Mpolecy-
QIILHOTO TIPEICTABHUKA (SIKUH BIAHECCHHU 70 KaTteropil
oci0, siKi OepyTh ydacTh Yy CIpaBi), SIKHH BIJMOBITHO
JI0 IUBUTBFHOTO IMPOIIECYaTbHOTO 3aKOHONABCTBA i caM
MOK€ KOPHCTYBATUCS TIOCIyTaMH 0COOM, SIKa HA/Ia€ Tpa-
BOBY JIOIIOMOTY.

Kpim 1poro, moTpibHO BpaxyBaTH il Te, 0 BKa3aHi
YYaCHUKU NHBIUTBHOTO CYyZOYMHCTBA HAXUISIOTHCS Pi3-
HUMH TIpoliecyabHUMH NpaBaMu. Tak, oco0a, sika Hajgae
[IPaBOBY JOIOMOTY, HaIETHCS MIPABOM 3HAHOMUTHCS
3 MarepiallaMH CIIPaBH, POOUTH 3 HUX BUTATH, 3HIMATH
KOIIi1 JOMYYCHUX IO CHPaBH TOKYMEHTIB, OyTH IIPUCYT-
HIM y cyfoBoMy 3acijmanti (4. 2 cr. 56 LITK VYkpainn).
Xoua 11i mpaBa Mo CBOiH CyTi i BIAMOBIIAIOT 3araJbHIM
mpaBaM 0COOM, sika Oepe ydyacTh y CIpaBi, ajie TIOBHO-
Ba)XCHHS TIPEJICTABHUKA 3HAYHO IIUPIII, OCKIIBKH BiH
HAJIUIAEThCS SK 1HIIUMHU BKAa3aHWMH 3arajibHUMHU Tpa-
Bamu (4. 1 ct. 27 HIIK Ykpainn), Tax i IpaBOM BUNHITH
BiJ] IMEHI 0CO0H, Ky IPECTABISIOTH, yCi IpollecyalbHi
JiH, 1110 X Ma€ MpaBo BUMHSTH 1151 0co0a.

Po3rsimaroun CIiBBIIHONICHHST IPABOBOTO CTaTyCy
oco0u, sika HaJla€ MPaBOBY IIOIIOMOTY, 1 CTaTycy IMpea-
CTaBHMKA B [IMBIJILHOMY MPOBAHKEHHI, HEOOXITHO PO3-
KpUTH TaKe CITIBBIIHOIICHHS W y pa3i, KOJIH MpeCcTaB-
HULTBO 0COOM 3IIMCHIOETHCS aJBOKATOM. BiaItoBixHO
JI0O 3aKOHOJIaBCTBAa aJIBOKAT Ha NPOQeCiifHii OCHOBI
3MIACHIOE JISUTBHICTh OO0 HAJIaHHA PI3SHOMAaHITHUX
BU/JIiB MPABOBOT JOMIOMOTH CBOIM KJII€EHTaM, TOX JIOT14-
Hoto € HopMa 4. | cr. 12 IIIIK VYkpainu (oco0a, sixka Oepe
yd4acTh y CIIpaBi, Ma€ MpaBO Ha IPaBOBY IOIOMOTIY,
sIKA HAJA€ThCS aJBOKaTaMHM abo IHIIMMHU (HaxiBISIMH
y raiy3i IpaBa B MOPSKY, BCTAHOBICHOMY 3aKOHOM).
[Ipore B »XOmHOMY pa3i craryc aJBOKaTa-NpeacTaB-
HUKa HE TOBHMHEH IependayaTtd HeOoOXiTHICTh I0/aT-
KOBOTO IMO€ETHAHHS B €001 ¥ ctaTycy ocoOw, sika Hajgae
MIPAaBOBY JIOTIOMOTY, OCKIJIbKHA HaJaHHS TaKoi IOTIOMOTH
BUXOAMTH i3 CYTHOCTI MpoheciiiHoro mpaBoBOro CTaHo-
BHIIIA TAKOTO aJ[BOKATa Ta, Ha HAIlY IYMKY, HE IOTpedye
JIOATKOBOTO 3aTBepIkeHHs. KpiMm IbOro, BiAMOBIIHO
1o 4. 2 ct. 56 HIIK VYkpainu ocoba, sika Mae mpaBo Ha
HAJIaHHS TIPABOBOI OMOMOTH, JOMYCKAETHCS YXBAJIOIO
CyIly 3a 3asBOK0 0coOH, sika Oepe ydacTth y crpasi. Tox,
3a BumeBkazaHuMm mnpunymeHHsm O.1. YpunroBchkoi,
a/IBOKAT-TIPEACTAaBHUK Yy IMBUIBHOMY IPOBaKCHHI,
KpiM HAJIKHOTO TIOCBITYCHHSI CBOTO ITOBHOBAKECHHS SIK
MpEJICTaBHUKA 0COOM, TIOBUHEH B CYIOBOMY 3acCiJaHHi
BUMAarati i BUHECEHHs yXBaJM MO 3aJy4eHHsS HOro B
MpoLEC K 0COOH, sIKa HaJae MPaBOBY JIOTIOMOTY, a00 K

HaBIAaKW. A 11e, Ha Hallly JyMKY, CYyIIepeunTh 3arajibHUM
3acajiaM [UBLIBHOTO CYIOYHHCTBA.

[IpobOnema cCHiBBiTHOIIEHHS CTaTycy oOcoOH, sKa
HaJa€ MpaBOBY JOIMOMOTY, 1 CTaTyCy MpeICcTaBHUKA
(KOJH TaKUM TPEICTABHUKOM € aJJBOKAT) B IIUBLIEHOMY
CYIOYMHCTBI, 30KpeMa TIPOSBISIETHCS TPH BHPIMICHHI
MMUTAHHS PO KOMIICHCAINIO BUTPAT Ha TPABOBY JOIIO-
Mory. HeolHO3HaYHOO, HA XKaJlb, B I[bOMY TTUTAHHI € i
CyZ0Ba IPAKTHKA.

JloBOJi TOIIMPEHOI0 B CyHOBiil MPakTHINl € TOUYKa
30py, BIAMIOBITHO A0 SIKOT, IPU BUPIIIEHHI MUTAHHS TIPO
CTATHEHHSI TaKUX BMUTPAT, HEOOXiJHO MEPEBIPATH, YU
Iisina g ocoba B cTaryci 0coOH, sika HajlaBajia MPaBoOBY
JIOTIOMOTY 4M Opaja y4acTb y CHpaBi B poJjii MpeacTaB-
HUKa ocobu. [lpu 1pOMYy, Cyau BUXOAWJIH 3 TOTO, IO
Taka KOMIICHCAIIiST BUTPAT Ha IPABOBY JOMIOMOTY MOXK-
JMBA JINIIE Yy BUMANKY, KOJM BOHA HAJaBAJACS TaKUM
THIIIMM YYaCHHUKOM TIPOIIeCy SK 0C000¥K0, sSika HaJlae mpa-
BoBy jonomory (ct. 56 IIIK Ykpainu). 3okpema, Taka
no3wuilis BiATBOpeHa B YxBaii BepxoBrHoro Cymy Ykpa-
THu Bix 23 Oepesnst 2011 poxy (cipasa Ne 6-13770cB09)
[8], YxBami Bwumioro cmeuianizoBaHoro cyny Ykpa-
{HM 3 PO3IVISY UMBUIBHUX 1 KPUMIHAJIBHUX CIPaB Bij
27 nunus 2011 poky (cmpaBa Ne 6-1127cel10) [9],
YxBani Bumioro crenianizoBaHoro cyny YKpaiHu 3 po3-
VST UBUTBHUX 1 KPUMIHATBHUX CIpaB Bif 19 GepesHs
2014 POKy (cripaBa Ne 6 9655¢B13) [10], YxBani Burmioro
CTICIIiaJIi30BAHOTO CYIY VKpalHH 3 pO3ISTY IIUBIBHUX 1
KpUMiHaNBHUX cIipaB Bix 13 ceprus 2014 poky (cmpasa
Ne 6 26981cB14) [11] Ta psiay IHIINX CyAOBHUX aKTiB.

B Gararbox pillleHHSX, CY/I1 BHIIUX 1HCTAHIIIH BHXO-
JUITh 13 TO3UIlii, 32 SKOI HEOOXIJHOI YMOBOIO KOM-
MeHcalii BUTpaT Ha MPaBOBY JIONIOMOIY € BUHECEHHS
YXBaJIM PO JOITYIICHHS IO YYacTi B PO3IIISIL CIIPABH SIK
oco0wu, sika HaJla€ IPaBoOBY AOTIOMOTY. B ToMy BHIamky,
SIKIIIO Taka 0co0a Opaia ydacTh y CIIpaBi B poui mpen-
CTaBHMKA, Ta BIJICYTHI JIOKa3W PO BHHECCHHS BHUIIICB-
Ka3aHO1 yXBajH, TO CyIW JIOXOJIWJIH JIO BUCHOBKY TIPO
BIJICYTHICTh TIiJICTAaB JJIsl CTSATHEHHS BHIICBKa3aHUX
BUTpAT. 30KpeMa, I1e MPOCTEXYEThCS B YxBasi Bummoro
CHeLialli30BaHOTO CyAy YKpaiHH 3 pO3IISAY LUBiIb-
HUX 1 KpUMiHQJIbHUX crpaB Bia 5 rpymHs 2012 poky
(cripaBa Ne 6-35127c¢B12) [12], Pimenni anensmiitHOro
cyny Opnecbkoi obnacti Bim 26 BepecHst 2013 poky
(cripaBa Ne 15510/8142/12) [13], Pimenni Bumroro cre-
iaJTi30BaHOTO Cyly YKpaiHW 3 pO3NIsANy IUBUIBHUX 1
KpuMiHanbHUX cnpaB Bix 23 ciuns 2013 poky (crpasa
Ne 6-35199cB12) [14], YxBani Bwumoro cnemianizo-
BAaHOTO Cyay YKpaiHM 3 PO3DIsAAYy LMBUIBHUX 1 KpH-
MiHAJIBHUX crpaB Big 25 ciuns 2015 poky (cmpaBa
Ne 6-44699cB14) [15].

AHani3 cyqoBOi MPaKTUKH 3 TMUTAaHb KOMITCHCAIIIl
BUTPAT HA MPABOBY JOTOMOTY BKasye 1 Ha HasBHICTh
TaKol TO3MIIi1, 3a KO0 MPEACTAaBHUK OCOOM, sika Oepe
y9acTb y CHpaBi, Mac MpPOIECyaNbHHH CTaTyC Ipen-
CTaBHMKA, 1 BIH HE MOXE OJIHOYACHO MAaTH IPOIECY-
QIBHUH cTaTyc 0co0H, sIKa HaJa€e MPaBOBY JIOMOMOTY, a
TOMY B TaKOMY pasi BiJICyTHi MiJICTaBU AJSI BiJIIKOMIY-
BaHHS BUTpAT Ha NpaBoBy gonomory [16]. Ty, Ha Hamty
IYMKY, € MOXJIMBICTh TOTOIUTHCS JIMIIE 3 MO3UIIEI0
PO HEMOXKJIUBICTH OJHOYACHOTO IO€JHAHHS OIHIEI0
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0CO00I0 Ta CTaTyCy MpelCTaBHHUKA, 1 CTaTycy OCOOH,
siKa Hajae mpaBoBy nomomory. om0 iHIMX BHILEB-
Ka3aHUX MO3UIH CyIiB, TO BiANOBIAHO 0 HUX MOXKHA
TIUTH 0 BHCHOBKY MpO Te, IO (PaKTHUYHO «CYIOBE
MPEJCTAaBHULITBO ONMMHUIIOCH 1032 MeXaMu MpaBOBOi
noromorm» [17, ¢. 87]. TlorogutHcs 13 IIUM HEMA€E MOX-
JHBOCTI, OCKUTBKA HE BPAaXOBYETHCS ONHA 3 OCHOBHUX
(GYHKIIA CyI0BOTO TPENCTAaBHUIITBA (IIpOIeCyaTbHe
MIPaBO3aCTYMHHIITBO), 30KpeMa B pasi, KOJIH MPEACTaB-
HUKOM OCOOHM € aJIBOKAT, JUIs SIKOTO HaJaHHS TPaBOBOI
JIONIOMOTH € mipodeciifianmM 000B’s13k0oM. Tox CiTyIIHOIO
€ nymka B. IlaHoBa, 3a SKOI0 «IO3MLis, IIIO TPABOBY
JIOTIOMOTY MOJKE HaJlaTH JIMIIe 0co0a, siKa JOMyIleHa /10
LUBIIBHOTO MPOLECY YXBAJIOI CYLY, € HEMPUUHATHOIO
Ta TaKo¥0, IO 00MEXY€ OJTHY 31 CTOPIH IIOJI0 CTATHEHHS
BHUTpAT Ha MPaBOBY jonoMory» [18].

VY uinomy nomutstoun mosuiio O.1. AHTOHIOK, 3a
sikoto «4. 1 c1. 84 HIIK Ykpainu He 0OMexye BiIIIKO-
JyBaHHS BHTpPaT Ha IPAaBOBY JOIOMOTY BHIIAJKAMHU,
KOJIM BOHA HaJlaBaiacs 0Co0O0r, sKa 3allyuyeHa Ha Iij-
craBi c1. 56 HIIK VYkpainu <...> nmepeukoa Juis TOro,
o0 CTATYBaTH BUTPATH Ha MPAaBOBY JAOMOMOTY OCOOH,
sKa € ¢axiBleM y raiysi npaBa Ta Oepe y4acTb y cTa-
Tyci npeacraBHuka, ct. 84 LIIIK Vkpainu He MiCTUTBH»
[19, c. 154], mu BBaxkaeMo, 110 115 CTATTS HE T030aBIeHA
1 HEJTOJIIKY Ta B CYKYITHOCTI 3 MOJIOXKeHHM cT. 56 L{ITK
VYKpaiHu 1a€ MOKIHBICTB CyaM JOXOANUTH JI0 BHCHOBKY,
PO KOMIICHCAIIII0 TaKUX BUTpAT TIJIBKU B pasi 3airy-
YEeHHS JI0 CITPaBH OCOOM, sIKa HaJIa€ MPABOBY JIOMIOMOTY.
Js 3ano6iraHHs BUIEBKAa3aHUM CHTYAIisIM BBaXKaeMO
3a HeoOxinHe BHecTH 3MiHHM 70 4. 1 cT. 84 LII1K Ykpainuy,
3aKpIMUBIIN TOJIOKEHHS PO KOMIICHCAIIII0 BUTPAT, 10
OB’ s13aHi 3 OIJIATOO MPABOBOT AOMOMOTH a/IBOKaTa, 1 B
pasi, koM BiH Oepe ydacTh y CHpaBi SK MPEICTaBHUK
ocobu, 1 B pasi 3aJlydeHHs] HOro sik 0coOH, sika Hajae
MIPaBOBY JIOTIOMOTY. 3aKOHO/ABEIb IMOBHHEH BUXOIUTH
3 TOABIMHOTO TIPOIIECYyaTbHOTO CTAHOBHUINA aBOKATa B
[UBIJIPHOMY CYIOUYHHCTBI, y KOJKHOMY 3 SIKHX BiH HaJa€e
TOW YW IHIIMHA BUA TMpaBoBoi pormomoru. Ciij Big3Ha-
YUTH, IO IS CY/IOBOT MPAKTUKH B MMTAaHHI KOMIICHCAITi
BUTpAT Ha MPABOBY JOMOMOTY NMpUTAMaHHUM I MmiaXif,
3a SIKUM BiJIOyBa€ThCS PO3MEKYBAaHHS MPOIECYaIbHUX
BITHOCHH 3aJIEXKHO BiJl BKa3aHOI'O CTaTyCy aJBOKara Ta
SIKH TIepe0adae MOKITHBICT CTSATHCHHS TAKUX BUTPAT
1 B pasi, KOIX IpaBOBa JOIIOMOTA HajgaBajacs aJIBOKa-

tamu-npencraBHukamu [20]. Ha sxanb, Takuii miaxin He
€ BU3HAYAJILHUM 1 HE € HAJITO OIITUPEHUM.

3’sicyBaBILIY CITiBBITHOILICHHS CTaTyCy IpeJCTaBHUKA
B LIUBUIBHOMY CYJIOYMHCTBI 31 CTaTyCOM OCOOH, sIKa HaJla€
MPaBOBY JOIOMOTY, 30KpeMa 1 B acleKTi KOMIIeHcallii
BUTPAT Ha IIPABOBY JJOTIOMOT'Y, HEOOX1THO 3BEpHYTH yBary
Ha HasBHI HEJIOJIIKK MPABOBOTO CTAHOBHIIIA TAKOT OCOOH.
3okpema, [.O. CBinIMYHA BKa3ye Ha Te, IO «IIiJICTABH
y4acTi, popMa HaJJaHHS TIPABOBOI IOTIOMOTH Ta TIOPSIOK
MTOCBITYECHHSI TOBHOBaXkeHb Takoi ocoou B cyxi LIITK abo
Oy/Ib-sIKMM 1HIIIMM 3aKOHOM He BH3HaueHo» [3, c. 214].
Maibke Ha aHaJOTiYHI HENOJIKH IIPaBOBOTO CTaTyCy
takoi ocobu 3Beprae ysary /JI.JI. Jlycmenuk, 3a3Haua-
roun : «Y LIIK He BKa3ylOThCsI MiJICTaBU y4acTi 0COOH,
sIKa HaJa€ MPaBoOBY JOIIOMOTY, Y IUBUIBHOMY IPOIIECi Ta
JOKYMEHTH, III0 MOXKYTh IiATBEPIKYBAaTH TOBHOBAKCHHS
i€l ocodu Juist yyacti y crpagi» [5, ¢. 389]. Kpim Toro,
BiH CTaBUTPH CIYIIHE MUTAHHSA: ¥ YOMY caMe X TOJIsrae
JIOTIOMOTa TaKoi 0COOM YYaCHUKY TPOIIeCy 3 ypaxyBaH-
HSIM HaJlaHWX 1 MOBHOBaXXeHB? BKa3ye Ha Takuil HeIOIIK
1 B.I. Teprumnikos, Bijg3Hadatoun: «baxano, mobu LITK
nependadruB MOMKIIUBICTD Ta (POPMY CHIIKYyBaHHS IiJ] yac
pO3IIsLy CIpaBU OCOOHM, sIKa HA/JA€ MPAaBOBY JIOIIOMOTY,
3 cylIoM, 0c00010, sIKiii BOHA Ha/1a€ TIPABOBY JOMOMOTY, 3
ocobamH, siki OepyTh ydacThb y CIIPaBi, & TAKOXK 3 THITUMHU
YYaCHUKAMH I[UBUIBHOTO TPOIIECY, HANPHKIAT 31 CBil-
KaMu Ta excrieprom» [21, ¢. 75]. HasBHICTh TakHUX HENO-
JIKIB MpHU3BEJIa JI0 TOTO, 110, sK Bii3Hayae O.1. AHTOHIOK,
«BHKOPHCTAHHS TPOIECYaIbHOTO CTaTycy, rnepeadade-
Horo cT. 56 LIIK VYkpainu, € piakictio» [19, c. 154].

BucHoBku. B ninomy mnofinsiouM MO3MIIO HAaIli-
OHAJIbHOTO 3aKOHOJABISI MPO JOUIJIBHICT 1CHYBaHHS
TaKOr0 Y4aCHUKA LIMBUILHOTO MPOBAHKEHHS, K 0c00a,
sIka HaJ[a€ MPaBOBY IOIOMOTY, BBAKAEMO 32 HEOOXiIHE
YIOCKOHAJINTH IUBLIFHE TPOLIECYaIbHE 3aKOHOIABCTBO,
30KpeMa [UISIXOM 3aKPITUICHHS YiTKOTO MOPSKY ITOCBI-
YCHHS TOBHOBA)KEHb TaKOi 0COOM Ta PO3IIMPEHHS KOJa
TaKUX TTOBHOBAXXCHB, SIKi O mepeTBopmiy ii Ha aKTUB-
HOTO YYaCHUKa LIUBIJIBHOTO CYI0YMHCTBA. BpaxoByroun
TE, III0 B IbOMY pa3i Hi (QyHKILIsA 3aXHUCTY, HI QyHKIisA
MPEJCTABHUIITBA HE HaOyBae 3HAYEHHs KIOUOBOi, TO
aJIBOKaT, 3aiiMaroyy mpolecyalibHe CTAaHOBHUIIE 0COOH,
sIka HaJla€ IPaBOBY AOTIOMOTY, Ha HAIly TyMKY, HaOyBae
CTaTyCy BIIACHE aJaBOKara (MOAiOHO JO CTarycy ajiBo-
KaTa CBiJIKa).
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YAK 347.965

ITPABOBI ACHHEKTH ITOHATTS TA 3HAYEHHS TOCTYITY
10 AABOKATCBKOI AIAJIBHOCTI B YKPAIHI

LEGAL ASPECTS OF THE CONCEPT AND IMPORTANCE
OF THE ACCESS TO THE ADVOCACY IN UKRAINE

Cwmirtiox H.B.,
acnipanm puouuHo2o gaxyivmemy
Kuiscvroeo nayionanvnoeo ynieepcumemy imeni Tapaca [llesuenxa

Y cTaTTi pO3KPUTO NPaBOBi aCMEKTU MOHATTSA AOCTYNY A0 aABOKATCbKOI AisNbHOCTI K MiXKHApOAHOro CTaHAapTy, NpaBo-
BOrO iHCTUTYTY Ta npoueaypu. Po3rnsHyTo ocobnmBoCTi 4OCTYNy A0 afBOKATCbKOI Npodhecii. PO3KpUTO 3HAYEHHS BigKkpw-
TOCTi | rMACcHOCTI 4OCTYNy A0 aABOKATCHKOI AiSNbHOCTI B YMOBaxX 4EMOKPATUYHOTO CyCninbCTBa.

KnouyoBi cnoBa: JoCTyn 40 afBOKaTCbKOI AiNIbHOCTI, aaBoKaTcbka Npodecisl, MiKHapOOHWIA CTaHOapT, aHTUAUCKPU-
MiHaLinHe 3aKOHO4aBCTBO.

B cTaTbe packpbiTo NpaBoBble acnekTbl MOHATUS JOCTyNa K afBOKaTCKON AeATeNbHOCTM Kak MeXayHapoOHOro CTaH-
[apTa, NpaBoBOro MHCTUTYTA 1 NpoLeaypbl. PaccMoTpeHbl 0COBEHHOCTY JOCTYNa K agBoOKaTCKo npodeccuin. PackpbiTo
3HayeHWe OTKPLITOCTM U IMaCHOCTU JOCTYNa K afBOKaTCKON AEATENbHOCTY B YCIOBUSIX IEMOKPATUYECKOro 0bLLecTBa.

KntouyeBble cnoBa: [OOCTyn K a[BOKaTCKOWN OeATenbHOCTH, afBoKaTckas npoqaeccvm, Memp,yHaponguZ CTaHOapT, aH-
TUWANCKPUMUNHALMOHHOE 3aKOoHO4aTeNbCTBO.

The paper deals with the legal aspects of the access to the legal profession concept as an international standard, legal
institution and procedure. Features access to the legal profession are revealed. The importance of openness and trans-
parency of legal profession access in a democratic society is highlighted.

Key words: access to the legal profession, legal profession, international standard, anti-discrimination legislation.

IMocranoBka mnpo6aemu. CTaHOBIEHHS Ta poO3- HOro peopMyBaHHS 3aKOHOIABCTBA, Y3rOMKEHHS HOTO
BUTOK YKpaiHCBKOI IPaBOBOI JepiKaBH, IS SKOI 3 MDKHAPOAHHUMH IIPABOBUMH aKTaMH B Tajy3i IpaB
JONWHA, 11 JKUTTA, 4YeCTh Ta TIMHICTH € TOJOBHOKW JronuHH. OJHAK caM MpoIec Takoi TapMOHI3allil € Jiuie
COILIaJILHOIO I[IHHICTIO, HEOAMIHHO BHMMAara€ 3MICTOB- HACJIIKOM OUIBII 3MICTOBHOI ITIATOTOBKH, SIKa OXOILIIOE

193



