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LEGAL REGULATION OF TERRITORIES BELONGING TO THE COMMUNITY:
FINANCIAL AND ECONOMIC ASPECTS

The article deals with general issues of regulating the separation of state and municipal property in
the legal way, paying special attention to the procedure of distributing the land, and to the definition of
the main drawbacks at this stage. The procedures of distributing the land before and after the adoption of
the Law of Ukraine «On Amendments to Certain Legislative Acts of Ukraine regarding the separation of
state and municipal propertyy are compared. Statistics on the number and value of work on demarcation
of municipal and state-owned from the date of independence of the Ukrainian state and to the present
day is given. Certain provisions of the valid legal acts in the sphere of distributing land are analyzed.

The questions of management and disposal of municipal property directly by local communities are
raised.

The article examines the valuation of land, which is a key and critical component of effective
community usage of the teritory. The legal principles of valuating the land are identified and two types
of it are characterized — normative and expert. The main points, reasons and consequences of the
normative and expert valuation in accordance with the applicable national legislation are identified.

The fact that the normative monetary valuation of land and non-valuated land areas are the basis
of land taxation in Ukraine, is emphasized. The size of land tax is given. The rate difference depending
on whether normative monetary valuation of land was made or not is identified.

1t is also noted that monetary valuation of land after 2000 is adjusted to the specified rate of
indexation every year. Statistical data of the State Agency of Land Resources of Ukraine regarding the
indexation rate of normative monetary valuation of land from 1996 to 2014 are given.

At the end of the article conclusions on the legal regulation of land owned by local communities
from financial and economic side are made. A number of proposals on the issue of underfunding local
budgets are given, taking into account that the land tax in communal ownership is a source of local
revenues, and considering the imperfection of legislation in land valuation, violation of the procedure of
land valuation and its understatement which is not justified economically.

Keywords: the demarcation of land, the valuation of land, the land tax, the indexation rate of
normative monetary valuation of land.

Iopacimosa A.A. Ilpasose pezyniosanus 3emenn, AKi HATEHCAMb MEPUMOPIATLHUM 2POMAOAM:
inancoso-ekonomiunuil acnexkm

Y cmammi docnidocyrtomocs 3aeanvii numanus npago8o2o Pecyro8anHs PO3MENCYSAHHS 3eMelb
0€paHcasHol I KOMYHAILHOL 61ACHOCI, 0e 0CcoDaUBA Y8aza NPUOLIAEMbC NPOYedypi PO3NOOLTLY 3emeib
i3 GUBHAYEHHAM ii OCHOBHUX HeOO0NIKi6 Ha cyuachomy emani. Taxodc po3enadaemvcs NUMaHHs OYIHKU
3eMJli, AKA € KAOU0B0I0 | SUPIUATLHOIO CKIA0080I0 eheKMUBHO20 SUKOPUCANHS 3eMETbHUX PeCypCia
mepumopianvHux epomad. Hanpuxinyi cmammi poonsamucs GUCHOBKU U000 NPABOBO2O PeYiO8aAHH S
3eMenb, AKI HANeHcams mepumopianrbHuM 2pomadam 3 iHancoso-ekonomiunoi cmoponu. Hasooumucs
PO npono3uyill Oist GUPIULEHHS NUMAHHSA HeOOMIHAHCYBAHHA MICYe8UX OHO0HCemIs.

Knwuogi cnosa: posmedicysanms semenvux OLIAHOK, OYIHKA 3eMill, CIAGKA 3eMeNbHO20 NOOAMmKY,
Koeghiyienm iHOeKcayii HOpMAmMuUHOI 2pOULO8OT OYIHKU 3eMelb.

HopazumosaA.A.Ilpasosoepezynuposanuesemennb, KOMoOpbvle RPUHAOIEHCAM MEPPUMOPUATLHOT
2pomaoe: (puUHAHCOE0-IKOHOMUUECKUT ACHEKM

B cmamve uccnedyromes obugue 80npocwl Npagosoeo peyiupo8anus pazepanudeHus 3emeib
20CY0apCmMEeHHOU U KOMMYHAIbHOU COOCMBEHHOCMU, 20€ 0C000e GHUMAHUE YOeliemcs npoyeoype
pacnpeoenenus 3emens ¢ OnpeoeleHuem ee OCHOBHBIX HeOOCHAMKO8 HA COBPEMEHHOM smane.
Taxoice paccmampusaemcs. 60NpoC OYEHKU 3eMaU, KOMOpAs AGIAEmcs KIouesou u peularouyel
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cocmasnsioueti IPheKmusHo20 UCIONLIOBAHUSL 3EMETbHBIX PECYPCO8 MEPPUMOPUATLHLIX 2pomad. B
KOHYe cmambi 0e1aromcs 8bi800bl OMHOCUMENILHO NPABOBO20 Pe2YIUPOBAHUS 3eMellb, NPUHAOLEHCAUJUX

MEPPUMOPUATLHBIM  2POMAOAM € (PUHAHCOBO-IKOHOMUYECKOU — CTMOPOHDL.

Ilepeuucnaemca pso

NPeONodNCeHUl Ol PEULEHUST BONPOCA HEOODUHAHCUPOBAHUSL MECHHBIX OI00HCEMO8.
Knwoueesvle cnosa: pasepanuuenue 3eMeNbHbIX VUACKOS, OYEHKA 3eMl, CMABKA 3eMeTbHO20
Hanoea, Ko puyuenm unoexcayuy HOpMamueHoU 0EHENCHOL OYEHKU 3eMeb.

Introduction

The Constitution of Ukraine, taking into
account that the land is extremely important in
all social and economic sectors of the country,
declares it the fundamental national wealth that is
under state protection [1].

Today the land is one of the most valuable
resources, which local community may possess,
the presence of which provides social, economic
and cultural development of each community.
Land is the foundation and the basis for building
financially and economically independent, as well
as strong local government in Ukraine.

Law of Ukraine «On Local Self-Government
in Ukraine» dated 21 May 1997 p. Ne 280/97-
VR provides satisfying land interests of local
communities by means of acquisition and exercise
of communal land ownership [2]. This right is
not fully implemented in our country now, as
a number of issues regarding the status of land
management and other aspects evolve. This
hinders the development of local government in
Ukraine economically and as a result, construction
of capable and competent communities.

Analysis of recent research

The works of such authors as A.M. Mirosh-
nichenko, A.I. Ripenko, V.I. Borisova, L.A. Mu-
sica are devoted to the issue of separating state and
municipal property. Some questions on the mon-
etary value of land and payment for it were studied
by K.B. Hryvnak, V.M. Pegs, G.M. Biletska and
other scientists.

Statement of research objectives

The purpose of this study is to analyze the
statutory regulation of land owned by local com-
munities in the context of their separation and
evaluation, as well as clarification of financial and
economic assessment of the land tax in Ukraine
today.

Results

General provisions of the right to the commu-
nal land ownership are set out in the Land Code
of Ukraine (hereinafter — LC of Ukraine) dated 25
October 2001, Ne 2768-111. Under Part 2, Art. 83
all the land within settlements, except land of pri-
vate and public property, and the land on which

are buildings, structures and other immovable
property of the community, regardless of their lo-
cation, is municipally owned [3].

Moreover, the state owned land plots that will
be used to house facilities for servicing the needs
of local communities (public enterprises, institu-
tions, organizations, community pastures, cem-
eteries, places of disposal and recycling wastes,
recreational facilities, etc.) and territories, which
according to the approved planning documenta-
tion are intended to be included into populated
localities by the decisions of the executive power,
are transferred to municipal ownership [3].

Earlier in the legal doctrine prevailed the
view, according to which communal lands ap-
pear in Ukrainian state only after the separation
of state and municipal property according to a
complex land ordered procedure stipulated by the
Law of Ukraine «On the separation of state and
municipal property» dated February 5, 2004 Ne
1457-1V (hereinafter — the Law «On demarcation
of lands»). However, since the adoption of the
Land Code of Ukraine and this Law, the separa-
tion of state and municipal property has not been
conducted yet. This is because such a procedure
was too complicated and expensive, as it provided
development and coordination of land documents
for demarcation. Demarcation was based on the
need for simultaneous distributing vast areas of
land in kind (on the ground) between the state and
local communities and preparing complex and ex-
pensive land documents, approval, transfer of plot
boundaries in kind, the issuance of the state act for
the right to communal property [4, p. 7].

According to the State Agency of Land
Resources of Ukraine, the cost of demarcation as
of 2011 was about 600 million hrn. Considering
such a large sum of money, the procedure of
demarcation was barely held and amounted
to nothing. Thus, according to the Centre of
Commercial Law, 0.57% of lands were demarcated
as of 2012 for seven years [5].

The solution to this problem is proposed in
the Law of Ukraine «On Amendments to Certain
Legislative Acts of Ukraine on the demarcation of
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state and municipal property» dated September
6, 2012 Ne 5245-VI, under which the Law «On
demarcation of land» became invalid. In Ukraine,
after January 1, 2013 territories, in accordance
with Articles 83 and 84 of the Land Code of
Ukraine, managed by the village, town and city
councils, and lands that are jointly owned by
several local communities — regional or provincial
councils, are considered demarcated [6].

Though the adoption of this law has resolved
the existing problem on the distribution of land
in Ukraine, but at the same time, greatly has
complicated the procedure of obtaining land from
state and municipal property in the possession
or use. For example, the form of communal
ownership act of land has not been approved
legally yet, after the receipt and registration of
which, in accordance with the applicable law,
comes the «final» distinction and the time when
the property rights of local communities on land
come into force.

In our view, it will be possible to talk clearly
about the consequences of state and municipal
property demarcation that will be carried out
according to the Law of Ukraine «On Amendments
to Certain Legislative Acts of Ukraine on the
demarcation of state and municipal property» only
after the practical application of the provisions
of this Law and the development of clear and
effective mechanisms for their implementation.

According to Article 80 of the Land Code
of Ukraine, municipalities implement communal
ownership of land directly or through local
authorities. S.I. Borisova noted correctly about the
inadmissibility of ignoring the important fact that
the will of communities to commit a transaction
on the land can be made at the general meeting
of members of the local community, through
a referendum, by interviewing community
members, etc. This statement applies primarily
to not numerous communities, that facilitates the
meeting of residents to address issues related to
alienation or leasing state-owned land [7, p. 58].

However, L.A. Musica recognizing local
communities as subjects of public law, denies
them direct involvement in the management and
disposal of municipal property and proposes to
give these powers only to local governments
[8, p. 9]. It is hard to accept this statement,
because according to part 1, Article 143 of the
Constitution of Ukraine, territorial communities
of villages, towns and cities manage the property
in communal ownership either directly or through

their local governments [1]. Therefore, depriving
local communities of the right on disposal of land
in municipal property is contradicts the Basic Law
of Ukraine.

Considering that the land tax is one of
the main sources of local revenues, today this
opportunity for their content is used insufficiently,
as the existing amount of rent payment for land
plots and selling brings little income. The estimate
of rural land is usually 2-5 times lower than urban
land [9, p. 272].

Land valuation is a key and critical component
of effective communities land-use accordingly,
high-quality and cost-calculated valuation of
land provides fixing well-grounded payments for
land and causes a number of consequences in the
financial and legal aspects.

Legal basis of land evaluation, professional
appraisal activity in land valuation in Ukraine
is determined by the Law of Ukraine «On Land
Assessment» dated December 11, 2003 Ne 1378-
IV, which aims at regulating relations connected
with the process of land evaluation, information
provision of taxation and land market.

According to Article 3 of this Law, land
valuation objects are: territory of administrative
units or parts, territories of valuation areas and
zones, land or the total of land and rights thereto,
including land shares (units) within the territory of
Ukraine [10].

One of the types of land valuation, depending
on the purpose and methods is monetary valuation
of land. It may be, depending on the purpose and
the order of fulfilling, regulatory and expert [10].

Regulatory monetary valuation of land is
capitalized rental income from land, determined in
accordance with the laws of the central executive
authority on land issues [11]. Such assessment of
land is used to determine the amount of land tax,
state duty in barter transactions, inheritance and
donation of land by law, the rent for the land of
state and municipal property, loss of agricultural
and forestry production, the value of land area
over 50 hectares to accommodate outdoor sports
and fitness facilities as well as the development
of indicators and mechanisms of economic
incentives for rational land use and protection. The
reason for it is the decision of executive authority
or local authority. It is performed by legal entities
that are the developers of documents on land
use, according to the Law of Ukraine «On Land
Management» dated 22 May 2003 Ne 858-IV [10].

In turn, the expert valuation of land is the
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result of determining the value of land and
associated rights by the appraiser using the
set of approaches, methods and evaluation
procedures that provide data collection and
analysis, calculation and presentation of results
in a report. Assessment of land plots and rights
to them is carried out to determine the value of
the evaluation object. Such assessment of land is
used in the exercise of civil agreements regarding
land and rights thereto, except the ones permitted
under applicable laws of Ukraine. The reason for
its holding is a contract concluded by stakeholders
in the manner prescribed by law, and also court
decisions. It is carried out by the subjects of land
valuation in the given sphere in accordance with
the Law «On Land Assessment», Law of Ukraine
«On the assessment of property, property rights
and professional valuation activities in Ukraine»
dated 12 July 2001 Ne 2658-I1I, and other legal
acts and state standards, rules and regulations [10].

In accordance with Articles 20, 23 of the
Law of Ukraine «On Land Assessment» by the
results of regulatory monetary value of land of the
settlement, technical documentation is made which
is approved by the village, town, city councils.
The data on individual regulatory monetary value
of land are documented as an extract from the
technical documentation for regulatory monetary
value of land, which is given by the relevant
executive authority on land issues. On their basis,
parties — landowners and land users, calculate the
amount of tax liability of payment for land and
reflect it in tax reporting. In turn, as a result of
expert money estimation of land a report is drawn
up [10].

Regulatory monetary valuation of land, with
a coefficient of indexation, and area of land, the
regulatory monetary value of which has not been
calculated [11], according to item 271.1 Article
271 of the Tax Code of Ukraine (hereinafter — TC
of Ukraine) dated December 2, 2010 Ne 2755-VI,
is the basis of taxation of land in Ukraine.

Item 274.1 Article 274 TC of Ukraine
established the land tax for the plots of land the
normative monetary valuation of which has been
conducted regardless of the location (within or
outside of the place) — the amount of 1% of the
normative assessment [11]. The exception are
land plots referred to in Articles 272, 273, 276 of
this Code.

Due to the amended Law of Ukraine «On
Amendments to the Tax Code of Ukraine regarding
the improvement of certain tax provisions» dated

24 May 2012 Ne 4834-VI after July 1, 2012, the
taxation of land outside settlements given to
industrial enterprises, transport (except for land
railways, except railway land plots, on which
folk cultural buildings and other structures are
detached), communications, energy, businesses
and organizations engaged in operation of
transmission lines (except agricultural land and
land for forestry purposes) is carried out at a rate
of 1% of the normative monetary value of the
land, if such an assessment has been carried out
(issue 274.1 Article 274 of the Tax Code), and if
not assed — at 5% of the normative monetary value
per unit of area of arable land in the Crimea and
region (issue 278.1 Art. 278 of the Code) [11].

The monetary valuation of land, since 2000,
every year as of January 1, specifies the indexing
coefficient according to the procedure approved
by the Cabinet of Ministers of Ukraine. Under this
procedure the central executive power body on land
issues annually calculates the coefficient index of
normative monetary value of land according to
the consumer price index for the previous year
and not later than January 15 of this year, informs
the central authority of the State Fiscal Service
of Ukraine and land owners and users about this
assessment annual indexation [12].

According to the State Agency of Land
Resources of Ukraine as of January 1, 2014
indexation rate of normative land assessment for
2013 is 1.0, which is in accordance with paragraph
289.2 of Article 289 TC of Ukraine calculated on
the consumer price index basis for 2013 — 100.5%
[13].

In 2014 normative monetary valuation of land
settlements, agricultural land and non-agricultural
land (except land within settlements), which is
held by the original data of the previous years
must be indexed as of January 1, 2014 by a factor
of 3.2, which is determined based on the product
of the rate of indexation for 1996 — 1.703, 1997 —
1.059, 1998 — 1.006, 1999 — 1.127, 2000 — 1.182,
2001 — 1.02, in 2005 — 1,035, 2007 — 1,028,
2008 — 1.152, 2009 — 1.059, 2010 — 1.0 2011 —
1.0 2012 — 1.0 2013 — 1.0. Regulatory monetary
valuation of land in 2002, 2003, 2004 and 2006
was not indexed [13].

Finally, attention should be drawn to the fact
that the issue 14.1.147 Article 14 TC of Ukraine
stipulates that the land tax as a generalization of
the concept is a federal tax levied in the form
of land tax and rent for land plots of state and
municipal property. This tax is included in the
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budgets of local governments and belongs to the
general fund revenues of local budgets, but is not
taken into account in determining the amount of
intergovernmental transfers [14].

In view of the current state and local budgets
under the financial inability of local communities
to decide for themselves the full local issues, there
is an urgent need and feasibility of introducing
such a tax, as payment for the land to the list of
local taxes and fees, income from the payment of
which remain fully in local budgets. This change
will help to improve the overall financial capacity
of each territorial community in Ukraine.

Conclusions

So, considering all the above mentioned, we
can conclude that the land in communal ownership
is a key component of the resource base of
communities. The question of demarcating state
and municipal property is still not fully resolved,
and in practice causes a number of problems,
especially in the consolidation (state registration)
of community rights to land. Therefore, to solve
this problem, in our opinion, it is necessary to
determine the form of legislative act of communal
land ownership and amend the legislation regarding
the procedure of state registration of rights to land
in state and municipal property. Although today,
this procedure is too complicated and expensive.

In addition, considering that the fee for the
land in communal ownership is a source of local
revenues, respectively imperfect legislation in land
valuation, violation of the procedure for assessing
land, its economically unjustified underestimation
leads to reduced tax base and, consequently,
underfunding local budgets. Therefore, in our
opinion, it is necessary:
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