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VK 343.241 €. Camoiinenxo, 306yBau kadenpyu Kpumi-
HajbHOro npaBa Ne 1 HanionanbHOroO yHi-
Bepcutery «lOpuandna akafgemis Ykpainu
imeni fIpocnasa Mygporo»

BpaxyBanHsa o6cTaBuH,
110 TOM SIKITYIOTh MOKapaHHS,
npu 3actocyBaHHi ctarTi 69 KK Ykpainn

VYeranosneni y Kpuminanenomy koaekci Yipainu (nami — KK) Big-
HOCHO BHW3HAUCHI, AJIETEPHATHBHI Ta KyMYJISATHBHI CaHKIIil HalalOTh CYIy
BEJIMKi MOYJIMBOCTI ISl iIHAWBIMyasizallii mokapauHs. [Ipore pizHoMaHITTS
KUTTEBUX CUTYAIliil MOKE TIPUBECTH J0 TOTO, IO HABITh MiHIMAJIbHE TTO-
KapaHHs B MEXKaX CaHKI1 OyJie B KOHKPETHOMY BHITaJIKy HAJATO CYBOPHUM
1 TaKUM, 1[0 HE BIAMOBIAA€ TSHKKOCTI BUMHEHOTO M 0CO01 BUHHOIO, BHA-
CJIIJTIOK 4OTO HE 30iraeThes 13 TUMHU WOTO HIISIMH, SIKi C(OPMYJIbOBaHI y
ct. 50 KK. 3 omamy Ha 3a3HadeHi cutyarii cT. 69 KK Hamae cymy mpaso
B ocobOnueux (BUHATKOBUX) BUTIAIKaX BUUTH 3a MEXIi caHKIIi ctarTi Oco-
omBoi yactrau KK, sika BCTaHOBIIOE BIAIIOBIAAIbHICTD 3a BUMHEHHH 3710~
YHH, 1 TPU3HAYUTH OLIBLI M’SIKE TIOKapaHHs MOPIBHIHO 3 THUM, SIKE Mepe-
Oaduene y miit cankiii'.

BianosigHo n0 a63. 1 n. 8 nocranosu [lnenymy BepxoBaoro Cyny
VYipainu «I[Ipo nmpakTuKy NMpu3HadCHHAS CyIaMH KPUMiHAIBHOTO TIOKapaHHsD»
Bix 24 »xoBTHs 2003 p. Ne 7 mpu3HaYeHHS] OCHOBHOTO MIOKApaHHs, HIYKIOTO
BiJI HAIHMKYOI MEXi, Tlepe0adeHol 3aKOHOM 3a JaHWH 3JI04HH, 200 mepexin
10 1HIIOTO, OUIBLI M’SIKOTO BUAY OCHOBHOTO TOKapaHHs, a00 HEMpHU3Ha-
YeHHsI 000B’I3KOBOT'0 JIOJIATKOBOTO TIOKAPAHHS MOYKE MaTH MICIIE JIUIIIE 32
HasBHOCTI JAEKUTBKOX (HE MEHIIE BOX) OOCTaBHH, IO MOM’ SKIIYIOTh MO-
KapaHHS Ta ICTOTHO 3HIKYIOTh CTYIIHb TSDKKOCTI BIMHEHOTO 3JIOYWHY,
3 ypaxyBaHHSIM 0COOHM BHHHOTO.

Binmogimgao no ct. 69 KK nepedymosgoro npuznaueHHs OUTBII M’ SIKOTO
MOKapaHHs, HiXK epe0aueHo 3aKOHOM, € BAMHEHHS 0CO00I0 37I04MHY Oy/Ib-

' KpuminanbHe mpaBo Ykpainm: 3aranbHa yacTuHa : nigpyynuk / 0. B. baynin,
B. I. Bopucos, B. I. TioTioris Ta iH. ; 3a pen. B. B. Crammuca, B. f. Tanjisa. - 4-te Bup,., mepe-
po6u. i momos. - X. : IIpaBo, 2010. - C. 362-363.

? IIpo mpaKTUKy IpM3HAYEHHA CyaMy KPUMiHaTbHOTO IIOKapaHHA : ocTaHoBa Ile-
Hymy Bepxosnoro Cyny Ykpainm Bif 24 xoBTHA 2003 p. Ne 7 // Bicu. Bepxos. Cyny Ykpai-
Hit. — 2003. = Ne 6. — C. 14-20 (3 moganbiuyMu 3MiHaMU Ta JOIIOBHEHHAMM ).
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SIKOTO CTYNEHS TSDKKOCTi. 3 I[bOTO MOJIOKEHHSI € ONUH BHUHATOK, a CaMe:
3rifgHo 3 4. 2 ¢T. 69 KK cyn Moke He MPU3HAYUTH A0IaTKOBOTO TIOKApaHHS,
o mependadeHe B CaHKINIi cTaTTi (caHKIil yacTuHU ctarti) OcobmmBoi
gactuau KK sk 000B’s13k0Be, 32 BUHATKOM BHIIA/IKIB IPU3HAYCHHS MTOKa-
paHHS 32 BUYMHEHHS 3JI0YHHY, 32 SKUH repegdadeHe OCHOBHE MOKapaHHS
y Bufi mrpady B po3Mipi MOHAT TPH TUCAYi HEOTIONATKOBYBAHUX MiHIMYMIiB
JOXOMiB TPOMAaJIsH.

Iliocmasa 3actocyBanus cT. 69 KK ckiramaeTses 3 080x enemenmia, mo
XapaKTEePU3YIOTh GUUHEHUN 3MOYUH | 0COOY BUHHO20, a CaMe: a) HasIBHICTh
KUTBKOX OOCTaBHH, IO TIOM’SIKIIYIOTh TIOKapaHHS Ta iCTOTHO 3HUXKYIOTh
CTYIIHB TSHKKOCTI BUNHEHOTO 3JI0YHHY; 0) JJaHi, 0 IIEBHUM YHHOM Xapak-
TEpU3yIOTh 0c00y BUHHOTO. Tak, nepuwum eremenmom niocmasu pu3Ha-
YeHHS OUTBII M’SIKOTO MTOKAapaHHS HiXK Mepen0adeHo 3aKOHOM € HasIBHICTh
KUTBKOX OOCTaBHH, IO TIOM’SIKIIYIOTh TIOKapaHHS Ta iCTOTHO 3HUXYIOTh
CTYHiHb TSKKOCTI BUMHEHOTO 3JI0YHMHY. 3 aHaJi3y LIbOTO 3aKOHOIABYOTO
MOJIOKEHHS MOXKHA JIWTH BUCHOBKY, IO 3aKOH BKa3y€ Ha MEBHI KilbKiCHI
Ta AKICHI TIOKA3HUKH TaKUX 00CTaBUH.

Io-nepuie, ix Mmae OyTH Oekinbka, TOOTO HE MEHIIIE IBOX TaKuX 00cTa-
BHH. MakcuMalnbHa KUTbKICTh 00CTaBUH, IO MOM SKIIYIOTh MOKApaHHS,
Jutst 3actocyBanHs cT. 69 KK y 3akoHi He BctaHOBIeHa. CaMe TOMY 1X Kijlb-
KiCHa XapaKTEePUCTHUKA, 3 YPAXyBaHHAM SKICHUX IOKA3HHUKIB, MA€ MIPOIOP-
UiHU{ BIJTMB Ha BUOIp Mipu OiNbII M’SKOTO MOKapaHHSI — YUM OilbLIy
KUTBKICTh 00CTaBHH, 1[0 TIOM’SKIIYIOTh IIOKapaHHS, BCTAHOBJIICHO 110 KOH-
KpEeTHIi# cIipaBi, TUM OiNbIIE MACTaB Y CyAy IPHU3HAYUTH OLIBII M’ SKe
MoKapaHHs (32 HAABHOCTI BCiX 1HIIMX yYMOB 3acTocyBaHHA cT. 69 KK). Ha-
BIIAKH, BIJICYTHICTh TAaKMX OOCTAaBUH Y CIIpaBi a00 HAsIBHICTH JIUIIE OJIHIET
00CTaBHHH, 110 TIOM AKIIY€ OKAPAHHS, BUKIIOYA€ MOXIIUBICTD 3aCTOCY-
BanHs cT. 69 KK'.

Ilo-0pyze, BCTaHOBIIOIOYH 00CTaBUHH, IIIO TTOM AKIIYIOTH IOKapaHHS,
CYIl ypaxoBye SIK Ti 3 HUX, 110 mepernideri B 4. 1 ¢T. 66 KK, Tax i i, mo Bu-
3HAKOTHCS CYJIOM TaKMMU Ha mijctasi 4. 2 ¢t. 66 KK. Lleit BucHOBOK 0a3zy-
€ThCS HAa TOMY, IO TIEpENTiK 00CTaBUH, SKi TIOM SIKIIYIOTh TOKApaHHS Ta
3a3HaveHi B 4. 1 cT. 66 KK, He € Buuepmaum. Cyn, nmpoaHai3yBaBIIN BCi
00CTaBHHU CIIpaBH Ta BU3HABIIHM TaKHMH, 10 IOM’SAKIIYIOTh IOKapaHHS,
Ti, sIKi HE 3a3Ha4eHi B 4. 1 ¢T. 66 KK, noBrHeH IM HajgaTy HaJIC)KHY PaBO-
BY OIIiHKY, TOOTO BpaxXyBaTH BCi y CYKYIHOCTI IpH 0OpaHHI MipH TOKapaH-

! TIpakTuka cyniB Ykpainu 3 KpuMiHa/npHuX crpas (2006-2007). - C. 159-160, 184-186,
191-192, 197-198, 206-208.
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HS1 Ta MIPH 3aCTOCYBaHHI TOTO YH iHIIOTO IHCTUTYTY, ITOJIOKEHHS KpUMiHAaJIb-
Horo npaBa. TUM mave KOJAHUX 3acTEPexeHb 3 IbOTo npuBoay cT. 69 KK
HE MICTHTb.

Ilo-mpeme, i 00CTaBUHU MAIOTh 3HIKYBATU CTYIIHb TSHKKOCTI BUMHE-
HOTO 3JIOYUHY, IPHYOMY 3HWKYBATH ICOMHO, TOOTO HACTLUIBKH, IO MIPH-
3HaY€HHA BUHHOMY HaBITh MiHIMaJIbHOTO MOKapaHHA (BUIY 1 po3Mipy)
B Mexax caHkuii crarti (wactunu crarti) Ocobmusoi yactuau KK Oyio
0 SBHO HEAOLIIBHUM. Y paMKax IbOTO MOJIOKCHHs HEOOXITHO 3BEPHYTH
yBary Ha JieKiJTbka MOMEHTIB.

1. Vinerbcst mpo 06CTaBUHM, 110 3HIKYIOTh CTYIiHb TSOKKOCTI 3/104HHY.
Cii 3a3HaUMTH, 110 OOCTABUHM, SIKI [TOM’SKIIYIOTh MIOKAPAHHs, 3aJIC)KHO
BiJ] TOTO, LII0 CaM€ BOHHU XapaKTePU3YIOTh, MOXKHA ITOIUINTH Ha 00CTaBUHH,
SIK1 XapaKTepU3YIOTh: a) 3JI0YHMH (HOTO TSHKKICTB); 6) 0co0y BUHHOTO; B) SIK
3JI04HH, TaK i 0co0y BUHHOTO. OOCTaBHHU, IO XapaKTEPU3YIOTh TSHKKICTh
37I04KHY, BUHHKAIOTh Y MOMEHT HOro BUMHEHHS Ta Oe3MocepeHbo 3 HUM
MOB’s3aHi. Y 3B’SI3Ky 3 3a3HAYEHHUM, [IPH BCTAHOBIIEHHI [[LOTO €JIEMEHTY
niacraBu 3actocyBaHHs cT. 69 KK, HeoOXiqHOo OpaTu /10 yBaru Jmiie Ti 00-
CTaBMHHU, L0 ITOM SIKIIYIOTh ITOKapaHHS Ta BU3HAYAIOTh MEHIINN CTYIiHb
TSDKKOCTI 37I04MHY.

VY cynoBiii mpakTUili 00CTaBUHAMH, 1110 CBIAYaTh PO AOIIBHICTh 3a-
ctocyBanHs cT. 69 KK, HalfyacTime BU3HAIOTHCS: 3aI00iraHHs MIKiTTHBUM
HacJiIKaM 371041MHY 3 00Ky BUHHOTO, JOOPOBLIBHE BiJIIKOTYyBaHHS 30MTKIB,
BUYMHEHHS 3JI04YMHY 4epe3 30ir TSHKKUX 0COOMCTHX 00CTaBUH, BiJICYTHICTh
TSDKKUX HAaCJIJKIB, IUPE KasTTs BAHHOTO Ta aKTHBHE CIPUSHHS PO3KPUTTIO
3JI0YHMHY, APYTOPSIHA POJb Y BUMHEHHI 3704MHY Tomo'. Taka mo3uisi, Ha
HAIll TIOTJIsiT, TOTPeOy€ MeBHOTO yTOUuHEeHHsI. Le moB’s13aH0 3 THM, 1110 OJTHUM
3 eNleMeHTiB TifcTaBu 3actocyBaHHs cT. 69 KK € BpaxyBaHHS 0cOOU BUH-
HOTO, TOOTO AaHUX, IO ii XapaKTepu3yIOTh. Y 3B’S3Ky 3 IUM IIPHU BCTAHOB-
JICHHI1 MIEPIIOTO €JIEeMEHTY ITiJICTaBU MPU3HAYEHHS O1JIbII M’ IKOTO TOKapaH-
HsI HEOOXiAHO 3’5ICOBYBATH JUIIE Ti 00CTaBHHM, IO BIUIMBAIOTH CaMe Ha
TSDKKICTB 3JI0YMHY 1 HE HaJeXaTh 10 XapaKTEPUCTHKH 0COOH BUHHOTO.

Came ToMy HE TOCUTH KOPEKTHUM € TirymMadeHHs cT. 69 KK, sike Hagas
[Inenym Bepxosroro Cyny Ykpainu B a03. 2 1. 8 moCTaHOBH Bif| 24 KOBT-
Hs 2003 p. Ne 7, BiANOBIAHO A0 SIKOTO y KOYKHOMY TaKOMY BHIIAIKy CY.I
3000B’s13aHUN y MOTHBYBaJIbHIM YacCTHHI BUPOKY 3a3HAYUTH, SAKi came
o0cTaBUHM CTIpaBH abo JaHi PO 0co0y MiACYTHOTO BiH BU3HAE TAaKUMH,
IO iICTOTHO 3HWXKYIOTh CTYIIHb TSXKKOCTI BAMHEHOTO 3710unHy. [lo-niepiue,

! BicH. Bepxos. Cyny Ykpainu. — 2008. - Ne 5. - C. 32-33.
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IIpY BKa3iBIl Ha BpaXyBaHHs 00CTaBUH CIpaBH Ta ocodbu BuHHOTO [TneHym
BepxoBroro Cyay YkpaiHu 3a3HauuB CIOIYYHHK «a00», TOJI, KOJU CIIij
Oyn0 BUKOPHUCTOBYBATH CHOIYYHUK «i». [lo-gpyre, mani nmpo ocody BUH-
HOTO XapaKTepU3yIOTh HeOe3MeyHicTh 0coOO0M BUHHOTO, a HE TSIKKICTh
3II0YHHY.

2. 3a3Ha4yeHi 00CTaBUHM MaIOTh HE IPOCTO 3HM)KYBATH CTYIIHb TSKKO-
CTi BAMHEHOTO 3JI0YMHY, a 3HIKYBATH HOTr0 icmommuo. Bigomo, mo TSHKKICTh
3JI0YMHY — I1€ KaTeropis ominoyHa. OLiHOYHOO KaTeropiero € i ICTOTHICTh
3HMKEHHSI CTYIIEHS TSDKKOCTI 37104KHY. Ha Ham morisin, roBopuTH npo ic-
TOTHE 3HW)KEHHS CTYTIEHS TSHKKOCTI 3JI0YMHY MOYKHA Y pa3i KOJI BOHO Bif-
OyBa€ThCsl HACTINIBKY, IO MPU3HAYCHHS BUHHOMY HaBITh MiHIMAJIBHOTO
MoKapaHHs (BUIY 1 po3Mipy) B MeKax CaHKIII cTarTi (YJaCTUHHU CTATTi)
Oco6nmuBoi yactuau KK Oy/ie sSsIBHO HEIOIITEHUM.

Jlpyeum enemenmom niocmaeu pU3HAYCHHS OLIBII M’ SIKOTO MTOKapaH-
HS HIX IependadeHo 3aKOHOM € JIaHi, 1[0 IEBHUM YHHOM XapaKTepU3yIOTh
0Cco0y BUHHOTO. AHAJI3yIOYH 1IeH €JIEeMEHT MiICTaBU MPU3HAYCHHS OLIBII
M’SIKOTO TIOKapaHHsI, CJIiJ] 3BepHYTH yBary Ha JeKiJIbKa MOMCHTIB.

1. 3akoH He 3a3Hauae, SAKi caMme JaHi Ipo ocoly Ciifl ypaxoByBaTH.
OCKIJIBKY XKOIHUX OOMEKECHB 111010 XapaKTepuCcTUKU ocobu y cT. 69 KK He
BCTaHOBJICHO, TO MOYXHA JIITH BUCHOBKY, 110 BCI J]aHi, 10 XapaKTepU3yIOTh
0co0y BUHHOTO, He00OXiTHO OI[iIHIOBATH P BUPIIICHH] MMUTAHHS PO MOX-
JUBICTh MPHU3HAUEHHS O1bLI M’sIKoT0 okapaHHsl. Lli naHi MoXyTb OyTH SIK
IOB’sI3aHi, TaK 1 He MOB’s3aH1 31 BYNHECHHIM 3JI0YHMHY, 30KpeMa, J0 yBaru
JOIUTEHO OpaTH: 00CTaBUHM, IO XapaKTepU3yIOTh BiK 0coOW (HETTOBHO-
JITHIA 9M MOXWJINI), CTaH 340POB’s, 3pa3KoBy MOBEAIHKY 0COOM B MOOYTI
SIK JI0, TaK 1 MiCJIsl BAMHEHHS 3JI04YHHY, TPYJOBY IisUIbHICTh, TO3UTHBHY
XapaKTEePUCTUKY, IPAarHeHHS 3aJ1ar0IUTH 3al0AIsSHY LIKOLY, CIIPUATH Y PO3-
KPHTTi 37104KHY Toulo. ToOTO pakTHIHO MOBa MIOBUHHA HTH PO BpaxyBaH-
HsI TICUXOJIOTIYHHX, (hi310JIOTTYHUX Ta COL[AIbHUX XapaKTePUCTUK 0COOH,
sika puuHWIA 37m049uH. [Inenym BepxosHoro Cyny Ykpainu B a03. 2 1. 8
noctanoBy Bijx 24 xoBTHst 2003 p. Ne 7 Takox 3a3HAUWB, 10, OIIHIOOYH
JlaHi po oco0y, HeoOXiTHO BPaxOBYyBATH HE TUILKU METY i MOTHBH, SKHMH
BOHA KepyBaJlach IIPY BUNHEHHI1 3JI0YMHY, a 1 1 poJib cepen CIiBy4acHHUKIB,
MOBEJIIHKY ITiJT Yac Ta Micjs BYNHCHHS 3JIOYMHHUX il TOIIO.

2. BogHouac BUHUKA€E 3aKOHOMIpHE IMUTAHHS: IKAM caMe YHHOM BCTa-
HOBJIEHI 32 CIIPaBOIO JIaHI MOBUHHI XapaKTepuU3yBaTu 0co0y BUHHOTO?
OCKibKH WOEThCS PO BCTAHOBJIECHHSI OAHOTO 3 €IEMEHTIB MiJICTaBH IS
3acrocyBanHs cT. 69 KK, To, oueBuaHO, 1110 JUIs ii HASIBHOCTI HEOOXITHO
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BCTaHOBWTH, 1110 JIaHi PO 0CO0Yy XapaKTepU3yIOTh ii 3 no3umueHo2o OOKY.
ToOTo B ycix UX BHIAIKaX TOBUHHI OyTH BCTAHOBIICHI TaKi JaHi PO 0Co-
Oy BUHHOTO, SIKi JJAFOTH CyAy MOXUIMBICTh JIMTH OOTPYHTOBAHOTO BUCHOBKY,
110 3actocyBanHs cT. 69 KK Oyze 1iikoM ocTaTHIM s JOCATHEHHS LiTei
MOKapaHHSI.

[Ipu3HadeHHs OLTBII M’SIKOTO MTOKApPaHHS, HIXK Iepei0adeHo 3aKOHOM,
MOJKJIMBE JIMIIE 332 HASBHOCTI 060X PO3MIIAYBaHUX €IEMEHTIB IiICTaBU
3actocyBaHHs CT. 69 KK 6 ix eorocmi Ta cykynnocmi. SIkmo cymom BcTa-
HOBJIEHI TUTHKHA 0OCTaBUHHU, IO ITOM’ SKIIYIOTH MTOKapaHHs, abo TiTbKH
MO3UTHUBHI JaHi mpo 0co0y BUHHOTO, TOOTO JHILE OJUH i3 3a3HAYCHHUX
€JIEMEHTIB TiJICTaBH, TO 3acTocyBaHHs cT. 69 KK € HenpunyctiuMum.

VY 3B’s3Ky 3 AOCHII)KEHUM BHHUKAE TAKOXK HUTAHHS: a K BUMHUTH
B CUTYalIlii, KOJIM HasiBHI 00CTaBHHH, 1110 K O0TSKYFOTh, TaK i MOM’ SIKIITYFOTh
nokapanHs? BBaxaemo, 1110 icCHyBaHHSI OKPEMHX 00CTaBUH, SIKi O0TSKYIOTh
[IOKapaHHs, Ta IEBHUX HETaTUBHUX JAHUX PO 0cO0y BUHHOTO HE € Iepe-
IIKO/IOKO JijIs 3acTocyBaHHs cT. 69 KK, sKkiio Oyze BCTaHOBICHO, 1O 00-
CTaBWHH, SIKi IOM’SKIIYIOTh TIOKapaHHS, Ta TIO3UTHBHA XapaKTEPUCTHKA
0co0U BUHHOTO 32 SKiCHO-KUIPKICHUMH TOKa3HUKAMH OMIHYIOTH HaJ
00CTaBHHAMH, IO HOro OOTSKYIOTH Ta HETaTUBHO XapaKTepH3YIOTh 0co0y.

VY niTeparypi BUCIIOBIIOETHCS 1 iHIIA rmo3ulis. Tak, KO. MenbHuKOBa
ta O. [InemakoB MuIIyTh, 110 3aKOHOABELb, IIepe10adatoun MOXXIUBICTh
MpU3HAuUeHHA OibII M’SKOTO MOKAapaHHS, HIXK MepeadadeHo 3aK0HOM, To-
BOPUTH MPO OOCTABHHH, 1110 TIOM SIKIIYIOTH IIOKApaHHS Ta XapaKTePU3yIOTh
0co0y BUHHOTO Y TOMY CEHCI, IO Ili OOCTaBUHU 3MEHINYIOTh CYCHLIBHY
HeOe3MeuHICTh BUNHEHOTO Ta 0codu BMHHOrO. HaBmaku, oOCTaBHHH, IO
O0TSDKYIOTh TIOKapaHHsl, CBLIYaTh MO MiJBUIICHY CYCIUIbHY HEOC3MeuHICTh
BHHHOI'0, TOMY Y CyIly HEMA€ MiJCTaB [yl 3aCTOCYBaHHS A0 HHOTO OijIbII
M’SKOTO TIOKapaHHsI, HiX mependadeHo 3akoHoM'. Taky Mo3HIlit0 BUCIOB-
nroBasu # inmn aBropu®. Tak, O. @. CyHaypoBa CTBEPIXKYE, 1110 BCTAHOB-
JIeHHSI 00CTaBHH, 110 OOTSKYIOTh OKapaHHs, BUKIIOYAE 3aCTOCYBAaHHS
nonoxenHs KK 1mono npusHaueHHs OL1bII M’ SIKOTO MOKApaHHS'. 3 TaKOO
KaTeTOPUYHOIO TO3HIIIE€I0 HABPSI UM MOXKHA TIOTOJAUTHUCS, 00 Tak 3BaHa

! MenvunkoBa 10. HasHaueHne 60/ee MATKOTO HaKasaHUs, YeM IIPeTyCMOTPEHO 3a-
koHoM / 1O. MenbHuKOBa, A. [Inemakos // Co1l. 3aKOHHOCTb. — 1974. — Ne 1. - C. 28.

2 Onops K. H. HasHaueHMe HaKa3aHMsA C yYETOM IPUYMH COBEPIICHNA IPeCTyIVIeHNA
/ K. H. ®nops. - Kumnnes, 1980. - C. 27.

* Cynpyposa O. ®. IIoHATHE U COIMaTbHO-IOMUTHYECKAsE IPUPOLA yCuIeHus (OTAT-
yenns) Hakazanus / O. ®. Cynpyposa // Vuen. 3an. Kasan. roc. yu-ra: IOpup. Haykn. —
T. 144. - C. 360.
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«mpocTa» 00CTaBUHA, M0 OOTIKYE MMOKApaHHs, HABPSAJ Y1 MOXKE HEHTpa-
nizyBatu 00CTaBUHY, sIKa HOTO TIOM’SIKIITY€ Ta iICTOTHO 3HHMXKYE CTYITiHb
TSHKKOCTI BUMHEHOTO 31109nHY. KpiM Toro, Takux 00CTaBUH MOBUHHO OyTH
nexinpka. Jlo Toro x i 00cTaBMHH, IO XapaKTEPU3YIOTh 0CO0Y BHHHOTO,
TeX 000B’SI3KOBO OEPYTHCS /IO YBaru.

Bnnue obcmasun, wjo nom’sikuiyrome noKapaHHs, Ha RPU3HAYeHHs Oiblu
M AKO20 NOKAPAHHA NOAA2AE 8 MOMY, WO CYO MOdHACe 3ACTHOCYS8AmMY OTHE
3 TaKUX TPaBUII (BapiaHTiB) HOTO MpU3HAYCHHS:

1. Ilpusnauumu ocHOBHe NOKAPAHHA HUMCYE IO HAUHUNCUOI MedxCi,
e6cmarnosneHol’ y cankyii cmammi (yacmunu cmammi) Ocoonueoi uacmunu
KK, sixa nepedbauac 6ionosioanvuicms 3a 8uuHeHuli 3104uH. Y TaKOMY BH-
MajKy Cya MpU3HavYa€e TOW caMuil BUI (B allbTE€PHATUBHIN CaHKIlil — OJHMH
13 TUX BHUJIIB) OCHOBHOTO MOKapaHHsI, SIKMi 1 ependayeHo B CaHKIii, aje
IIPU IbOMY BUXOIWTH 34 MIHIMAIbHY MEXKY, BCTAHOBIIEHY ISl [IbOTO BHAILY
MmokapaHHs B caHKii. [Ipraomy 11e mokapaHHs He MOXKe OyTH MPU3HAYEHO
HIKYE MiHIMyMY, lepea0adeHoro JJist JaHOTO BUAY NOKapaHHs Y BiAIOBiA-
Hilt crarti 3aranbHoi yactuau KK, 1o periaMmeHTye 3aCTOCyBaHHS KOH-
KpeTHOTo BUAY MmokapaHHs. Ha 1ie 3Beprae yBary cymuis i [Ltenym Bepxos-
Horo Cyny Vkpainu y a03. 3 m. 8 moctanoBu Bifg 24 >xoBTHs 2003 p. Ne 7.

3BUYaliHO, TAKUK IIIX1J MOXKJIMBHMH, SIKIIO B CAHKI[II CTATTI BCTAHOB-
JIEHO MiHIMaJTbHUH CTPOK TaKOTO BUIy TTOKapaHHs. ToMy HEMOXKIIBO IPH-
3HAUUTH MOKapaHHsA HIKYE BiJ HAWHIDKIOI MEXKi y pasi, KOJH HOTo MiHi-
MaJbHHN CTPOK (po3Mip) y caHKmii cTarti (yacTuau ctarti) OcobnuBoi
gactuar KK He 3a3HaueHo 1 0TXe, BiH 30irae€ThCs 3 THM MiHIMYMOM, SIKHA
BCTaHOBJICHO JJIs I[bOTO BUAY TOKapaHHs B 3aranbHii yactuHi KK.

Cuin TakoX 3a3HAYUTH, IO «HPUSHAUEHHIO NOKAPAHHS, HUNCUO20 B0
HatiHudcyoi medici, nepeddauernoi cankyicro cmammi Ocobaugoi wacmunu
KK, ne nepewxoooicae Hasignicmb y yitl oce CAHKYiT albMepHAmMUGHUX, OLbiu
M sikux nokapanvy (a03. 6 1. 8 mocranosu Big 24 sxoBTHS 2003 p. Ne 7).
VY 3B’s3Ky 3 UM BBaXkaeMo, 110 HopMma KK, momoxeHHs K01 10CTiHKyI0Th-
Csl, TOBHHHA MaTH Ha3BY HE «IPU3HAYCHHS OUTBII M’ SIKOTO TOKApaHHS, HiXK
nepeadaueHo 3aKOHOM», a KIIPU3HAYCHHS OLIBII M’SIKOTO IMOKapaHHs, HiXK
nependaveHo CaHKIliero cTarTi (YactuHu ctarti) OcobnmmBoi yactrua KK».

2. llepetimu 00 inwiozo, 6inbi M 9K020 8UAY OCHOBHO20 NOKAPAHHS,
He 3a3Haueno2o 6 cankyii cmammi (vacmunu cmammi) Ocobaueoi wacmu-
nu KK, wo nepedbauac gionogioanrvuicme 3a guuHeHul 3104uH. Takui
nepexijJ 03Haydae, 10 Cy/ Npu3Havyae MoKapaHHs, SKe He 3a3HaueHe Y CaHK-
uii crarti Ocobnueoi yactunu KK ta sike € OUIbIn M’SIKUM MOPIBHSHO i3
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MOTEHLIHHO 0OpaHuM NoKapaHHsIM. ToOTO Cy/l pU3HAYa€ MOKapaHHs, SKe:
1) He 3a3HaveHe B caHKIii cTarTi (yactiau ctarTi) OcoonuBoi yactuau KK;
2) 11e oKapaHHs € OinbuL M AKUM TTIOPIBHSIHO 3 THM, SIKE TIepe10avyeHe y Bif-
HOCHO-BU3HAUYEHIN CaHKLii a00 MOPiBHSHO 3 MOTEHLIHHO 0OpaHUM IMOKa-
paHHsIM, siKe QIrypye B aJbTepHATUBHIN CaHKIIIT.

VY 1pOMy acmeKTi NIPUHLUIIOBUM € 3’CyBaHHS MUTAaHHS, 10 O3HAa4Yae
«OinbII M’ sIKe TTIOKapaHHs»? Y JiTepaTypi MOHATTA «OiIbII M’ SKE OKapaH-
Hs» a00 HE PO3KPHBAETHCA, a00 BU3HAYAETHCS SIK MOKAPAHHS, 110 Y 3aK0-
HOJIaBYOMY TepeltiKy, BctaHoBleHoMY B cT. 51 KK, mepenbaueno Buiie,
TOOTO MOCTABJICHO Ha «CXOAMHKY» BHUILE TOTO, 100 SIKOTO 3AiHCHIOETHCS
nopiBHsHHS. BomHouac y ct. 51 KK nipsiMo He 3a3Ha4eHo, 1110 nependaveHi
TYT BUAM MTOKapaHb PO3TAIIOBaHI y MIEBHIH MOCIIJOBHOCTI 3a CTYIIEHEM X
CYBOPOCTI — Bil MEHIII CyBOPOTO [0 OUIBII CyBOPOTO. Y Haylli KpHMiHAIIb-
HOTO TIpaBa BUCIOBIIOETHCS MO3UILIS, IO CHCTEMa NOKapaHb 3aKpillIeHa
B ¢T. 51 KK y BuUTHAAl BCTaHOBIEHOTO KpUMIHAIBHUM 3aKOHOM
1 000B’I3KOBOTO /17151 CYAy MEPENiKy OKapaHb, y SIKOMY yCi BOHH pO3TaLlIo-
BaHI y EBHOMY MOPSIKY — 3a CTyNEHEeM iX CyBopocTi'. Ase 1e Juiie
HayKOBe TIIyMadeHHs HOpMH 3akoHy. lllo » cBimuuTh mmpo Te, mo B cT. 51
KK noxapanHs po3TaloBaHi 3a CTYIIEHEM CYBOPOCTI, UM € MPaBOBi Mia-
CTaBH TOBOPHUTH IPO Te, 1110, HAPUKIIA]], APEIIT € OUTBII M’ SIKUM TIOKapaH-
HSM, HIXK OOMeXeHHS BOmi?

Crizx 3a3HaunTH, IO PO3MOALT MMOKapaHb 3a CTYNEHEM CYBOPOCTi Ha
OUTBIN i MEHII cyBOPi (OUIBIN 1 MEHII M SIKi) TIPSIMO BUILTUBAE 3 MIPUITUCIB
KpuMiHaNBHOTO 3aKoHY. Tak, 3rimuo 3 4. 1 ct. 70 KK mpu cykymHOCTI 3110-
YHHIB CyJl, IPU3HAYMBIIH IOKapaHHS 38 KO>KHHIA 3I0YMH OKPEMO, BU3HAYA€E
OCTaTOYHE IOKapaHHS IUIAXOM IOTTIMHEHHS MeHW CY80PO20 NOKAPAHHS
Oinbw cygopum abo NUITXOM HOBHOTO UM YaCTKOBOTO CKJIaJaHHS MPHU3HA-
YeHMX MokapaHb. BignosinHo 1o 4. 1 ctT. 82 KK ocobam, 1mo BinOyBarwoTh
MOKapaHHs Y BUJII OOMeXeHHs a00 TI030aBlICHHS BOJI1, HEB1I0yTa YacTHHA
MTOKapaHHs MO)Ke OyTH 3aMiHEHa CyJIOM OUTBIT M’ STKUM TIOKapaHHSIM.

VsBasieTbes, o JoKasu Toro, mo B cT. 51 KK 3akoHomaBens posranry-
BaB MOKapaHHS 3a CTYNIEHEM iX cyBopocTi MicTsaThes B 4. 1 ¢T. 72 KK, y sikiit
HE TUIBKM 3a3HA4YCHO, 110 NPU CKJIAJaHHI TOKapaHb MeHW CY8OPUll 610
NOKapanHs nepesooumscs 6 Oinbul cyeoputl 6uo, a i BCTAHOBIIEH] BiAMO-
BiJHI €KBIBaJIEHTH, HA OCHOBI IKMX MOYKHA BU3HAYNTH CITIBBIIHOIICHHS 3a
CYBODICTIO MiX Pi3HUMU BHIaMHU TIOKapaHb.

! YronosHoe npaBo Ykpaunbl: O61ias 4acTp : yuebHuk / nog pen. M. V. baxxaHoBa,
B. B. Cramuca, B. fI. Tanus. - Kues : FOpunkom VuTep, 2003. - C. 368-369.
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Jlesiki BYEHI CTBEPIKYIOTb, IO IPH BCTAHOBJIEHH] OB M SKOTO T10-
KapaHHA HEeOoOXiJHO BpaxoByBaTH HE TUTBKH HOTO CYBOPICTh, a i CTPOK
(po3mip)'. Tak, Ha nymky O. C. MixJiHa, ycske OKapaHHsS TOBUHHO OyTH
KUTBKICHO 3iCTaBJI€HE 3 iHIIMM MOKapaHHSAM. B okpeMHX BHNaAKax Take
3icTaBneHHs Aae caMm 3akoH. Hampukiaz, 3 aHamizy 4. 1 ct. 72 KK moxHa
3poOHUTH BUCHOBOK IIPO T€, IO OJIWH JIEHb M030aBICHHS BOIIi JOPiBHIOE
JIBOM JHSIM 0OMexeHHs BoJli. ToMy xoua 1mo30aBiieHHs BOJIi OLIbII CyBOpe
MOKapaHHsl, Hi’>K 0OMEXCHHs BOJI, aJie I’ Th POKIB 0OMEXEHHS BOJIi, Ha
QYMKY KpUMiHAJICTa, HECYTh OiNBIIMIA KapalbHUH 3aps/l, HiK OOUH PiK
no30aBneHHs Boii. KapanbHa % cuila MaifHOBHX MOKapaHb 3aJEKHUTh BiJl
poamipy mrpady i BapTocTi MaitHa, o KoH(icKyeThesi. ToMy, SIK CTBEPIKYE
O. C. Mixuin, mrrpad y 3HaUHOMY po3Mipi HaBPsT UM MOYKHA BBAYKATH OLTBII
M’SIKAM MOKapaHHsM, HIK BUIIPAaBHI pOOOTH?.

Binbie Toro, y niTeparypi BUCIIOBIOBANIACS AYMKa PO Te, IO PillleH-
HS TUTaHHS TIPO CTYIIiHb CyBOPOCTI IIOKapaHb IIOBUHHO BinOyBaTHCS 3 ypa-
XyBaHHSM OyMKH 3acymkeHoro. Hampuknan, I1. I1. Ocumnos cTBepaxyBas,
10 JIJI1 OKPEMHX KaTeropiil 3J04YMHIIB 11030aBJICHHS IpaBa 00iiMaru
MIeBHI Mocaau ado 3aiiMaThCs TIEBHOIO MISTTHHICTIO, SIK MPaBUIIO, € OLIbII
CYBOpUM IOKapaHHsIM, HiXK BUNpaBHI poOoTu. Te came MOXHa CKazaTH,
nopiBHIOIOYH 1ITpad 1 BUNPaBHI poOOTH MPU NMPU3HAYEHHI TOKapaHHS 32
OKpeMi rocroiapchKi 3I0YMHH 200 3JTOYMHH TPOTH BIACHOCTI’.

Be3yMoBHO, CyBOpicTh HOKapaHHs, IO IPU3HAYAETHCS BUHHOMY, B KOXK-
Hill KOHKPETHIM CUTYAIT OLIHIOEThCS HUM. [IpoTe, Ha Hall OIS, MOAIOHI
BHCIIOBJIIOBaHHA M030aBJIEHI OCTATHIX IijcTaB, 00 3aKOH BCTAHOBIIOE
cHCTeMY MOKapaHb 3a CTYNEHEM X CyBOPOCTi He3alle)KHO Big Mipu (po3-
Mipy, CTPOKY) TOTO a00 1HIIIOTO BHUY MOKapaHHS, 8 BUXOASYH 3 3araJibHO-
BH3HAHOI iepapxii MIHHOCTEH, a TAKOXK XapakTepy i 00cATy THX MpaBooO-
MeKeHb, IKHX 3a3Hae ocoba. ToMy mo30aBieHHs BOJIi CTPOKOM Ha OJIMH PiK
3aBIu Oyjie OUIbII CYBOPUM IIOKAPAHHSM, HIXK, CKa)KIMO, 0OMEKEHHS BOJII
HaBiTh CTPOKOM Ha ITSITh pOKiB. Ha minTBepmkeHHs naHoi MO3UIlii MOXXHA
MOCTIaTUCS Ha KOHCTPYKIiIO alnbTepHATUBHUX CaHKLil crareit OcobamuBoi
yactuau KK, e nokapaHHs Takox po3TalllOBaHi 3a CTYIIEHEM iX CyBOPOC-
Ti, 1 IPH IIBOMY OLITBII M’ sIKE TIOKapaHHs MOXe OyTH BCTAHOBJIEHO Ha OLTBIII

' MuxymmH A. C. 3aMeHa yrooBHOTo HakasaHusA 6omee MArkuM / A. C. Muxuns // Co,.
3aKOHHOCTD. — 1982. - Ne 10. - C. 60.

? Muxus A. C. IIpo61eMbl JOCPOYHOTO OCBOOOX/IEHNS OT OTOBIBAHNS HaKa3aHus /
A. C. Muxmus. - M. : BHVM MBJI CCCP, 1982. - C. 94-95.

* Ous.: Ocunos II. I1. TeopeTudeckyie OCHOBBI HOCTPOEHNS U IPYIMEHEHNS YTOMTOBHO-
npaBoBbix caKuuii / I1. IT. Ocunos. — M., 1976. - C. 82.
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TPHUBAJIMIA CTPOK, HIX OLTBLI CyBOpe MOKapaHHs, AKe y Til jke CaHKLii me-
penbauene (Hampukiam, 4. 1 c¢t. 371 KK). Binemie Toro, BiAmoBigHO 10
nojoxeHb 3aranbHoi yactuau KK, OibIn cyBope mokapaHHs MOXeE IIpH-
3HAUaTUCS HA MEHIIMU CTPOK, HXK MeHII cyBope. Tak, mokapaHHsS y BHII
BHITPABHHUX POOIT MPU3HAYAETHCS HA CTPOK BiJl IIECTH MICAIIB JI0 IBOX
POKiB, a OLIbII CyBOpE MMOKapaHHA Y BUIi apeITy BCTAHOBIIIOETHCS HA CTPOK
BiJl OTHOTO 1O NMIECTH MicAIiB. TaKUM YHHOM, CyBOPiCTh ITOKAapaHb HE
MOB’s13aHa 3 KOHKPETHOIO iX MIpOI0 (CTPOKOM, PO3MipOM).

OTxe, He3BaXKAIOUH Ha Te, IO Pi3HI BUIU MOKapaHHs, epeadadeHi
ct. 51 KK, MOXXyTh IpH3HAYATUCS HA Pi3HI CTPOKHU U y PI3HHUX PO3Mipax,
OUTBII M’SIKUM TIOKapaHHSIM € MMOKapaHHs, SKE y 3aKOHOIABUOMY IX mepe-
JIKy po3TalioBaHe BUIlE. Y pa3i oOpaHHs OUTBII M’SKOTO MTOKAPAaHHS CyH
MOBHHEH KePyBaTHCA TAKUMH PABUIIAMH:

1) cyn Mae mpaBo MPU3HAYUTH OYOb-AKULi OLTBII M’ TKAN BUI OCHOBHO-
ro MOKapaHHA, KePYIOUYUCh MIPH BU3HAYCHHI X HOPIBHSIBHOI CYBOPOCTi
3aKOHOJIABYMM TIEpEIIiKOM ITOKapaHb, BCTaHOBIEHUM Y cT. 51 KK;

2) MOXJIMBO 3IiHCHIOBATH TEpPEXia A0 1HIIOTO, OiTBII M’ SKOTO BUIY
OCHOBHOTO MOKapaHHs, SIKE € NPOMINCHUM CIMOCOBHO ANbMEPHAMUBHUX
BH/IiB IIOKapaHb, nepeadoadeHux y cankiiii crarti Ocoodnupoi yactuau KK!,
60 y ct. 69 KK moBa iige npo nmpusHadeHHs OiIbIl M SKOTO IMOKapaHHS,
BCTaHOBJICHOTO HE JUIsl CAHKIIIT B I[UIOMY, a JiJIsl KOHKPETHOTO BHY (PO3-
Mipy) oKapaHHs. Y Teopii KpUMiHAILHOTO MpaBa Oysia BUCIOBICHA TyMKa
PO Te, MI0 MOXKJIMBICTh PU3HAYUTH OUTBII M’SIKE TOKApaHHs, SIKE HE 3a-
3ra4eHo B caHkmii ctarti KK ta € mpomixkanM, Mmoo nependadeHnx y Hil
MOKapaHb BUKJIIOYAETHCS . BUCIIOBIIIOBAIACh 1 MEHIII paJiKaibHa TTO3HIIis.
OxpeMmi AOCTITHUKH CTBEPIKYIOTh, IO MPU3HAYEHHS OUTBIT M’ SIKOTO TIO-
KapaHHS € BUIPaBJaHUM JIMIIE Y JBOX BHIIAAKAX: a) KOJM CAHKILIs CTaTTi
Oco6nuBoi yactunu KK nependadae suiiie mo30aBieHHs BOJII K €IUHUN
BHJI TTOKapaHHs; 0) KoM BC1 BUAM TIOKapaHb, Mepen0adeHi CaHKINEo 3 ypa-
XyBaHHSM X XapaKTepy, CTPOKIB Ta po3Mipy, HE BiAMOBIAIOTH XapaKTepy
Ta CTYIICHs CyCHUTHbHOI HeOE3MeYHOCTI BUNHEHOTO 3JI0YMHY a00 IpH3Ha-

! €spoximoBa O. B. IIpusHadeHHs 611bII M'AKOTO MOKapaHH:, HDK Mepef6adeHo 3a-
KOHOM : aBTOoped. Iuc. ... KaHp. lopup. Hayk / O. B. EpgokimoBa. — X., 2003. - C. 13-14.

? Tkayenko B. V1. HaznayeHue HakasaHus : yue6. mocobue / B. V. Tkauenko. — M. :
BIO3M, 1985. - C. 33-34; Pe6ane V. HasHaueHye Haka3aHWsI HYDKe HUSIIETO Mpefena Ipu
a/IbTePHATUBHBIX CaHKIMAX / V. Pe6ane // CoB. roctuums. — 1978. — Ne 14. - C. 19; ITnemra-
koB A. M. [IpumeHeHue 6onee MATKOrO HaKa3aHUsA, YeM HPeJyCMOTPEHO 3aKOHOM
/ A. M. ITnemaxos. — M., 1982. - C. 37.
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YEeHHS OLIBII M SKOTO ITOKapaHHsI 3a JAHWI 3JI0YMH, TOBUHHO JIOITYCKATHCS
JIUIIIC y BUMAJKAX, KOJIM BCI BUIM MOKapaHb, MepeaA0aueHi CaHKIII€0, He
MOXXYTh OyTH 3aCTOCOBaHi y 3B’sI3Ky 3 iX Ha/J3BHYaiHOIO CYBOpICTIO'. SIK
MpaBUILHO cTBepIKye €. B. briaros, Takuii miaxim o0OMexye MPUITHUCH 3a-
KOHONaBIIA. J{ommycKkaeTbes MpU3HAUYEeHHS IOKapaHHs, KOJTM MEHII CYBOPHIA
BUJI TIOKapaHHS HE MOXe 3a0€311eUnTH JOCATHEHHS HOTo I1iJIel, a MiHiMaib-
HUH CTPOK OLIBII CYBOPOTO BUAY MOKapaHHS 32 00OCTaBUHAMU CIIPaBU
€ JTOBOJIi CYyBOPHUM?;

3) npu IbOMY CyJI IOBHHEH ypaxOBYBAaTH, 110 MPU3HAYUTH SIK OiIbII
M’sIK€ TIOKapaHHs CIICMiaIbHUHA HOTO BHJI CYJl MOXKE TUTHKH TOJ, KOJH 3a-
CYIDKSHHH BiIOBi/Ia€ BUMOTaM OO OCi0, SKUM Moe OyTH IpHU3HauYeHe
TaKe TIOKapaHHS,

4) npu nepexozi A0 iHIIOro OiIbII M’SIKOTO TOKapaHHs, HK mepeada-
YEeHO B CaHKIIi, Cyl MOXe MPHU3HAYUTH HOTO B MEXax MiHIMyMY i MakcH-
MyMYy, BCTAHOBJICHUX Y BiJIIOBIIHIN cTaTTi 3aransHoi yacTuau KK;

5) 6axxaHo O TIpU3HAYATH HAUOAUNCYUL 32 CTYTICHEM CYBOPOCTI BHII
OCHOBHOTO TTOKapaHHs. Sk mpasuinsHO cTBepmKkye O. B. €BnokiMoBa, 10-
LiTBHO 3aKkpinuTH y cT. 69 KK BuMoOry, BiAMOBIAHO 10 SIKUX CYI 3I1HCHIO-
BaB OU MepexiJ 10 iHIIoro, OB M’ IKOTO TTOKAPaHHS, MOSTAITHO, CXiTyac-
TO. | TIIBKHM SKIO IIe¢ OCHOBHE MOKapaHHS HE MOXe OyTH NMPU3HAYCHE
y 3B’s13Ky 3 icHyBaHHAM B KK 3a60poHM Ha #1010 3aCTOCYBaHHS A0 KOHKPET-
HO1 0c00H, MOYKE OyTH pO3IIITHYTa MOXKJIMBICTE OOpaHHS 1HIINX, TIIe O1THII
M’SIKHX BHJIIB TIOKapaHHs.

3. 3a HasgBHOCTI mifcras, nepeadadenux y 4. 1 ct. 69 KK, i kepyrounce
4. 2 1i€l CTarTi, Cy[ Ma€ MpaBo He npusHayamu maxe 000amKo8e NoKapaH-
Hsl, wo nepedbauene ¢ camkyii cmammi Ocobausoi vacmunu KK sk
0008 ’s13k06e. HeoOXiTHO TakoX, 00 A0AaTKOBE MOKapaHHs Oyio, 1mo-
riepire, 0e3mocepeHLO epeadadeHe B CaHKIlIT CTATTi, 32 SKOKO 3aCyIKYy-
€ThCS BUHHUH 1, TO-JpyTe, 3aKpilieHe B CaHKIIII K 0006 a3koge. Ciin 3a-
3HAYMTH, IO JOAATKOBE NOKAPAHHSI HE MOXKe OyTH TOTOXXHUM ab0 OITHO-

! Papor A. HasHaueHue HakasaHus... / A. Papor, E. Akumos. — C. 27; Jynar6exos H. O.
HasnaueHne 60iee MATKOrO HaKa3aHus, 4eM IPELyCMOTPEHO 3a JaHHOE NpecTyIieHue /
H. O. Oynat6exos // Iuddepenimanns oTBETCTBEHHOCTI U MPOOIEMbl I0PUANIECKO
TeXHVKY B yTOJIOBHOM ITpaBe 1 nporecce / mox pex. J1. JI. Kpyrmmkosa. — Ipocmasns, 2002. -
C.76.

* baros E. B. [IpuMeneHne crienmanbHbIX Hadya/l Ha3HAYEHVA YTOIOBHOIO HaKa3aHMA
/ E. B. Bnaros. - M. : I0pmutunadopm, 2007. - C. 118-119.

* €spokimoBa O. B. ITpusnadeHHs OinbIn M SIKOTO MOKapaHHs, HK HepenbadeHo 3a-
KOHOM : aBTOped. Anuc. ... KaHp,. lopuf. Hayk / O. B. €Bgokimosa. - X, 2007. - C. 14.
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PLAHHUM, a TakoX OiNbII CyBOPHM, Hi)X OCHOBHE IMOKapaHHS, fKe
MPU3HAYAETHCS 32 TOH CaAMUI 37I09HH.

Hamnpukinami ciig Bka3aTu, o pilieHHs CyAy MO0 3aCTOCYBaHHS
ct. 69 KK Mae OyTu HalneXKHUM YMHOM YMOTHUBOBAaHE y BUPOKY
3 000B’SI3KOBUM MMOCUJIAHHSM Ha 1[I0 HOpMY'.

Cawmoiisienko E. YueT 00cTOSITe/IbCTB, CMATAIIMMX HaKa3aHHe, IPU NPU-
MeHeHnH cTaThl 69 YK Ykpaunsl

Crarbsl OCBSIIEHA YTOJOBHO-NIPABOBBIM ITPOOJIEMaM y4eTa 00CTOSTENbCTB,
CMATYarOUINX HaKa3aHue, IpH UHIUBHTyaln3alul HaKa3aHUs B CTaUU €0 Ha3Ha-
yeHus. Vccnemnyercst Bopoc 00 00s3aTeIbHOCTH yueTa TaKUX 00CTOATENbCTB,
YCTaHOBIIEHA OYEPETHOCTh UX ydeTa HapsAAy ¢ MHBIMH 3JIEMEHTaMH OCHOBAHHS
Ha3Ha4YeHHs OoJiee MIATKOTO HAKa3aHHs, YeM MPELyCMOTPEHO 3aKOHOM.

Knroueswie cnoga: o6CTOSATENBCTBA, CMATYAIONINE HAKAa3aHUE; HA3HAUCHHUE
HaKa3aHUs; BIMSHUE Ha ONpeJIeIeHUE ero MephI.

Samoylenko E. Account of circumstances mitigating the punishment, at
application of the article 69 CC of Ukraine

The article is devoted to criminal law issues taking into account the
circumstances to mitigate the punishment, the individualization of punishment in
the process of his appointment. We investigate the question of compulsory
registration of such circumstances, prioritized them into account along with other
elements of the base use more lenient sentence than provided for by law.

Keywords: circumstances mitigating the punishment, sentencing and the effect
on the determination of its measure.

! Bicn. Bepxos. Cyny Ykpainu. — 2006. - Ne 5. - C. 17.
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