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Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ ïðîáëåìè ä³¿ êîë³ç³éíî¿ íîðìè ó ïðîñòîð³ é ÷àñ³

(conflit mobile), ïðè÷èí ¿¿ âèíèêíåííÿ òà ñïîñîá³â âèð³øåííÿ, ùî çàïðîïîíîâàí³ ñó÷àñíèì

çàêîíîäàâñòâîì ÿê íà â³ò÷èçíÿíîìó, òàê ³ íà ì³æíàðîäíîìó ð³âíÿõ.

Êëþ÷îâ³ ñëîâà: conflit mobile, êîë³ç³éí³ íîðìè, îáñÿã, ïðèâ’ÿçêà, ä³ÿ çàêîíó â ïðîñòîð³

é ÷àñ³.

Ì³æíàðîäíå ïðèâàòíå ïðàâî (äàë³ –

ÌÏðÏ) ç ìîìåíòó âèíèêíåííÿ ïîñòàëî ÿê

ñèñòåìà íîðì, ïîêëèêàíèõ çàáåçïå÷èòè

åôåêòèâíå âèð³øåííÿ ì³æíàðîäíèõ êîë³ç³é,

ç³òêíåíü ïðàâîïîðÿäê³â, çóìîâëåíèõ ìîæëè-

â³ñòþ çàñòîñóâàííÿ äî îäíèõ ³ òèõ ñàìèõ ïðà-

âîâ³äíîñèí ïðàâîâèõ íîðì ð³çíèõ äåðæàâ.

Òðèâàëèé ÷àñ ÌÏðÏ ðîçâèâàëîñÿ ñàìå ÿê êî-

ë³ç³éíå ïðàâî (òîáòî ñèñòåìà êîë³ç³éíèõ

íîðì), à ºäèíèì ìåòîäîì, ÿêèé çàñòîñîâó-

âàâñÿ ö³ºþ ãàëóççþ, áóâ êîë³ç³éíèé.

Çàãàëüíîâ³äîìèì º òîé ôàêò, ùî áóäü-ÿêà

êîë³ç³éíà íîðìà ñêëàäàºòüñÿ ³ç äâîõ îáîâ’ÿç-

êîâèõ åëåìåíò³â: îáñÿãó (ïðàâîâ³äíîñèíè, äî

ÿêèõ çàñòîñîâóºòüñÿ íîðìà) òà ïðèâ’ÿçêè

(ïðàâî äåðæàâè, ÿêå ðåãóëþâàòèìå ïðàâîâ³ä-

íîñèíè). Â àíãëîìîâí³é ë³òåðàòóð³ ñòðóêòóðó

êîë³ç³éíî¿ íîðìè îïèñóþòü çà äîïîìîãîþ

äåùî ³íøèõ ïîíÿòü. Çîêðåìà öå ïîíÿòòÿ

operative facts òà connecting factors [1, ñ. 405],

ÿê³ çà ñâî¿ì çì³ñòîì â ö³ëîìó â³äïîâ³äàþòü

íàâåäåíèì âèùå ïîíÿòòÿì îáñÿã òà ïðèâ’ÿç-

êà. Òàêà ñòðóêòóðà äîçâîëÿº êîë³ç³éí³é íîðì³

âèêîíóâàòè ñâîþ ãîëîâíó ôóíêö³þ – âèçíà-

÷àòè, ïðàâî ÿêî¿ äåðæàâè ï³äëÿãàº çàñòîñó-

âàííþ äî ïðàâîâ³äíîñèí ç ³íîçåìíèì åëå-

ìåíòîì, à â ïîºäíàíí³ ³ç ìàòåð³àëüíîþ íîð-

ìîþ ïðàâà â³äïîâ³äíîãî ïðàâîïîðÿäêó, ÿê

ñëóøíî çàçíà÷àº Ë. À. Ëóíö, «ñòâîðþâàòè

ïðàâèëî ïîâåä³íêè äëÿ ó÷àñíèê³â öèâ³ëüíîãî

îá³ãó» [2, ñ. 171]. Ðàçîì ³ç òèì òàêà íåçâè÷àé-

íà ñòðóêòóðà íîðìè â ïîºäíàíí³ ³ç îñîáëè-

âèì õàðàêòåðîì ïðàâîâ³äíîñèí, ÿê³ º ïðåä-

ìåòîì ðåãóëþâàííÿ, ïðèçâîäèòü äî òîãî, ùî

êëàñè÷í³ ïðîáëåìè ä³¿ çàêîíó ó ïðîñòîð³ òà

÷àñ³ ó ÌÏðÏ òàêîæ íàáóâàþòü îñîáëèâîãî

õàðàêòåðó, íàïðèêëàä, conflit mobile (à â í³-

ìåöüê³é ë³òåðàòóð³ – Statutenwechsel).

ßê âêàçóâàëîñÿ âèùå, ïðîáëåìó conflit

mobile ïîðîäæóº ñàìà ñòðóêòóðà êîë³ç³éíî¿

íîðìè. Äëÿ òîãî ùîá ïðî³ëþñòðóâàòè öþ òå-

çó çà ïðèêëàä â³çüìåìî ïðîñòó êîë³ç³éíó íîð-

ìó, îáñÿã ÿêî¿ îõîïëþº ïðàâîâ³äíîñèíè ùî-

äî ðå÷îâèõ ïðàâ íà ðóõîìå ìàéíî, à êîë³ç³é-

íà ïðèâ’ÿçêà âêàçóº íà ì³ñöå çíàõîäæåííÿ

ðå÷³ (lex rei sitae). Ïðèïóñòèìî, ùî â òîé ÷àñ,

êîëè ð³÷ ïåðåáóâàëà íà òåðèòîð³¿ äåðæàâè À,

âîíà áóëà ïåðåäàíà â çàñòàâó, ïðîòå â ïî-

äàëüøîìó ð³÷ áóëà ïåðåì³ùåíà â äåðæàâó Á.

Ó òàêîìó ðàç³: ùî â³äáóâàºòüñÿ ³ç îáòÿæåí-

íÿì (çàñòàâîþ) òà ÿêå ïðàâî ìàº áóòè çàñòî-

ñîâàíå äî ïðàâîâ³äíîñèí ñòîð³í ùîäî çàñòà-

âè: ïðàâî äåðæàâè À, äå çàñòàâà âèíèêëà, ÷è

ïðàâî äåðæàâè B, äå çíàõîäèòüñÿ ð³÷? Öåé

íåñêëàäíèé ïðèêëàä âêàçóº íà îñíîâí³ ðèñè,

õàðàêòåðí³ äëÿ conflit mobile: çâ’ÿçîê ³ç ÷àñîì

(çì³íà îáñòàâèí, ç ÿêèìè ïîâ’ÿçàíà ïðèâ’ÿç-

êà) òà çâ’ÿçîê ³ç ïðîñòîðîì, â ÿêîìó çíàõî-

äÿòüñÿ îá’ºêòè òà ñóá’ºêòè ïðàâîâ³äíîñèí

(çì³íà ì³ñöÿ ïåðåáóâàííÿ ìàéíà, çì³íà ì³ñöÿ
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ïðîæèâàííÿ/çíàõîäæåííÿ ñóá’ºêòà). Ñàìå

öèì çóìîâëåíî, ùî conflit mobile íàé÷àñò³øå

ìàº ì³ñöå òîä³, êîëè êîë³ç³éíà íîðìà âèêî-

ðèñòîâóº òàê³ òèïè êîë³ç³éíèõ ïðèâ’ÿçîê, ÿê

lex rei sitae, lex domicilii òîùî. Öå é íå äèâíî,

àäæå ÷àñòèíà êîë³ç³éíèõ ïðèâ’ÿçîê ïîâ’ÿçà-

íà ³ç íåçì³ííèìè ÿâèùàìè àáî ïîä³ÿìè (íà-

ïðèêëàä ì³ñöåì ðåºñòðàö³¿ øëþáó àáî ì³ñ-

öåì çíàõîäæåííÿ íåðóõîìîãî ìàéíà òîùî).

Íàòîì³ñòü ³íøà ÷àñòèíà ïðèâ’ÿçîê îïåðóº êà-

òåãîð³ÿìè, ÿê³ âíàñë³äîê çì³íè ÷àñó àáî ì³ñöÿ

òàêîæ ìîæóòü çì³íþâàòèñÿ: íàïðèêëàä, îñî-

áà ìîæå âèéòè ç ãðîìàäÿíñòâà àáî ïåðå¿õàòè

â ³íøå ì³ñöå ïðîæèâàííÿ, ðóõîìà ð³÷ ìîæå

áóòè ïåðåâåçåíà ç îäí³º¿ äåðæàâè â ³íøó. Â

îñòàííüîìó âèïàäêó êîë³ç³éíà ïðèâ’ÿçêà –

connecting factors – º íåïîñò³éíîþ, ì³íëèâîþ

(â àíãëîìîâí³é ë³òåðàòóð³ òàêà ñèòóàö³ÿ îòðè-

ìàëà íàçâó variable connecting factors, à òîìó

conflit mobile – çì³íà êîë³ç³éíî¿ ïðèâ’ÿçêè

(change of connecting factor) [3, ñ. 33]).

Òàêèì ÷èíîì, âèíèêíåííÿ conflit mobile

ïðèçâîäèòü äî òîãî, ùî êîë³ç³éíà íîðìà íå

âèêîíóº ñâîãî ãîëîâíîãî ïðèçíà÷åííÿ: ó âè-

ïàäêó êîíôë³êòó ïðàâîâèõ ñèñòåì âèçíà÷èòè

òó ç íèõ, ÿêà çä³éñíþâàòèìå ðåãóëþâàííÿ

ïðàâîâ³äíîñèí. Àäæå ó öüîìó âèïàäêó ïðà-

âîâ³ ñèñòåìè, ùî ìîæóòü áóòè óñï³øíî çà-

ñòîñîâàí³ äëÿ ðåãóëþâàííÿ ñóñï³ëüíèõ â³ä-

íîñèí ³ ÿê³ ââåäåí³ â ä³þ äâîìà ð³çíèìè çàêî-

íîäàâöÿìè, îäíî÷àñíî çàëèøàþòüñÿ â ñèë³.

Âíàñë³äîê öüîãî þðèñäèêö³éíèé îðãàí, ÿêèé

äàº ïðàâîâó îö³íêó â³äíîñèíàì, çìóøåíèé

âèçíà÷èòèñÿ ç òèì, äî ÿêîãî ìîìåíòó â ÷àñ³

ïðàâîâ³ â³äíîñèíè ìàþòü âðåãóëüîâóâàòèñü

êîæíîþ ³ç öèõ ïðàâîâèõ ñèñòåì [4, ñ. 169].

Ïðè öüîìó íåîáõ³äíî âêàçàòè, ùî conflit

mobile ìîæå âèíèêàòè íå ëèøå ì³æ lex fori òà

³íîçåìíèì ïðàâîì, à é ì³æ äâîìà ïðàâîïî-

ðÿäêàìè, ÿê³ îäíî÷àñíî º ³íîçåìíèìè ùîäî

lex fori [5, ñ. 42]. Ç îãëÿäó íà öå Áåðåíä Êðàíñ

(Berend Crans) íàçèâàº ïðîáëåìó conflit

mobile îäí³ºþ ³ç íàö³êàâ³øèõ äëÿ þðèñò³â

[6, ñ. 130].

Ñë³ä òàêîæ çàçíà÷èòè, ùî â ë³òåðàòóð³ çó-

ñòð³÷àºòüñÿ äóìêà ïðî òå, ùî conflit mobile

ñë³ä â³äð³çíÿòè â³ä ïðîáëåìè ä³¿ çàêîíó

(âêëþ÷àþ÷è êîë³ç³éí³ íîðìè) â ÷àñ³, îñê³ëüêè

éîãî âèíèêíåííÿ ïîâ’ÿçàíî ³ç çì³íàìè, ùî

â³äáóâàþòüñÿ ó ïðèâ’ÿçö³ (connecting factor),

à íå ³ç ä³ºþ êîë³ç³éíèõ íîðì ó ÷àñ³ [7, ñ. 517].

² õî÷à òàêà äèñêóñ³ÿ ìàº äîñèòü çàòåîðåòèçî-

âàíèé õàðàêòåð, îäíàê íå ìîæíà íå ïîãîäè-

òèñü ³ç òèì, ùî ÷àñ º âèçíà÷àëüíèì ôàêòîðîì

äëÿ âèíèêíåííÿ conflit mobile (ïðî ùî òàêîæ

ãîâîðÿòü äîñèòü áàãàòî íàóêîâö³â [8, ñ. 35; 9,

ñ. 70]). Âàæêî íàâåñòè ïðàêòè÷íèé ïðèêëàä

âèíèêíåííÿ conflit mobile, ÿêèé áè íå áóâ ïî-

â’ÿçàíèé ³ç ä³ºþ ÷àñó, âíàñë³äîê ÿêî¿ çì³íè-

ëîñü ì³ñöå çíàõîäæåííÿ îá’ºêòà, ãðîìàäÿí-

ñòâî ÷è ì³ñöå ïðîæèâàííÿ îñîáè òîùî. Íà

íàø ïîãëÿä, ó ïðàêòè÷í³é ïëîùèí³ conflit

mobile ïîñòàº ñàìå ÿê îäíà ³ç ìîæëèâèõ ôîðì

ïðîáëåìè ä³¿ çàêîíó ó ïðîñòîð³ ³ ÷àñ³ ùîäî

êîë³ç³éíèõ íîðì.

Òàêèì ÷èíîì, conflit mobile – öå ñèòóàö³ÿ,

êîëè âíàñë³äîê çì³íè îáñòàâèí ñïðàâè (íà-

ïðèêëàä õàðàêòåðèñòèê ñóá’ºêòà àáî îá’ºêòà

ïðàâîâ³äíîñèí) íà ï³äñòàâ³ êîë³ç³éíî¿ íîðìè

íåìîæëèâî òî÷íî âèçíà÷èòè, ïðàâîâà ñèñòå-

ìà ÿêî¿ äåðæàâè áóäå âðåãóëüîâóâàòè ïðè-

âàòíîïðàâîâ³ â³äíîñèíè, îáòÿæåí³ ³íîçåì-

íèì åëåìåíòîì. Conflit mobile íàé÷àñò³øå

âèíèêàº ó ñ³ìåéíèõ ïðàâîâ³äíîñèíàõ, ïðàâî-

â³äíîñèíàõ ùîäî âèçíà÷åííÿ îáñÿãó ä³ºçäàò-

íîñò³ îñ³á, ïðàâîâ³äíîñèíàõ, ïîâ’ÿçàíèõ ³ç

ðåàë³çàö³ºþ ðå÷îâèõ ïðàâ ùîäî ðóõîìîãî

ìàéíà, òà ó çîáîâ’ÿçàëüíèõ ïðàâîâ³äíîñèíàõ

(çîêðåìà ç ïðèâîäó çì³ñòó ñïîñîá³â çàáåçïå-

÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü).

Â ð³çí³ ÷àñè áóëî çàïðîïîíîâàíî ÷èìàëî

ñïîñîá³â ðîçâ’ÿçàííÿ ïðîáëåìè conflit

mobile. Ðàçîì ³ç òèì çàãàëüíîãî ñïîñîáó âè-

ð³øåííÿ ö³º¿ ïðîáëåìè çíàéäåíî íå áóëî. Ñó-

÷àñí³ íàóêîâö³ ñõèëÿþòüñÿ äî òîãî, ùî ïðîá-

ëåìà conflit mobile ìàº âèð³øóâàòèñü íà ð³âí³

êîë³ç³éíèõ íîðì ñïåö³àëüíî¿ ÷àñòèíè ÌÏðÏ,

òîìó ùî ñòâîðåííÿ çàãàëüíîãî ìåõàí³çìó ¿¿

âèð³øåííÿ ïðîñòî íåìîæëèâå, îñê³ëüêè íà

ïðàêòèö³ òàêèé ñïîñ³á áóäå, ÿê âêàçóºòüñÿ ó

çàðóá³æí³é ë³òåðàòóð³, «ïëóòàíèì (confusion)

òà íå äóæå êîðèñíèì (not very helpful)» [8,

ñ. 59–60]. Íàïåâíî, ñàìå â ñèëó öüîãî áàãàòî

êîäèô³êàö³é ÌÏðÏ íàâ³òü íå ì³ñòÿòü îïèñó

conflit mobile, ÿê ïðèêëàä ìîæíà íàâåñòè

øâåéöàðñüêèé çàêîí [10, ñ. 15], à òàêîæ â³ò-

÷èçíÿíó êîäèô³êàö³þ ÌÏðÏ. Ïðîòå âñå öå

àáñîëþòíî íå îçíà÷àº, ùî ÿê òàêà ïðîáëåìà
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conflit mobile íå ³ñíóº àáî íå ìîæå áóòè âè-

ð³øåíà âçàãàë³, ïðîñòî ¿¿ âèð³øåííÿ ð³çíèòü-

ñÿ çàëåæíî â³ä âèäó ïðàâîâ³äíîñèí òà ñïîñî-

áó, îáðàíîãî çàêîíîäàâöåì.

Ïðîàíàë³çóºìî îñíîâí³ ñïîñîáè âèð³øåí-

íÿ conflit mobile, ÿê³ íàïðàöüîâàí³ äîêòðè-

íîþ òà ïðàêòèêîþ ÌÏðÏ áàãàòüîõ êðà¿í, à

òàêîæ ïðîñòåæèìî, ÷è â³äîáðàæåíî â³äïî-

â³äí³ íàïðàöþâàííÿ ó â³ò÷èçíÿíîìó çàêîíî-

äàâñòâ³.

Áåçïåðå÷íî, íàéïðîñò³øèì ñïîñîáîì âè-

ð³øåííÿ ïðîáëåìè conflit mobile ìîæíà ââà-

æàòè òàêó ïîáóäîâó êîë³ç³éíèõ ïðèâ’ÿçîê, çà

ÿêî¿ conflit mobile ïðîñòî íå âèíèêàòèìå. Íà-

ïðèêëàä, âèçíà÷åííÿ ÿê ïðèâ’ÿçêè çàêîíó

ì³ñöÿ âèíèêíåííÿ îáñòàâèíè ÷è â÷èíåííÿ

ä³¿. Ó ïîä³áíèé ñïîñ³á ñêëàäåíà ñò. 22 Çàêîíó

Óêðà¿íè «Ïðî ì³æíàðîäíå ïðèâàòíå ïðàâî»

(äàë³ – ÇÓ «Ïðî ÌÏðÏ»), äå çàçíà÷àºòüñÿ:

«Äî îñîáèñòèõ íåìàéíîâèõ ïðàâ çàñòîñî-

âóºòüñÿ ïðàâî äåðæàâè, ó ÿê³é ìàëà ì³ñöå ä³ÿ

÷è ³íøà îáñòàâèíà, ùî ñòàëà ï³äñòàâîþ äëÿ

âèìîãè ïðî çàõèñò òàêèõ ïðàâ, ÿêùî ³íøå íå

ïåðåäáà÷åíî çàêîíîì» [11]. Çà òàêèõ îáñòà-

âèí çì³íà êîë³ç³éíî¿ ïðèâ’ÿçêè ïðîñòî íå-

ìîæëèâà, âíàñë³äîê ñïîñîáó ¿¿ ïîáóäîâè:

þðèäè÷íî çíà÷èìà ä³ÿ ìîæå â³äáóòèñü ëèøå

â îäíîìó ì³ñö³ ³ ï³ñëÿ öüîãî öå ì³ñöå íå ìîæå

áóòè â ïîäàëüøîìó çì³íåíå. Ïðîòå çàêîíîäà-

âåöü íå ìîæå âèêîðèñòîâóâàòè öåé ñïîñ³á

âèð³øåííÿ conflit mobile ùîäî âñ³õ ïðàâîâ³ä-

íîñèí, àäæå êîë³ç³éíà ïðèâ’ÿçêà íå çàâæäè

ìîæå áóòè ïîáóäîâàíà íà îñíîâ³ íåçì³ííèõ

ôàêòîð³â. Ñàìå òîìó ³ñíóþòü é ³íø³ ñïîñîáè

ïîäîëàííÿ conflit mobile.

Çîêðåìà, ïåðøèé ñïîñ³á âèð³øåííÿ ïðî-

áëåìè conflit mobile çàïðîïîíîâàíèé äîêòðè-

íîþ íàáóòèõ ïðàâ (vested rights). Â³í ïîëÿãàº

ó òîìó, ùî ïðàâà, ÿêèõ îñîáà íàáóëà íà ï³ä-

ñòàâ³ ³íîçåìíîãî çàêîíó, ìàþòü áåçóìîâíî

âèçíàâàòèñü, íå çâàæàþ÷è íà òå, ùî â ö³ëîìó

äî ïðàâîâ³äíîñèí çàñòîñîâóºòüñÿ ³íøèé çà-

êîí, ÿêèé ìîæå ³ íå âèçíàâàòè òàêèõ ïðàâ.

Òàêà êîíöåïö³ÿ íàäàº ïðàâîâ³äíîñèíàì õà-

ðàêòåðó ñòàëîñò³ òà ïðîãíîçîâàíîñò³, îñê³ëü-

êè íàáóò³ ïðàâà (vested rights) îäåðæóþòü çà-

õèñò íåçàëåæíî â³ä çì³í, ÿê³ â³äáóâàþòüñÿ ó

ïðàâîâ³äíîñèíàõ ñòîð³í [9, ñ. 70]. Òàêèì ÷è-

íîì ïðîáëåìó conflit mobile ó ñ³ìåéíèõ ïðà-

âîâ³äíîñèíàõ âèð³øóº ³òàë³éñüêå çàêîíîäàâ-

ñòâî [12, ñ. 174] òà øâåéöàðñüêå çàêîíîäàâ-

ñòâî [13, ñ. 358]. Óêðà¿íñüêå Çàêîíîäàâñòâî

òàêîæ ì³ñòèòü ïîä³áí³ íîðìè: òàê, çîêðåìà,

÷. 1 ñò. 39 ÇÓ «Ïðî ÌÏðÏ» ïåðåäáà÷àº, ùî

âèíèêíåííÿ òà ïðèïèíåííÿ ïðàâà âëàñíîñò³

òà ³íøèõ ðå÷îâèõ ïðàâ âèçíà÷àºòüñÿ ïðàâîì

äåðæàâè, ó ÿê³é â³äïîâ³äíå ìàéíî ïåðåáóâà-

ëî â ìîìåíò, êîëè ìàëà ì³ñöå ä³ÿ àáî ³íøà îá-

ñòàâèíà, ÿêà ñòàëà ï³äñòàâîþ äëÿ âèíèêíåííÿ

àáî ïðèïèíåííÿ ïðàâà âëàñíîñò³ òà ³íøèõ ðå-

÷îâèõ ïðàâ, ÿêùî ³íøå íå ïåðåäáà÷åíî çàêî-

íîì àáî ì³æíàðîäíèì äîãîâîðîì Óêðà¿íè.

Íåçâàæàþ÷è íà öå, âèð³øåííÿ conflit

mobile ó òàêèé ñïîñ³á (ÿê ³ â ö³ëîìó êîíöåï-

ö³ÿ vested rights) îá´ðóíòîâàíî êðèòèêóºòüñÿ

[3, ñ. 34]. Çîêðåìà, òàêèé ñïîñ³á ðîçâ’ÿçàííÿ

ïðîáëåìè, ïî ñóò³, ïðîñòî ³ãíîðóº çì³íó îá-

ñòàâèí ñïðàâè, «çàìîðîæóº» ïðàâîâ³äíîñèíè

ñòîð³í. Õî÷à, íà íàøó äóìêó, ç ïîãëÿäó ïðàê-

òè÷íîãî çàñòîñóâàííÿ öåé ñïîñ³á º ÷è íå íàé-

çðó÷í³øèì, îñê³ëüêè ñòâîðþº ïðîñòèé ³ çðî-

çóì³ëèé ìåõàí³çì âèð³øåííÿ conflit mobile

ï³ä ÷àñ ðîçãëÿäó ñïðàâè.

Ïðîòå ³ çàñòîñóâàííÿ äîêòðèíè vested

rights – íå ºäèíèé ñïîñ³á âèð³øåííÿ ïðîáëå-

ìè conflit mobile. Òàê, ïðîáëåìà conflit mobile

ìîæå áóòè ïîäîëàíîþ çà äîïîìîãîþ äîêòðè-

íè òðàíñïîçèö³¿ (transposition). Ó ë³òåðàòóð³

çàçíà÷àºòüñÿ, ùî âïåðøå öÿ äîêòðèíà áóëà

ñôîðìóëüîâàíà (õî÷à ³ íå íàçâàíà) Àïåëÿö³é-

íèì Ñóäîì Àíãë³¿ ó ñïðàâ³ The Colorado [14,

ñ. 17]. Çîêðåìà, ï³ä ÷àñ âèð³øåííÿ ñïðàâè ñóä

çàñòîñóâàâ ïðàâîâ³ íîðìè lex fori ó ñïîñ³á,

íàéá³ëüø áëèçüêèé äî çì³ñòó íåâ³äîìîãî

éîìó ïðàâîâîãî ³íñòèòóòó. Ïî ñóò³, â ö³é ñè-

òóàö³¿ â³äáóâàºòüñÿ êîíâåðòàö³ÿ àáî àñèì³ëÿ-

ö³ÿ íåâ³äîìèõ îäí³é ïðàâîâ³é ñèñòåì³ ³íñòè-

òóò³â ó ³íø³, ÿê³ º â³äîìèìè. Ïîä³áíèé ñïîñ³á

âèð³øåííÿ conflit mobile øèðîêî âèêîðèñòî-

âóºòüñÿ ñóäàìè Êîðîë³âñòâà Í³äåðëàíäè. Ðà-

çîì ³ç òèì äîêòðèíà òðàíñïîçèö³¿ íå ìîæå

âèð³øèòè âñ³ ïðîáëåìè, ÿê³ âèíèêàþòü ó ñè-

òóàö³¿ conflit mobile; íàéá³ëüøå ïðîáëåì ïðè

öüîìó âèíèêàº ³ç òèìè ³íñòèòóòàìè, ÿê³ íå

ìàþòü â³äïîâ³äíèõ àíàëîã³é, àáî ó âèïàäêó,

ÿêùî ¿õ çàñòîñóâàííÿ â³äïîâ³äíî äî lex fori

âèìàãàº äîòðèìàííÿ ÿêèõîñü îñîáëèâèõ

ôîðìàëüíîñòåé (íàïðèêëàä çä³éñíåííÿ äåð-
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æàâíî¿ ðåºñòðàö³¿). Íàé÷àñò³øå ïîä³áíîãî

ðîäó ïðîáëåìè âèíèêàþòü ³ç ñïîñîáàìè çà-

áåçïå÷åííÿ çîáîâ’ÿçàíü (security rights) [15,

ñ. 27–28; 16, ñ. 275].

Íåîáõ³äíî òàêîæ çàçíà÷èòè, ùî ïðîáëåì³

conflit mobile íàáàãàòî ëåãøå çàïîá³ãòè, í³æ

âèð³øèòè ¿¿ ï³ñëÿ âèíèêíåííÿ. Çîêðåìà, ïðî-

áëåìà conflit mobile íå âèíèêàº ó ðàç³ çä³éñ-

íåííÿ ñòîðîíàìè âèáîðó ïðàâà [17, ñ. 353],

àäæå â òàêîìó âèïàäêó ñòîðîíè íàïåðåä âè-

çíà÷èëè, ÿêèé ïðàâîïîðÿäîê ìàº âðåãóëüîâó-

âàòè ¿õí³ ïðàâîâ³äíîñèíè, à òîìó çàñòîñóâàí-

íÿ êîë³ç³éíî¿ íîðìè íå º íåîáõ³äíèì. Íàïåâ-

íî, â òîìó ÷èñë³ ³ â ñèëó öèõ ïðè÷èí íàéñó-

÷àñí³ø³ êîäèô³êàö³¿ êîë³ç³éíèõ íîðì ó ñôåð³

ÌÏðÏ ó òèõ ñôåðàõ, äå âèíèêíåííÿ conflit

mobile º íàéá³ëüø ³ìîâ³ðíèì, íàäàþòü ñòîðî-

íàì ïðàâîâ³äíîñèí øèðîê³ ìîæëèâîñò³ ó

çä³éñíåíí³ ñàìîñò³éíîãî âèáîðó ïðàâà. ßê

ïðèêëàä ìîæíà íàâåñòè ñò. 8 Ãààçüêîãî ïðî-

òîêîëó ïðî ïðàâî, ùî çàñòîñîâóºòüñÿ äî çî-

áîâ’ÿçàíü ç óòðèìàííÿ â³ä 23 ëèñòîïàäà

2007 ð. [18]. Çîêðåìà, íàâåäåíà íîðìà ïåðåä-

áà÷àº, ùî êðåäèòîð òà áîðæíèê ó çîáîâ’ÿçàí-

íÿõ ç óòðèìàííÿ ìîæóòü ó áóäü-ÿêèé ÷àñ âè-

çíà÷èòè ÿê òàêå, ùî âðåãóëüîâóâàòèìå ¿õí³

â³äíîñèíè çà çîáîâ’ÿçàííÿìè ³ç óòðèìàííÿ:

1) ïðàâî äåðæàâè ãðîìàäÿíñòâà îäí³º¿ ç³ ñòî-

ð³í íà ìîìåíò âñòàíîâëåííÿ óòðèìàííÿ;

2) ïðàâî äåðæàâè ïîñò³éíîãî ì³ñöÿ ïðîæè-

âàííÿ îäí³º¿ ç³ ñòîð³í íà ìîìåíò âñòàíîâëåí-

íÿ óòðèìàííÿ; 3) ïðàâî, ÿêå îáðàíå ñòîðîíà-

ìè, àáî òàêå, ùî ôàêòè÷íî çàñòîñîâóºòüñÿ äî

ðåæèìó ¿õ âëàñíîñò³; 4) ïðàâî, ÿêå îáðàíå

ñòîðîíàìè, àáî òàêå, ùî ôàêòè÷íî çàñòîñî-

âóºòüñÿ äî ðîçëó÷åííÿ àáî âñòàíîâëåííÿ ðå-

æèìó îêðåìîãî ïðîæèâàííÿ.

Òàêèì ÷èíîì, íàäàííÿ ñòîðîíàì ñâîáîäè

ùîäî âèáîðó ïðàâà äëÿ ðåãóëþâàííÿ ¿õí³õ

ïðàâîâ³äíîñèí º îäíèì ³ç íàéåôåêòèâí³øèõ

ñïîñîá³â ïîäîëàííÿ ïðîáëåìè conflit mobile.

Ïðè öüîìó âàðòî çàçíà÷èòè, ùî â³ò÷èçíÿíèé

ÇÓ «Ïðî ÌÏðÏ» â ö³ëîìó òàêîæ íàäàº ó÷àñ-

íèêàì ïðàâîâ³äíîñèí øèðîê³ ìîæëèâîñò³ ³ç

çä³éñíåííÿ ñàìîñò³éíîãî âèáîðó ïðàâà. Ðà-

çîì ³ç òèì çáåðåæåííÿ â ÇÓ «Ïðî ÌÏðÏ»

íîðìè ñò. 10 ïðî çàáîðîíó îáõîäó çàêîíó íå

â³äïîâ³äàº íå ëèøå ñó÷àñí³é äîêòðèí³

ÌÏðÏ, à é ïîòðåáàì ïðàâîâîãî ðåãóëþâàííÿ

ïðèâàòíîïðàâîâèõ â³äíîñèí, îñê³ëüêè öåé

ìåõàí³çì ìîæå âèêîðèñòîâóâàòèñü äëÿ íåîá-

´ðóíòîâàíîãî í³âåëþâàííÿ çðîáëåíîãî ñòî-

ðîíàìè âèáîðó ïðàâà.

Ùå îäèí ñïîñ³á ðîçâ’ÿçàííÿ ïðîáëåìè

conflit mobile – öå ãàðìîí³çàö³ÿ íàö³îíàëüíèõ

çàêîíîäàâñòâ. Ãàðìîí³çàö³ÿ íàö³îíàëüíèõ çà-

êîíîäàâñòâ (íàñàìïåðåä éäåòüñÿ ïðî ìàòå-

ð³àëüíå ïðàâî), ÿê ³ âèá³ð ïðàâà, ïîïåðåäæàº

âèíèêíåííÿ conflit mobile. Ãàðìîí³ÿ ìàòå-

ð³àëüíèõ çàêîí³â ïðèçâîäèòü äî òîãî, ùî áà-

çîâ³ çàñàäè îñíîâíèõ ïðàâîâèõ ³íñòèòóò³â º

ñï³ëüíèìè, à òîìó çì³íà ïðèâ’ÿçêè íå ïðè-

çâîäèòü äî íåìîæëèâîñò³ ðåàë³çàö³¿ ïåâíèõ

ïðàâ àáî îáîâ’ÿçê³â, ùî âèíèêëè âíàñë³äîê

ä³¿ ³íîçåìíîãî ïðàâîâîãî ³íñòèòóòó. Ïðè öüî-

ìó äëÿ äîñÿãíåííÿ öüîãî íå ïîòð³áíî ïðîâî-

äèòè ïîâíó óí³ô³êàö³þ ïðàâîâèõ íîðì, à äî-

ñòàòíüî ëèøå çàáåçïå÷èòè îäíîð³äí³ñòü

îñíîâíèõ ïðèíöèï³â òà ³íñòèòóò³â. Íàïðè-

êëàä, ó äåðæàâàõ ªÑ öåé ñïîñ³á âèð³øåííÿ

ïðîáëåìè conflit mobile ðîçãëÿäàºòüñÿ â êîí-

òåêñò³ ñòâîðåííÿ Ìîäåëüíîãî çàêîíó ùîäî

çàáåçïå÷åííÿ âèêîíàííÿ çîáîâ’ÿçàíü, îñê³ëü-

êè îñòàííº íàäçâè÷àéíî âàæëèâî äëÿ çàáåç-

ïå÷åííÿ â³ëüíîãî ðóõó êàï³òàë³â òåðèòîð³ºþ

ªâðîïè [19, ñ. 35]. Ðàçîì ³ç òèì øèðîêå çà-

ñòîñóâàííÿ âêàçàíîãî ñïîñîáó ìîæëèâå ëè-

øå ó ðàç³ ãëèáîêî¿ ïîïåðåäíüî¿ ÿê ñîö³àëü-

íî-åêîíîì³÷íî¿, òàê ³ ïîë³òè÷íî¿ ³íòåãðàö³¿

äåðæàâ.

Òàêîæ íåîáõ³äíî äîäàòè, ùî âèð³øåííÿ

conflit mobile â îêðåìèõ âèïàäêàõ ìîæëèâå ³

áåç çàñòîñóâàííÿ æîäíîãî ³ç öèõ ñïîñîá³â,

øëÿõîì ôîðìóëþâàííÿ ñêëàäíî¿ êîë³ç³éíî¿

íîðìè, ÿêà âêëþ÷àëà á ó ñåáå äåê³ëüêà êî-

ë³ç³éíèõ ïðèâ’ÿçîê, à òàêîæ ô³êñóâàííÿì öèõ

ïðèâ’ÿçîê ïåâíèì ìîìåíòîì ó ÷àñ³ (íàé÷àñ-

ò³øå ìîìåíòîì ïîäàííÿ ïîçîâó) [8, ñ. 35].

Òàêèì ÷èíîì ïîáóäîâàíà ÷. 1 ñò. 42 ÇÓ «Ïðî

ÌÏðÏ», ÿêà ïåðåäáà÷àº, ùî çàõèñò ïðàâà

âëàñíîñò³ òà ³íøèõ ðå÷îâèõ ïðàâ çä³éñíþºòü-

ñÿ íà âèá³ð çàÿâíèêà â³äïîâ³äíî äî ïðàâà äåð-

æàâè, ó ÿê³é ìàéíî çíàõîäèòüñÿ, àáî â³ä-

ïîâ³äíî äî ïðàâà äåðæàâè ñóäó.

Â öüîìó êîíòåêñò³ âàðòî òàêîæ çãàäàòè ³

ïðî çàêð³ïëåíèé ó ÷àñòèíàõ 2, 3 ñò. 4 ÇÓ

«Ïðî ÌÏðÏ» ïðèíöèï íàéá³ëüø ò³ñíîãî

çâ’ÿçêó. Â³äïîâ³äíî äî çãàäàíèõ ïîëîæåíü
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çàêîíó, ÿêùî çã³äíî ç êîë³ç³éíèìè íîðìàìè

âèçíà÷èòè ïðàâî, ùî ï³äëÿãàº çàñòîñóâàííþ,

íåìîæëèâî, çàñòîñîâóºòüñÿ ïðàâî, ÿêå ìàº

á³ëüø ò³ñíèé çâ’ÿçîê ³ç ïðèâàòíîïðàâîâèìè

â³äíîñèíàìè. Á³ëüøå òîãî, âèçíà÷åíå íà ï³ä-

ñòàâ³ êîë³ç³éíèõ íîðì ïðàâî, ÿê âèíÿòîê, íå

çàñòîñîâóºòüñÿ, ÿêùî çà âñ³ìà îáñòàâèíàìè

ïðàâîâ³äíîñèíè ìàþòü íåçíà÷íèé çâ’ÿçîê ç

âèçíà÷åíèì ïðàâîì ³ ìàþòü á³ëüø ò³ñíèé

çâ’ÿçîê ç ³íøèì ïðàâîì. ² õî÷à íàâåäåí³ ïî-

ëîæåííÿ çàêîíó íå ñòîñóþòüñÿ áåçïîñåðåä-

íüî ïðîáëåìè conflit mobile, ðàçîì ³ç òèì âè-

äàºòüñÿ ö³ëêîì ìîæëèâèì, ùî ó âèïàäêó ¿¿

âèíèêíåííÿ ñóä ìàº ìîæëèâ³ñòü ñêîðèñòàòè-

ñÿ íèìè äëÿ òîãî, ùîá âèð³øèòè conflit

mobile. Ïðè öüîìó òàêèé ³íñòðóìåíò º äîñèòü

ãíó÷êèì, îñê³ëüêè äîçâîëÿº ðåàãóâàòè íà

ïðîáëåìó â³äïîâ³äíî äî îáñòàâèí ñïðàâè,

çä³éñíþþ÷è ðåãóëþâàííÿ ïðàâîâ³äíîñèí ó

ñïîñ³á, ùî íàéá³ëüøå â³äïîâ³äàº ¿õ ðåàëüíî-

ìó çì³ñòó òà ³íòåðåñàì ïðàâîñóääÿ, âðàõîâó-

þ÷è ïðè öüîìó é ³íòåðåñè ñòîð³í ñïðàâè.

Íåîáõ³äíî çàçíà÷èòè, ùî ÇÓ «Ïðî ÌÏðï»

ó êîíòåêñò³ ïðîáëåìè conflit mobile çàéìàº

äóæå çâàæåíó òà îá´ðóíòîâàíó ïîçèö³þ.

Àäæå, ç îäí³º¿ ñòîðîíè, ÿê ³ á³ëüø³ñòü ñó÷àñ-

íèõ êîäèô³êàö³é ÌÏðÏ, ðîçä³ë ² «Çàãàëüí³

ïîëîæåííÿ» íå ì³ñòèòü ïîëîæåíü, áåçïîñå-

ðåäíüî ïðèñâÿ÷åíèõ conflit mobile, âíàñë³äîê

÷îãî ó ðàç³ âèíèêíåííÿ ö³º¿ ïðîáëåìè ïðàâî-

çàñòîñîâ÷èé îðãàí ïîâèíåí âèð³øóâàòè ¿¿ â

äóñ³ êîë³ç³éíèõ íîðì â³äïîâ³äíîãî ðîçä³ëó çà-

êîíó; à ç ³íøî¿ – êîë³ç³éí³ íîðìè ñïåö³àëüíî¿

÷àñòèíè ïîáóäîâàí³ òàêèì ÷èíîì, ùî ïðîïî-

íóþòü ð³çí³ âàð³àíòè âèð³øåííÿ òàêî¿ ïðîáëå-

ìè. Çàãàëîì conflit mobile çàëèøàºòüñÿ àêòó-

àëüíîþ ïðîáëåìîþ ñó÷àñíîãî ÌÏðÏ, ÿêà ïî-

òðåáóâàòèìå ïîäàëüøîãî âèâ÷åííÿ òà äîñë³-

äæåííÿ.

C ï è ñ î ê â è ê î ð è ñ ò à í è õ ä æ å ð å ë

1. Lipstein Kurt Unusual Bedfellows – Renvoi and Foreign Characterization joined together / K. Lipstein //
Private law in the international arena: from national conflict rules towards harmonization and unification /

Edited by Jurgen Basedow, Kurt Siehr. – The Hague : Cambridge University Press, 2000. – 910 p.

2. Ëóíö Ë. À. Êóðñ ìåæäóíàðîäíîãî ÷àñòíîãî ïðàâà : â 3 ò. / Ë. À. Ëóíö. – Ì. : Ñïàðê, 2002. – 1007 c.

3. Grodecki Jan K. Intertemporal Conflict of Laws / J. K. Grodecki // International Encyclopedia of
Comparative Law : Volume III : Private International Law / Jan K. Grodecki ; Kurt Lipstein (Chief Editor). —
The Hague : J.C.B. Mohr. — 45 p.

4. Castel Jean Gabriel. Canadian conflict of laws / J. G. Castel. – Ontario : LexisNexis : Butterworths,
1994. – 692 p.

5. Castel Jean Gabriel Conflict of laws: cases, notes, and materials / J. G. Castel. – Ontario : Butterworths,
1984. – 872 p.

6. Crans Berend J. H. Aircraft finance: recent development & prospects / B. J. H. Crans. – The Hague :
Kluwer Law International, 1996. – 154 p.

7. Dicey Albert Venn. Dicey and Morris on the conflict of laws: Vol. 1 / Albert Venn Dicey, John
Humphrey Carlile Morris, Lawrence Antony Collins. – London : Sweet & Maxwell, 2000. – Ð. 56; Morris
John Humphrey Carlile. The conflict of laws / John Humphrey Carlile Morris, John David McClean. –
London : Sweet & Maxwell, 2000. – 1622 p.

8. Siehr Kurt. General Problems of PIL in modern codifications / Kurt Siehr // Yearbook of Private
International Law: Vol. VII 2005 / Editors Andrea Bonomi and Paul Volken Ragensburg, Petar Sarcevic. –
Cologne : Sellier European Law Publishers, 2006. – 437 p.

9. Castel Jean Gabriel Introduction to conflict of laws / Jean Gabriel Castel. – London : LexisNexis,
Butterworths, 2002. – 227 p.

10. Karrer Pierre A. Switzerland’s private international law statute of December 18, 1987: the Swiss code
on conflict of laws, and related legislation / P. A. Karrer, K. W. Arnold. – The Hague : Brill Archive, 1989. –
282 p.

11. Ïðî ì³æíàðîäíå ïðèâàòíå ïðàâî : Çàêîí Óêðà¿íè â³ä 23 ÷åðâíÿ 2005 ð. // Â³äîìîñò³ Âåðõîâíî¿
Ðàäè Óêðà¿íè. – 2005. – ¹ 32. – Ñò. 422.

12. Rossolillo Giulia. Personal Identity at a Crossroad between PIL, Human Rights and EU Law / Giulia
Rossolillo // Yearbook of PIL. Vol. XI 2009 / Editors Andrea Bonomi and Paul Volken Ragensburg, Petar
Sarcevic. – Berlin : Walter de Gruyter, 2011. – 634 p.

129

ÑÒÎÐ²ÍÊÀ Â×ÅÍÎÃÎ



13. Jeffrey Talpis, Gerald Goldshtein. The influence of Swiss Law on Quebec’s 1994 Codification of PIL /
Talpis Jeffrey, Goldshtein Gerald // Yearbook of PIL. Vol. XI 2009 // Editors Andrea Bonomi and Paul Volken
Ragensburg, Petar Sarcevic. – Berlin : Walter de Gruyter, 2011. – 634 p.

14. Kieninger Eva-Maria. Security rights in movable property in European private law / E.-M. Kieninger,
M. Graziadei. – Cambridge : Cambridge University Press, 2004. – 828 p.

15. Drobnig Ulrich. Divergences of property law: an obstacle to the internal market? / U. Drobnig,
H. J. Snijders, E.-J. Zippro. – Munchen : European Law Publishers GmbH, 2006. – 240 p.

16. Veder Paul Michael. Cross-border insolvency proceedings and security rights: a comparison of Dutch
and German law, the EC Insolvency Regulation and the UNCITRAL Model Law on Cross-Border Insolvency /
P. M. Veder. – The Hague : Kluwer, 2004. – 468 p.

17. Andrea Bonomi. The Hague Protocol of 23 November 2007 on the law applicable to maintenance
obligations / Bonomi Andrea // Yearbook of PIL. Vol. X 2008 / Editors Andrea Bonomi and Paul Volken
Ragensburg. – Berlin : Walter de Gruyter, Swiss Institute of Comparative Law, 2009. – 743 p.

18. On the Law Applicable to Maintenance Obligations : The Hague Protocol of 23 November 2007
[Åëåêòðîííèé ðåñóðñ] / Hague Conference on Private International Law : Official Web-page. – Ðåæèì äî-
ñòóïó : http://www.hcch.net/upload/conventions/txt39en.pdf.

19. Sigman Harry C. Cross-border security over tangibles / H. C. Sigman, E.-M. Kieninger. – Munchen :
European Law Publishers GmbH, 2006. – 256 p.

Ôèëèïüåâ À. À. Conflit mobile â ìåæäóíàðîäíîì ÷àñòíîì ïðàâå.

Â ñòàòüå èññëåäóþòñÿ ïðîáëåìà äåéñòâèÿ êîëëèçèîííîé íîðìû â ïðîñòðàíñòâå è âðå-

ìåíè (conflit mobile), ïðè÷èíû åå âîçíèêíîâåíèÿ è ñïîñîáîâ ðåøåíèÿ, êîòîðûå ïðåäëîæå-

íû ñîâðåìåííûì çàêîíîäàòåëüñòâîì êàê íà îòå÷åñòâåííîì, òàê è íà ìåæäóíàðîäíîì

óðîâíÿõ.

Êëþ÷åâûå ñëîâà: conflit mobile, êîëëèçèîííûå íîðìû, îáúåì, ïðèâÿçêà, äåéñòâèå çàêîíà

â ïðîñòðàíñòâå è âðåìåíè.

Filipyev A. O. Conflit mobile in private international law.

The article deals with problems of territorial application and duration of a rule for the choice

of law (so called – «conflit mobile»), it causes and ways of solving, which are proposed by

national and international modern law.

Key words: conflit mobile, rules of conflict of laws, operative facts, connecting factors,

territorial application of a statute, duration of a statute.
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