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1. INTRODUCTION

The term “Human Rights”, as recognized after World War II, is essentially
the product of Western ideas having evolved from the European Age of
Enlightenment of the late 17th-Century. It was the Enlightenment that established
the philosophical foundations for the nineteenth century liberalism? that in turn
developed the conceptual framework of the post-WWII International Human
Rights Law regime.? The ideas produced in what is called the “Age of Reason”
reflects the writings of philosophers and intellectuals including Baron de la
Brede et de Montesquieu, Francois-Marie Arouet (Voltaire), and Immanuel Kant.
Their ideas were derived, in part, from values reflected in Christianity with
origins in Judaism (for both the Old Testament and New Testament combined
to produce Western Christian values). The values originating from these ideas
were incorporated into political doctrines, which in time were identified with the
meaning of “democracy” reflected in the Declaration of Independence of 1776,
the French Declaration of the Rights of Man and of the Citizen of 1789, and
the Universal Declaration of Human Rights (“UDHR”) of 1948.

These western concepts of democracy have their genesis in the Greek
philosophical concept of natural law. The very word “democracy” in Greek
combines the words “people” and “power.” The concept of natural law was
largely developed by Aristotle, who was heavily influenced by Socrates, Plato,
and the Ancient Greek school of Stoicism. The Aristotelian natural law inspired
Catholic natural law as postulated by Saint Thomas Aquinas who relied on
the philosophical and theological thoughts of Saint Augustine of Hippo. By the
1700s various disciples developed intellectual methods for the teaching of values
and ideas. Such intellectual methods shifted the ways in which scholarly and
philosophical writings evolved in the ensuing centuries.

Admittedly, it is difficult to trace the evolution of ideas from one civilization or
society to another and also more so to compare them to one another while taking
into account culture and context. During the six million years of Homo Sapiens
evolution, there has been a gradual progression of values and ideas originating and
evolving in different civilizations — sometimes reflecting totally different customs

! This article also appears in Arcs of Global Justice, edited by Diane Marie Amann and Margaret
M. deGuzman, to be published by Oxford University Press in 2016, and in Globalization and Its Impact on
the Future of Human Rights and International Criminal Justice (M. Cherif Bassiouni ed., 2015).

2 William M. Spellman, A Short History of Western Political Thought 109 (2011).

3 See, e.g., Micheline R. Ishay, The History of Human Rights: From Ancient Times to the Globalization
Era 2—14 (2004).
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and mores conditioned by geography and the material/contextual conditions in
which the society evolved. While some values and ideas remained indigenous to
their particular society of origin, others were passed on to other societies. The
migration of ideas although difficult to trace, is nevertheless evident. But similar
values and ideas have emerged in societies with significant cultural differences,
and frequently also, different societies under different circumstances embrace
the same values and ideas explained in different ideological ways.

Whether societal values and ideas emerged separately, coincided accidently,
or migrated purposely from one society to another, that coalescence of these
values and ideas are reflected in contemporary human rights through the positing
and application of human rights, which reflects a Western Judeo-Christian
background. Yet, regardless of the point of inception or determined historical
evolutionary course of an idea or value, there exists both a cumulative accretion
that engenders universalism, while at the same time coexisting with cultural
relativism and diversity.

One can analogize accretional universalism to a small snowball at the top of
a snowy hill that rolls down the snowy hill and reaches the bottom as a larger
mass than when it started at the top. This analogy is by no means entirely
accurate in reflecting the historical accretion of values and ideas in the course
of one thousand years of recorded human history. However, in the end, there
is something cumulative that has been inherited in different ways by different
civilizations (notwithstanding their diverse origins and multiple interpretations),
which are human rights. How future generations will be able to preserve,
enhance, and reconcile the universality and relativism of the values and ideas of
human rights in different societies, will depend on the political will of states, and
actions of non-state actors.* The interactions between states, inter-governmental
agencies, and non-state actors, will determine the future of the preservation of
human rights.’

2. THE WESTPHALIAN LEGAL ORDER AND INTERNATIONALLY PROTECTED
HUMAN RIGHTS
The values and ideas of western civilization reflected in the Westphalian legal
order that emerged from the Treaty of Westphalia of 1648 reflects the values and
ideas of Western Christian civilization, which influenced Enlightenment writers
and conditioned the emerging international legal order of that time. But it is

* Non-state actors include a variety of groups which include: (1) civil society organizations; (2) multi-
national organizations; (3) global media; (4) groups that pursue ideological purposes by violent means
and that are referred to as “terrorists,” (5) groups that seek to obtain profit by the use of violence
that are referred to as “organized crime” groups (See Tom Obokata, Transnational Organized Crime in
International Law 14—19 (2010)) and; (6) groups that are parties to conlflicts of a purely internal and non-
international character (See M. Cherif Bassiouni, Symposium: Redefining International Criminal Law:
New interpretations and New Solutions: Criminal Law: The New Wars and the Crisis of Compliance With
The Law of Armed Conflict by Non-State Actors, 98 J. Crim. L. & Criminology 711, 713—714 (2008)).

5 See Paul Schiff Berman, Global Legal Pluralism, 80 S. Cal L. Rev. 1155, 1155—1237 (2007) (dis-
cussing normative conflict among multiple overlapping legal systems); See also Paul Schiff Berman,
A Pluralistic Approach to International Law, 32 Yate J. InT'L L. 302—329 (2007).

— 11 —



BicHuk [igdeHHO20 pezioHanbHo20 yeHmpy HauioHanbHoi akademii npasosux Hayk YkpaiHu Ne 7 (2016)

not universal. No more than it can be said that all international human rights
law, norms and standards that flow from the UDHR are universal.® The Treaty of
Westphalia embodies the recognition of statehood as a reflection of the concept
of state sovereignty. This concept was originally designed to protect the different
religious and political communities of European Christendom after the Hundred
Year’s War between Catholics and Protestants.

The modern enunciation of internationally protected human rights, which is
said to have begun with the UDHR,” was an extraordinary breakthrough because
until then, individuals were not part of the international legal order. They were
the subjects of states, and states could do with individuals as they pleased.
No state had the right to tell another state how to deal with its own subjects
or to interfere in the affairs of another state — no matter the circumstances.?
This continues to be reflected in the United Nations Charter’s Article 2(4) despite
some erosion over the past 60 years.® But that, of course, was the surface of
international law. Like an iceberg, beneath it existed something much deeper, and
it consisted of mainly western imperialism, colonialism, and exceptionalism.!

In time, the international legal order evolved, and gradually, the doctrine of
humanitarian intervention was grudgingly recognized.!! In 2005, a summit of
heads of states took place at the United Nations General Assembly meeting in
New York and adopted the Responsibility to Protect (“R2P”) as a principle, which

6 See also Hirad Abtahi, Reflections on the Ambiguous Universality of Human Rights: Cyrus the
Great’s Proclamation as a Challenge to the Athenian Democracy’s Perceived Monopoly on Human Rights,
36 Denv. J. Int'L. L. & Pol'Y 55—91 (2007).

7 Universal Declaration of Human Rights, GA Res. 217A (III), UN Doc. A/810, at 71 (1948); The
Universal Declaration of Human Rights: The Travaux Preparatoires (William A. Schabas ed., Cambridge
Univ. Press 2013).

8 U.N. Charter art. 2, | 4; Stephen Carley, Limping Toward Elysium: Impediments Created by the
Myth of Westphalia on Humanitarian Intervention in the International Legal System, 41 Conn. L. Rev.
1741 (2009).

o Id.

10 Charles Murray, American Exceptionalism: An Experiment in History (Values and Capitalism Se-
ries) (Am. Enterprise Inst. 2013); Seymour Martin Lipset, American Exceptionalism: A double Edge sword
(W. W. Norton & Co., Inc. 1996); Jamie Mayerfeld, Playing by Our Own Rules: How U.S. Marginalization
of International Human Rights Law Led to Torture, 20 Harv. Hum. Rts. J. 89 (2007); 136 CONG. REC.
S17486—-01 (daily ed. Oct. 27, 1990); Richard A. Falk, The Declining World Order: America’s Imperial
Geopolitics 3—25 (Taylor & Francis Books, Inc. 2003).

' David J. Scheffer, Toward a Modern Doctrine of Humanitarian Intervention, 23 U. Tol. Rev. 253
(1992); Brian D. Lepard, Rethinking Humanitarian Intervention: A Fresh Legal Approach Based on
Fundamental Ethical Principals in International Law and World Religions 137 (Penn St. Univ. Press 2002);
Jon Western & Joshua S. Goldstein, Humanitarian Intervention Comes of Age: Lessons From Somalia
to Libya, Foreign Affairs, Nov./Dec. 2011, at 48—59, auvailable at http://www.foreignaffairs.com/
articles/136502/jon-western-and-joshua-s-goldstein/humanitarian-intervention-comes-of-age; Alex J.
Bellamy, Global Politics and the Responsibility to Protect: From Words to Deeds 9 (Routledge 2011); Julia
Hoffmann & André Nollkaemper, Introduction, in Responsibility to Protect: From Principle to Practice
13, 13—16 (Julia Hoffmann & André Nollkaemper eds., Pallas Publications 2012); Gareth Evans, The
Responsibility to Protect: Ending Mass Atrocity Crimes Once and For All 31 (Brooking Inst. Press 2008);
M. Cherif Bassiouni, Advancing the Responsibility to Protect Through International Criminal Justice,
in Responsibility to Protect: The Global Moral Compact for the 21t Century 31—42 (Richard H. Cooper &
Juliette Vonnov Kohler eds., Palgrave Macmillan 2009).
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allowed states to intervene to protect those in a given state who were the targets
of genocide or crimes against humanity.!> The R2P was later operationalized in
2009.1 This was a long way from the Westphalian paradigm of world order,
based exclusively on state sovereignty, but it was, however, the progeny of that
first step — the creating of the UDHR. Nevertheless, there is still a big gap
between what is prescribed and what is enforced.!

The failure of the fledgling principle of the R2P' to become part of an
institutionalized process of decision-making leading to consistent practice by
the international community is an example of the eroding responsibility of
states.!® The failure of the international community to intervene for the protection
of peoples from genocide, crimes against humanity, and war crimes is reflected
in the 313 conflicts that have erupted in various national contexts since the
end of WWII that resulted in 92 million casualties.!” State conduct during these
conflicts revealed that states intervene mostly when their national interests are
at stake and not necessarily when the human rights of peoples are subject to
large-scale depredations and risk.

3.  PAST THE UDHR PHASE

After the UDHR of 1948, two major international covenants were adopted.
In 1963, the International Covenant on Civil and Political Rights (“ICCPR”)'®
and the Covenant on Economic, Social and Cultural Rights (“ICESCR”)!® were
adopted. The division between the two was the consequence of the Cold War. The
Western World supported the former, while the communist bloc and Third World
supported the latter. To date, the difference between individual and collective
rights remains, and the post-2000 era of globalization has enhanced capitalism over
collective social rights. The two covenants, in time spawned a number of specific

122005 World Summit Outcome, G.A. Res. 60/1, U.N. Doc. A/RES/60/1, at 138—40 (Sept. 16, 2005);
Dan Kuwali, The Responsibility to Protect: Implementation of Article 4(h) Intervention 89 (Martinus
Nijhoff Publishers 2011); Bellamy, supra note 10, at 83 (2009).

13 G.A. Res. 63/308, U.N. Doc. A/RES/63/308 (Oct. 7, 2009).

14 Gareth Evans, Responding to Atrocities: The New Geopolitical of Intervention, in Sipri Yearbook
2012: Armaments, Disarmament, and International Security 15, 23 (Stockholm Int’l Peace Res. Inst.
eds. 2012); Elizabeth Wilmshurst, Conclusions, in International Law and the Classification of Conflicts
478, 479—80 (Elizabeth Wilmshurst ed., Oxford Univ. Press 2012); (The Pursuit of International Criminal
Justice: A World Study on Conflicts, Victimization, and Post-Conlilict Justice, Vols. I-II (M. Cherif Bassiouni
ed., 2010).

15 See UN. GAOR, 60th Sess., 2005 World Summit Outcome, 1| 138-39, U.N. Doc. A/60/L.1 (Sept.
15, 2005); See generally Gareth Evans, The Responsibility To Protect: Ending Mass Atrocity Crimes Once
and For All 50-54 (2008); See generally Alex J. Bellamy, Responsibility to Protect: the global effort to end
mass atrocities 1-5 (2009).

16 For an opposing argument to humanitarian intervention under the R2P, see Mohamed S. Helal,
Justifying War and the Limits of Humanitarianism, 37 Fordham Int’l L.J. 551-642 (2014).

17 Bassiouni, The Pursuit of International Criminal Justice, supra note 13, at 34.

18 International Covenant on Civil and Political Rights, G.A. Res. 2200, U.N. GAOR. 21*t Sess., Supp.
No. 16, at 27, U.N. Doc. A/6316 (1966) [hereinafter ICCPR.

19 International Covenant on Economic, Social and Cultural Rights, G.A. Res. 2200, U.N. GAOR,
215 Sess., Supp. No. 16, at 3, UN. Doc. A/6316 (1966) [hereinafter Covenant on Economic, Social, and
Cultural Rights].
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conventions on different subjects. The UDHR® and ICCPR and ICESR formed the
core of what scholars refer to as the “International Bill of Human Rights.”?! While
the Universal Declaration?? was at first deemed declaratory, it subsequently
became part of customary international law.?> The two covenants originated as
binding positive international law, though prescriptive in nature. They prescribed
that certain individual rights were protected from state infringement, but they
did not provide for enforceable remedies even though, in time, many of these
individual rights were recognized as constituting part of customary international
law and thus presumably binding upon non-state parties.

This was, for all practical purposes, the second generation of human rights
normative protections, which transitioned from the declarative phase to the
prescriptive, and thereafter the third stage soon followed — the prescriptive stage
— which criminalized some of these violations.? Similarly, the large number of
human rights conventions, which were adopted in the three decades from the
1960s to the 1990s, started to trickle down to only a few conventions in the
subsequent two decades. Other human rights have not been covered during what
is commonly referred to as the first and second generation of human rights, and
moreover, the heralded third generation of human rights is presently stalled.?
The first and second generations of human rights were tailored to apply to
states where national fora offered the prospects of adjudicating a human rights
violation and of obtaining a remedy. The third generation of human rights has
proven to be of little effect. The fourth generation of human rights in this
transitional phase to a globalized society is not likely to offer better outcomes
than its precedent one.

2 Universal Declaration of Human Rights, G.A. Res. 217 (Ill) A, U.N. Doc. A/RES/217(1ll) (Dec. 10,
1948).

2 John P. Humphrey, The International Bill of Human Rights: Scope and Implementation, 17 Wm. &
Mary L. Rev. 527, 528—34 (1976).

2 Michael Akehurst, Custom as a Source of International Law, 47 Brit. Y.B. Int’l L. 1, 45—49 (1975).
See also Peter Malanczur, Akehurst’s Modern Introduction to International Law 39—48 (7th rev. ed.
1997).

% Theodor Meron, Human Rights and Humanitarian Norms as Customary Law 42 (1989).

2 M. Cherif Bassiouni, Introduction to International Criminal Law 48 (2d ed. 2013). These conventions
include: the Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(CAT) (Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
U.N. GAOR, 39th Sess., Supp. No. 51 at 85, U.N. Doc. A/39/51 (1984)); Convention on the Suppression
and Punishment of the Crime of Apartheid of 1973, which in article 5, criminalized this particular form of
racial discrimination, but was never put into effect and for all practical purposes the Apartheid Convention
simply fell into déssittude (International Convention on the Suppression and Punishment of the Crime of
Apartheid, G.A. Res. 3068, 28 U.N. GAOR, 28th Sess., Supp. No. 30, at XXVIII, U.N. Doc. A/9030 (1973))
[hereinafter CSPCA]. According to Black’s Law Dictionary, déssittude (spelled “Desuetude”) is defined
as, “Disuse; cessation or discontinuance of use. Applied to obsolete status.” Black’s Law Dictionary (9th
ed. 2009).

% See, e.g., United Nations Framework Convention on Climate Change, May 9, 1992, 1771 U.N.T.S.
107,165; S. Treaty Doc No. 102-38 (1992); U.N. Doc. A/AC/237/18 (Part 11)/ Add.1; 31 1.L.M. 849 (1992);
International Convention on the Protection of the Rights of All Migrant Workers and Members of their
Families, New York, Dec. 18, 1990, entered into force July 1, 2003, 2220 UN.T.S. 93, 30 L.L.M. 1517
(1991).
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The declarative and prescriptive stages of International Human Rights Law
brought about a large number of multilateral instruments, which in turn had
an impact on the contents and terminology of national constitutions, criminal
legislation, procedural norms, and evidentiary standards.?® Thus, while it is
impossible to assess whether the adoption of these international legal instruments
have enhanced state compliance with what is now commonly referred to as
international human rights norms and standards, it is nonetheless possible to
assess their impact on national normative developments.?” Thus, the center of
gravity of human rights has, as it should, moved from internationalization to
nationalization.

4. THE UNITED NATIONS MILLENNIUM DECLARATION: REAFFIRMING HUMAN
RIGHTS PROTECTION

On the occasion of the millennium, it became important to reassert
the international community’s commitment to this historical evolution of
internationally protected human rights. It was also an opportunity for the heads
of States and governments to urge a plan of action at the General Assembly of
the United Nations on September 6, 2000, through September 8, 2000, which
was the Millennium Declaration.?® The plan of action is premised on the values
and principles embodied within the declaration. Part I, of the United Nations
Millennium Declaration, titled “Values and principals,” reads as follows:

1. We, heads of State and Government, have gathered at United Nations
Headquarters in New York from 6 to 8 September 2000, at the dawn of a
new millennium, to reaffirm our faith in the Organization and its Charter as
indispensable foundations of a more peaceful, prosperous, and just world.

2. We recognize that, in addition to our separate responsibilities to our
individual societies, we have a collective responsibility to uphold the principles
of human dignity, equality and equity at the global level. As leaders we have a
duty therefore to all the world’s people, especially the most vulnerable, and in
particular, the children of the world, to whom the future belongs.

3. We reaffirm our commitment to the purposes and principles of the Charter
of the United Nations, which have proved timeless and universal. Indeed, their
relevance and capacity to inspire have increased, as nations and peoples have
become increasingly interconnected and interdependent.

4. We are determined to establish a just and lasting peace all over the world
in accordance with the purposes and principles of the Charter. We rededicate
ourselves to support all efforts to uphold the sovereign equality of all States,
respect for their territorial integrity and political independence, resolution of
disputes by peaceful means and in conformity with the principles of justice and

% M. Cherif Bassiouni, Introduction to International Criminal Law 583—671 (2d ed. 2013).

7 Comparative Criminal Justice Systems: From Diversity to Rapprochement, 17 Nouvelles Etudes
Pénales (1998); The Regionalization of International Criminal Law and the Protection of Human Rights in
Criminal Proceedings, 65 Revue Internationale De Droit Pénal 493 (1994); Inquisitorial-Accusatorial: The
Collapse of Dogmas in Criminal Procedure, 68 Revue Internationale De Droit Pénal (1997).

% United Nations Millennium Declaration, G.A. Res. 55/2, U.N. Doc. A/55/L.2 (Sept. 8, 2000).

— 15 —



BicHuk ligdeHHO20 peeioHanbHo20 ueHmpy HauioHanbHoi akademii npagosux Hayk YkpaiHu Ne 7 (2016)

international law, the right to self-determination of peoples which remain under
colonial domination and foreign occupation, non-interference in the internal
affairs of States, respect for human rights and fundamental freedoms, respect
for the equal rights of all without distinction as to race, sex, language or religion
and international cooperation in solving international problems of an economic,
social, cultural or humanitarian character.

5. We believe that the central challenge we face today is to ensure that
globalization becomes a positive force for all the world’s people. For while
globalization offers great opportunities, at present, its benefits are very unevenly
shared, while its costs are unevenly distributed. We recognize that developing
countries and countries with economies in transition face special difficulties in
responding to this central challenge. Thus, only through broad and sustained
efforts to create a shared future, based upon our common humanity in all its
diversity, can globalization be made fully inclusive and equitable. These efforts
must include policies and measures, at the global level, which correspond to the
needs of developing countries and economies in transition and are formulated
and implemented with their effective participation.

6. We consider certain fundamental values to be essential to international
relations in the twenty-first century. These include:

- Freedom. Men and women have the right to live their lives and raise their
children in dignity, free from hunger and from the fear of violence, oppression
or injustice. Democratic and participatory governance based on the will of the
people best assures these rights.

- Equality. No individual and no nation must be denied the opportunity
to benefit from development. The equal rights and opportunities of women and
men must be assured.

- Solidarity. Global challenges must be managed in a way that distributes
the costs and burdens fairly in accordance with basic principles of equity and
social justice. Those who suffer or who benefit least deserve help from those
who benefit most.

« Tolerance. Human beings must respect one another, in all their diversity of
belief, culture and language. Differences within and between societies should be
neither feared nor repressed, but cherished as a precious asset of humanity. A culture
of peace and dialogue among all civilizations should be actively promoted.

- Respect for nature. Prudence must be shown in the management of
all living species and natural resources, in accordance with the precepts of
sustainable development. Only in this way can the immeasurable riches provided
to us by nature be preserved and passed on to our descendants. The current
unsustainable patterns of production and consumption must be changed in the
interest of our future welfare and that of our descendants.

- Shared responsibility. Responsibility for managing worldwide economic
and social development, as well as threats to international peace and security,
must be shared among the nations of the world and should be exercised
multilaterally. As the most universal and most representative organization in
the world, the United Nations must play the central role.
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7. In order to translate these shared values into actions, we have identified
key objectives to which we assign special significance.?

5. THE EVERLASTING COMPLIANCE GAP

Since WWII, three different international legal regimes have co-existed
whose “value-oriented goals” include the protection of human rights.3® They
are: International Humanitarian Law (“IHL”), International Criminal Law
(“ICL™), and International Human Rights Law (“IHRL”). These regimes are, at
once, complementary and distinct as to, inter alia, their respective spheres of
application, subjects, contexts, and normative schemes. These differences, which
characterize these regimes whose historical origins are also different, necessarily
evidence overlap and gaps in the overall protective scheme of human rights. This
would have been avoided had all three been part of an integrated legal regime.
This is not the case. However, what is significant is that all three international
legal regimes recognize: (1) the individual as a subject of internationally
established rights and obligations arising directly under international law;
(2) these rights and obligations override national law; (3) that they are binding
upon states, and; (4) that they require (in different and varying ways) international
and domestic enforcement measures, sanctions, and ultimately remedies for
victims.?!

Many declarations and plans of action under the three international legal
regimes remain within the sphere of “soft law,” a euphemism that allows some
to raise that banner in the face of non-implementation. It is another euphemism
for non-enforcement. Nevertheless, the normative and “soft law” enunciation
of human rights has had a notable impact on national constitutions and, as a
result, on national legislation and jurisprudence.? They effectively transferred to
the national legal systems that which at one time was believed to be exclusively
within the province of the international legal system. Having said that, however,
national compliance (which is usually subject to control by the state’s judicial
branch), is thwarted in many states by abuses of power by state executive
branches.

% Id. at vol. I, pt. 1.

%0 See Myres S. McDougal, Harold D. Laswell, & Lung-chu Chen, Human Rights and World Public
Order: The Basic Policies of an International Law of Human Dignity (1980).

3! The latter is of more recent vintage. See Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law G.A. Res. 60/147, U.N. Doc. A/RES/60/146 (Dec. 16, 2005); M. Cherif
Bassiouni, International Recognition of Victims" Rights, 6 Hum. Rts. L. Rev. 203 (2006); Rome Statute
of the International Criminal Court art. 68, July 17, 1998, 2187 U.N.T.S. 3; International Criminal Court,
Rules of Procedure and Evidence, U.N. Doc. PCNICC/2000/1/Add.1, Rule 85 (2000).

32 Ved P. Nanda, Impact of International Regional Norms, Including Human Rights Norms on National
Criminal Proceedings, in Comparative Criminal Justice Systems: From Diversity to Rapprochement 163,
163—70 (Association Internationale De Droit Penal, 1998); Woligang Schomburg, Aspects from a German/
European Perspective, in Comparative Criminal Justice Systems: From Diversity to Rapprochement 163,
171—77 (Association Internationale De Droit Penal 1998).
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Moreover, legislation in many states provides for exceptions, such as states
of emergency with respect to the ICCPR.* Also, it should be noted that the
international human rights regime does not, so far, extend to non-state actors
an international legal obligation.?* This creates gaps in the protection of human
rights. Generally, these gaps can be attributed to two factors: first, the evolution
of international human rights, humanitarian law, and criminal law, has historically
been haphazard; and second, the states that control the international legislative
process are not keen on eliminating the overlaps, gaps, or ambiguities that exists
within these systems.?® This is because states stand to be more constricted by
an efficient system.3¢

To illustrate the overlap, the International Court of Justice (“ICJ” or “the
Court”) discussed the relationship between IHRL and IHL. The ICJ stated in
its Advisory Opinion of 8 July 1996 on the Legality of the Threat and Use of
Nuclear Weapons, stating:

The protection of the International Covenant on Civil and Political Rights does
not cease in times of war, except by operation of Article 4 of the Covenant whereby
certain provisions may be derogated from, in a time of national emergency.
Respect for the right to life is not, however, such a provision. In principle, the
right not arbitrarily to be deprived of one’s life applies also in hostilities. The test
of what is an arbitrary deprivation of life, however, then falls to be determined
by the applicable lex specialis, namely, the law applicable in armed conflict,
which is designed to regulate the conduct of hostilities.*

A specific example of how [HL and IHRL overlap is evidenced by the ICJ
decision in a case involving Israel’s treatment of Palestinians and Palestinian
occupied territories.® In it, the ICJ held that the two regimes are simultaneously

33 The ICCPR states, “Article 4, 1. In time of public emergency which threatens the life of the nation
and the existence of which is officially proclaimed, the States Parties to the present Covenant may take
measures derogating from their obligations under the present Covenant to the extent strictly required by
exigencies of the situation, provided that such measures are not inconsistent with their obligations under
international law, and do not involve discrimination solely on the ground of race, colour, sex, language,
religion or social origin.” ICCPR, G.A. Res. 2200, U.N. GAOR, 21* Sess., Supp. No. 16, at 27, U.N. Doc.
A/6316 (1996) at art 1V, || 1; Thomas Buergenthal, To Respect and to Ensure: State Obligations and
Permissible Derogations, in The International Bill of Rights: The Covenant on Civil and Political Rights
74—77 (Louis Henkin ed., Columbia Univ. Press 1981); International Law Association, Report of the
Sixty-First Conference (1984) [hereinafter Paris Minimum Standards of Human Rights Norms in a State
of Emergency]; Richard B. Lillich, The Paris Minimum Standards of Human Rights Norms in a State of
Emergency, 79 AM. J. Int'l L. 1072 (1985); Rosalyn Higgins, Derogations Under Human Rights Treaties
in Public Emergencies, 22 Harv. Int'l L. J. (1981).

3 Andrew Clapham, Human Rights Obligations of Non-State Actors in Conflict Situations, 88 INT'L
REV. RED CROSS, Sept. 2006, at 491—523; M. Cherif Bassiouni, The New Wars and the Crisis of Compliance
with the Law of Armed Conflict by Non-State Actors, 98 J. Crim. L. & Criminology 712—810 (2008).

% International Criminal Law: Crimes, Vol. 1 at 618 (M. Cherif Bassiouni ed., Transnat’l Publishers
2d ed. 1999).

% 1d.

37 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. 226, 240 | 25
(July 8).

%8 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory
Opinion, 2004 1.C.J. 136, §]106 (July 9).
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applicable, but that IHL, being the lex specialis, prevails over IHRL, which is
the lex generalis, thus there is a gap in the protection of human rights during
conflicts of purely internal nature.®® It was in this Advisory Opinion of 9 July
2004, on the Legal Consequences of the Wall in the Occupied Palestinian
Territory®™ that the ICJ stated:

Some rights may be exclusively matters of international humanitarian law;
others may be exclusively matters of human rights law; yet others may be
matters of both these branches of international law. In order to answer the
question put to it, the Court will have to take into consideration both these
branches of international law, namely: human rights law and, as lex specialis,
international humanitarian law.*!

Thus, regarding the Wall, the ICJ further established the relationship between
IHRL and IHL, and demonstrated that there are possible situations for overlap.

[HRL and ICL also overlap in that ICL criminalizes some of the conduct
prohibited by IHRL, but in different contexts. An example of the overlap between
the two regimes is in connection with combatants in conflicts of an international
and non-international character who engage in collateral activities proscribed
by ICL as “organized crime”*? activities, “terrorism,”*® or drug trafficking.*
[t has not yet been established by the ICJ or by experts how to address the
overlap between ICL and IHRL.** Conflicts can shift from primarily internal to
international and during this shift multiple legal regimes are applicable. This
overlap will occasionally bring about IHL’s supremacy over ICL and vice-versa.
Still however, the gap between IHL and IHRL persists, as evidenced by the
prescriptive nature of the latter, and the proscriptive nature of the former.*
These gaps and overlaps will continue to exist as long as the states are lacking
the political will to eliminate them.*

% Id. || 105—06.

10 Legal Consequences of the Construction of the Wall in the Occupied Palestinian Territory, 2004
1.C.J. 136, 177—78 | 102—05 (July 9).

4 See id. at 178 | 106.

42 United Nations Convention Against Transnational Organized Crime, G.A. Res. 55/25, U.N. Doc.
A/55/383, art. 2(a) (Nov. 15, 2000).

8 International Terrorism: Multilateral Conventions (1937-2001) at xxv—xxix (M. Cherif Bassiouni ed.,
2001); M. Cherif Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, in Values
and Violence: Intangible Acts of Terrorism 233—35 (Ibrahim A. Karawan, Wayne McCormack & Stephen
E. Reynolds eds., 2008).

# United Nations Convention Against Illicit Traffic in Narcotic Drugs and Psychotropic Substances
art. 3, Dec. 20, 1988, 1582 U.N.T.S. 95; Convention on Psychotropic Substances art. 1, Feb. 21, 1971,
1019 U.N.T.S. 175; Protocol Amending the Single Convention on Narcotic Drugs art. 1, Mar. 25, 1972,
976 UN.T.S. 3; Single Convention on Narcotic Drugs, 1961, As Amended by the 1972 Protocol Amending
the Single Convention on Narcotic Drugs, 1961 art. 1, Mar. 30, 1961, 520 U.N.T.S. 151.

5 See Antonio Cassesse, International Criminal Law 4—7 (2d ed. 2008); Ilias Bantekas, International
Criminal Law 19—20 (Hart Publishing, 4th ed. 2010); Alexander Zahar and Goran Sluiter, International
Criminal Law: A Critical Introduction 15—17 (2008).

% M. Cherif Bassiouni, Introduction to International Criminal Law 33 n.134—35 (2d ed. 2013).

47 International Criminal Law: Sources, Subjects, and Contents, Vol. 1 at 516 (M. Cherif Bassiouni
ed., 2008).
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Nevertheless, powers of the state are limited with the recognition of the
individual as a subject of international law protected by legal right. This is the
other side of the coin that provides for the individual’s international criminal
responsibility.®® This was first embodied in the Charter of the International
Military Tribunal (“IMT”)* and the Statute of the International Military Tribunal
for the Far East (“IMTFE”),* both of which relied on the customary international
law of armed conlflicts to carry out individual international criminal responsibility
based on what was known as war crimes.! The Charter and Statute added to
the core “war crimes” charge, those of “crimes against humanity,”s? “crimes
against peace,” and criminalized conduct that violated the right to life and to
physical integrity. Shortly after the IMT and IMTFE concluded their proceedings,
the United Nations adopted the Convention on the Prevention and Punishment
of the Crime of Genocide.® Since then, aggression, genocide, crimes against
humanity, and war crimes became the four core crimes of ICL.% In that, ICL
and IHL paved the way for the paradigm shift that was indispensable for the
[HRL regime.

6. HUMAN RIGHTS BODIES AND MECHANISMS

The international human rights system has positively impacted national legal
systems, but it has largely faded into an international bureaucratic background
that does not contribute much to either the international or the national
enforcement of internationally established human rights. This is particularly
evident in the ineffectiveness of various treaty bodies established by different
international conventions whose operations have been mostly bureaucratic and

8 M. Cherif Bassiouni, The Discipline of International Criminal Law, in International Criminal
Law 3, 21 (M. Cherif Bassiouni ed., 3rd ed. 2008); see M. Cherif Bassiouni, Introduction to International
Criminal Law 64—71 (2003).

¥ Agreement for the Prosecution and Punishment of Major War Criminals of the European Axis art.
1, (Aug. 8, 1945) 59 Stat. 1544, 82 U.N.T.S. 279.

5 Charter of the International Military Tribunal for the Far East, Jan. 19, 1946, T.I.A.S. No. 1589, 4
Bevans 20 (entered into force Apr. 26, 1946).

5! For the failed post-WWI efforts to establish international criminal responsibility, as was subsequent-
ly the case after WWII, see M. Cherif Bassiouni, World War I: “The War to End All Wars” and the Birth
of a Handicapped International Criminal Justice System, 30 Denv. J. Int’l L. & Pol’y 244 (2002).

52 M. Cherif Bassiouni, Crimes Against Humanity: Historical Evolution and Contemporary Application
95 (2011).

53 See Whitney Harris, Tyranny on Trial: The Trial of the Major German War Criminals at the End
of World War II at Nuremberg Germany, 1945-1946 (1999). See also Yoram Dinstein, The Distinctions
Between War Crimes and Crimes Against Peace, in War Crimes in International Law 1 (Yoram Dinstein
& Mala Tabory eds. 1996).

% Convention on the Prevention and Punishment of the Crime of Genocide, Dec. 9, 1948, 78 U.N.T.S.
277 (entered into force Jan. 12, 1951); see William A. Schabas, Genocide in International Law: The Crime
of Crimes (2d ed. 2009).

% Rome Statute of the International Criminal Court art. 68, July 17, 1998, 2187 U.N.T.S. 3; International
Criminal Court, Rules of Procedure and Evidence, U.N. Doc. PCNICC/2000/1/Add.1, Rule 85, art. 5—8
(2000).
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are of limited impact nationally and internationally.®® However, some of these
bodies have, over the years, produced valuable commentaries.

These bodies include the Human Rights Committee’” and the Convention
Against Torture (“CAT”) Committee.®® CAT remains the most striking example
of the proscriptive stage of IHRL through ICL. It criminalizes the commission of
torture by any state party to the said convention. Scholars have also concluded
that the prohibition of torture as reflected in CAT, the UDHR,* the ICCPR,
and other regional instruments declaring the prohibition of torture,® amounts
to customary international law binding upon all states irrespective of whether a
given state is a state party to any of these multilateral conventions.®!

With regards to the protection of vulnerable groups such as civilians threatened
by “terrorism,”®? fifteen multilateral conventions and seven regional conventions
address different manifestations of “terrorism.”® The proscription of certain acts

% New Challenges for the UN Human Rights Machinery: What Future for the UN Treaty Body System
and the Human Rights Council Procedures? (M. Cherif Bassiouni & William A. Schabas eds., Intersentia
2011); U.N. Human Rights Comm., Article 4. Derogations During a State of Emergency, U.N. Doc.
CCPR/C/21/Rev.1/Add/11 (Aug. 31, 2001); Office of U.N. High Comm’r for Human Rights, Strengthening
the United Nations Human Rights Treaty Body System, Human Rights Comm., U.N. Doc. A/66/860
(June 2012) [hereinafter Pillay Report]; Yuval Shany, The Effectiveness of the Human Rights Committee
and the Treaty Body Reform, (Hebrew Univ. of Jerusalem, Research Paper No. 02-13), available at http://
papers.ssrn.com/sol3/papers/cim?abstract_id=2223298.

57 See Office of U.N. High Comm’r for Human Rights, Human Rights Comm., Compilation of General
Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/
GEN/1/Rev.9 (May 27, 2008).

58 See Office of UN. High Comm’r for Human Rights, Comm. Against Torture, U.N. Hum. Rts. Comm.,
Comm. Against Torture, Compilation of General Comments and General Recommendations Adopted by
Human Rights treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.9 (May 27, 2008).

% Universal Declaration of Human Rights, supra note 19.

8 Arab Charter on Human Rights art. 8, May 22, 2004 (entered into force Mar. 15, 2008), reprinted
in 12 Int'l Hum. Rts. Reps. 893 (2005); African Charter on Human and Peoples’ Rights, art. 5, June 27,
1981, 1520 U.N.T.S. 217 (entered into force Oct. 21, 1986); American Convention on Human Rights art.
5, Nov. 22, 1969, 1144 U.N.T.S. 123 (entered into force July, 18 1978); European Convention for the
Protection of Human Rights and Fundamental Freedoms art. 3, Nov. 4, 1950, 213 U.N.T.S. 222 (entered
into force Sept. 3, 1953).

6t See Sir Nigel Rodley & Matt Pollard, The Treatment of Prisoners under International Law (3rd ed.
2009); J. Herman Burgers & Hans Danelius, The United Nations Convention against Torture: A Handbook
on the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(1988).

62 See, e.g., International Terrorism: Multilateral Conventions (1937-2001) (M. Cherif Bassiouni ed.,
2001); M. Cherif Bassiouni, “Terrorism”: Reflections on Legitimacy and Policy Considerations, in Values
and Violence: Intangible Acts of Terrorism 233 (Ibrahim A. Karawan, Wayne McCormack & Stephen E.
Reynolds eds., 2008); M. Cherif Bassiouni, Assessing “Terrorism” into the New Millennium, 12 DePaul
Bus. L. J. 1 (2000); M. Cherif Bassiouni, Legal Control of International Terrorism: A Policy-Oriented
Assessment, 43 Harv. Int’l. L. J. 83 (2002).

65 Multilateral Conventions: 2010 Protocol Supplementary to the Convention for the Suppression of
Unlawful Seizure of Aircraft, opened for signature Sept. 10, 2010 (not yet in force), DCAS Doc No. 22; see
also 2010 Convention on the Suppression of Unlawful Acts Relating to International Civil Aviation, adopted
Sept. 10, 2010 (not yet in force), DCAS Doc. No. 21; Protocol of 2005 to the Protocol for the Suppression
of Unlawful Acts against the Safety of Fixed Platforms Located on the Continental Shelf, adopted Nov. 1,
2005, LEG/CONF.15/22; Protocol of 2005 to the Convention for the Suppression of Unlawful Acts Against
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of terror-violence are not only deemed harmful to the state and to international
peace and security, but it also constitutes violations of different individual human
rights such as the right to life, physical integrity, personal safety and security,
and the enjoyment of international means of travel. However, states’ efforts at
controlling “terrorism” have in turn produced human rights violations when
they resulted in the curtailment of certain human rights for those deemed
as “terrorists” by states. (This is evident in the commission of torture at the
Guantanamo facility (Cuba) established by the United States, the commission
of torture in Iraq (notably at Abu Ghraib prison) and Afghanistan (notably at
Bagram Air Force Base), and extrajudicial executions and torture in the context

the Safety of Maritime Navigation, adopted Oct. 14, 2005, LEG/CONF.15/22 (entered into force July
28, 2010); International Convention for the Suppression of the Financing of Terrorism, Dec. 9, 1999,
2178 U.N.T.S. 197 (entered into force Apr. 10, 2002); Drait Comprehensive Convention on International
Terrorism, Working Document Submitted by India, U.N. Doc. A/C.6/55/1 (Aug. 28, 2000); International
Convention for the Suppression of Terrorism Bombings, Dec. 15, 1997, 2149 U.N.T.S. 256 (entered into
force May 23, 2001); Convention on the Safety of United Nations and Associated Personnel, Dec. 9, 1994,
2051 U.N.T.S. 363 (entered into force Jan. 15, 1999); Convention on the Marking of Plastic Explosives for
the Purpose of Detection, Mar. 1, 1991, 2122 U.N.T.S. 359; Convention for the Suppression of Unlawful
Acts Against the Safety of Maritime Navigation, Mar. 10, 1988, 1678 U.N.T.S. 221; Protocol for the
Suppression of Unlawful Acts Against the Safety of Fixed Platiorms Located on the Continental Shell,
Mar. 10, 1998, 1678 U.N.T.S. 304; Protocol for the Suppression of Unlawiul Acts of Violence at Airports
Serving International Civil Aviation, Feb. 24, 1988, 27 L.L.M. 627; United Nations Convention on the Law
of the Sea, Dec. 10, 1982, 1833 U.N.T.S. 3 (entered into force Nov. 16, 1994); Convention on the Physical
Protection of Nuclear Material, Mar. 3, 1980, 1456 U.N.T.S. 125; International Convention Against the
Taking of Hostages, Dec. 17, 1979, 1316 U.N.T.S. 205 (entered into force June 3, 1983); Convention on
the Prevention and Punishment of Crimes Against Internationally Protected Persons, including Diplomatic
Agents, Dec. 14, 1973, 1035 U.N.T.S. 167 (entered into force Feb. 20, 1977); Convention for the Suppression
of Unlawful Acts Against the Safety of Civil Aviation, Sept. 23, 1971, 974 U.N.T.S. 177; Convention for
the Suppression of Unlawful Seizure of Aircraft, Dec. 16, 1970, 860 U.N.T.S. 105; Convention on Offenses
and Certain Other Acts Committed on Board Aircrait, Sept. 14, 1963, 704 U.N.T.S. 219; Convention on
the High Seas, Apr. 29, 1958, 450 U.N.T.S. 11 (entered into force Sept. 30, 1962).

Regional Conventions: Convention of the Organization of the Islamic Conference on Combating
International Terrorism, July 1, 1999, available at http://www.unher.org/ refworld/publisher,0IC,,,3debe
6646,0.html (deposited with the General Secretariat of the Organization of the Islamic Conference); OAU
Convention on the Prevention and Combating of Terrorism, June 14, 1999, available at http://www.unher.
org/ refworld/docid/314b1{714.html (deposited with the Secretary General of the Organization of African
Unity); Treaty on Cooperation among States Members of the Commonwealth of Independent States in
Combating Terrorism, June 4, 1999, available at http://www.unhcr.org/refworld/docid/47idib290.html
(deposited with the Executive Committee of the Commonwealth of Independent States); Arab Convention
for the Suppression of Terrorism, Apr. 22, 1998, available at http://www.unhcr.org/rel world/publishe
r,LAS,,,3de5e4984,0.html (deposited with the Secretary-General of the League of Arab States); SAARC
Regional Convention on Suppression of Terrorism, Nov. 4, 1987, available at http://www.ciaonet.org/cbr/
cbr00/video/cbr_ctd/cbr_ctd_36.html (deposited with the Secretary-General of the South Asian Association
for Regional Cooperation); European Convention on the Suppression of Terrorism, Jan. 27, 1977, available
at http://conventions.coe.int/Treaty/en/Treaties/Html/090.htm (deposited with the Secretary General of
the Council of Europe); Convention to Prevent and Punish Acts of Terrorism Taking the Form of Crimes
against Persons and Related Extortion that are of International Significance, Feb. 2, 1971, available at
http://www.oas.org/juridico/ english/treaties/a-49.html (deposited with the General Secretariat of the
Organization of American States).
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of what the United States has euphemistically referred to as “extraordinary
rendition.”%?)

In addition to conventions, fact-finding missions have also proven effective.
The United Nations system developed international fact-finding missions that
have proven effective in monitoring human rights violations in conflict and
post-conflict justice situations.% They include a number of different mechanisms
established by different agencies and bodies of the United Nations; though
since 2005, most mechanisms have been established by the Human Rights
Council. The establishment of human rights mechanisms is often driven by
political considerations, and operationally, they are plagued with bureaucratic,
administrative, and methodological problems resulting from their ad koc nature,

64 See, e.g., Woligang Kaleck, From Pinochet to Rumsfeld: Universal Jurisdiction in Europe 1998-2008,
30 Mich. J. Int'l L. 927, 952—53, 965—66 (2009); Jordan J. Paust, Above the Law: Unlawful Executive
Authorizations Regarding Detainee Treatment, Secret Renditions, Domestic Spying, and Claims
to Unchecked Power, 2007 Utah L. Rev. 345, 345—73 (2007); Jordan J. Paust, Executive Plans and
Authorizations to Violate International Law Concerning Treatment and Interrogation of Detainees,
43 Colum. J. Transnat’l L. 811, 824—51 (2005); Jordan J. Paust, Ending the U.S. Program of Torture
and Impunity: President Obama’s First Steps and the Path Forward, 19 Tul. J. Int'l & Comp. L. 151,
151 n.1 (2010); Jordan J. Paust, Civil Liability of Bush, Cheney, et al. for Torture, Cruel, Inhuman, and
Degrading Treatment and Forced Disappearance, 42 Case W. Res. J. Int’'l L. 359, 359-61 & n.1 (2009);
see Leila Nadya Sadat, Extraordinary Rendition, Torture, and Other Nightmares from the War on Terror,
75 Geo. Wash. L. Rev. 1200 (2007); Michael P. Scharf, Keynote Address: The T-Team, 19 Mich. St. J. Int’l
L. 129, 130-31, 134—35 (2010); symposium, Philip Zelikow, Codes of Conduct for a Twilight War, David
Cole, The Taint of Torture: The Roles of Law and Policy in Deciding Whether to Torture or Execute a
Human Being; Mark Danner, The Twilight of Responsibility: Torture and the Higher Deniability, 49 Hous.
L. Rev. (2012); Indefensible: A Reference for Prosecuting Torture and Other Felonies Committed by U.S.
Officials Following September 11", World Org. for Human Rights USA (Am. Univ. Wash. Coll. of Law
Int’l Human Rights Law Clinic, Wash., D.C.), Jan. 2012, at 3—19, 38—156; Concluding Observations of
the Human Rights Committee, United States of America, U.N. Human Rights Comm., 87th Sess., July
10-28, 2006, 11 10, 16, U.N. Doc. CCPR/C/USA/CO/3/Rev. 1 (Dec. 18, 2006); Consideration of Reports
Submitted by States Parties Under Article 19 of the Convention: Conclusions and Recommendations of
the Committee against Torture, United States of America, U.N. Committee Against Torture, 36th Sess.,
May 1-19, 2006, || 14 (the U.S. “should recognize and ensure that the Convention applies at all times,
whether in peace, war or armed conilict, in any territory under its jurisdiction....”), 15 (“provisions of the
Convention . . . apply to, and are fully enjoyed, by all persons under the effective control of its authorities,
of whichever type, wherever located in the world.”), 19 (there exists an “absolute prohibition of torture
... without any possible derogation.”), 24 (the U.S. “should rescind any interrogation technique, including
methods involving sexual humiliation, ‘water boarding,” ‘short shackling’ and using dogs to induce fear,
that constitutes torture or cruel, inhuman or degrading treatment or punishment, in all places of detention
under its de facto effective control, in order to comply with its obligations under the Convention.”),
U.N. Doc. CAT/C/USA/CO/2 (July 25, 2006); Council of Europe Parliamentary Assembly Res. 1433,
Lawfulness of Detentions by the United States in Guantanamo Bay, | 7(i)-(vi), 8(i)-(iii) (vii)-(viii)
(Apr. 26, 2005); UN. Comm. on Human Rights, Situation of the Detainees at Guanténamo Bay, 62d
Sess., U.N. Doc. E/CN.4/2006/120 (Feb. 15, 2006) (by Leila Zerrougui et al.) [hereinafter U.N. Experts’
Report]; Int’l Comm. of the Red Cross, ICRC Report on the Treatment of Fourteen “High Value Detainees”
in CIA Custody (Feb. 2007), available at http://pegec.us/archive/ Organizations/ICRC_rpt_hvd 20070214.
pdf., quoted in Mark Danner, U.S. Torture: Voices from the Black Sites, 56 The N.Y. Rev. of Books,
ch. 1 (Apr. 9, 2009).

% Siracusa Guidelines for International, Regional, and National Fact-finding Bodies (M. Cherif
Bassiouni & Christina Abraham eds., Intersentia 2013).
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as well as from the manner in which they are administered within the United
Nations system.

For all practical purposes, each human rights mechanism is different from the
others, and the lack of uniformity between them hinders the ability to effectively
assess the performance of their missions and their missions’ respective outcomes.
[t also means that comparisons between fact-finding missions are not easily
made. Nevertheless, this is an important feature whose future use is unlikely
to continue if for no other reasons than cost factors as well as qualitative
outcomes. This valuable tool is not only important for the enforcement of human
rights, but also to support the pursuit of the ICJ, and as such, it should be
strengthened.

Regional human rights conventions and enforcement mechanisms are another
significant progeny of IHRL development. Regional institutions have been
established in Europe,% the Americas,’ and Africa.®® These regional institutions
are, respectively, the European Court of Human Rights,® the Inter-American

% The Convention on the Protection of Human Rights and Fundamental Freedoms (more commonly
known as the European Convention on Human Rights [ECHR]) was established on Sept. 3, 1953.
The 28 member countries of the European Union are Austria, Belgium, Bulgaria, Croatia, Cyprus, Czech
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hungary, Ireland, Italy, Latvia, Lithuania,
Luxemburg, Malta, Netherlands, Poland, Portugal, Romania, Slovakia, Slovenia, Spain, Sweden, and
United Kingdom. In addition to these 28 countries, the member states of the Council of Europe further
include Albania, Andorra, Armenia, Azerbaijan, Bosnia-Herzegovina, Georgia, Iceland, Liechtenstein,
Republic of Moldova, Monaco, Montenegro, Netherlands, Norway, Russian Federation, San Marino,
Serbia, Switzerland, the Former Yugoslov Republic of Macedonia, Turkey, and Ukraine. The Council of
Europe’s observer States are Canada, Holy See, Israel, Japan, Mexico, and the United States. See Member
States, Council of Europe, http://www.coe.int/en/web/portal/country-profiles (last visited Jan. 22, 2014);
see also Member Countries of the European Union, Eur. Union., http://europa.eu/about-eu/countries/
member-countries/index_en.htm (last visited Jan. 22, 2014).

5 The Inter-American Commission on Human Rights was established in 1959. The American Convention
on Human Rights, otherwise known as the Pact of San Jose, became effective on July 18, 1978. The 35
Member States of the Organization of American States include Antigua and Barbuda, Argentina, Barbados,
Belize, Bolivia, Brazil, Canada, Chile, Colombia, Costa Rica, Cuba, Dominica, Dominican Republic, Ecuador,
El Salvador, Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Paraguay,
Peru, Saint Kitts and Nevis, Saint Vincent and the Grenadines, Suriname, The Bahamas, Trinidad and
Tobago, United States of America, Uruguay and Venezuela. See Member States, Org. Am. States, http://
www.aos.org/en/member_states/default.asp (last visited Jan. 22, 2014).

% The Organization of African United was established on May 25, 1963, but was disbanded on July 9,
2002. It was disbanded to be replaced by the African Union, which was established on May 26, 2001 and
was launched on the day that the Organization of African Unity was disbanded. The Member States of
the African Union are Algeria, Angola, Benin, Botswana, Burkina Faso, Burundi, Cabo Verde, Cameroon,
Central African Republic, Chad, Comoros, Congo, Cote D’Ivorie, Democratic Republic of the Congo,
Djibouti, Egypt, Republic of Equatorial Guinea, Eritrea, Ethiopia, Gabon, Gambia, Ghana, Guinea, Guinea-
Bissau, Kenya, Lesotho, Liberia, Libya, Madagascar, Malawi, Mali, Mauritania, Mauritius, Mozambique,
Namibia, Niger, Nigeria, Rwanda, Republic Arab Saharawi Democratic, Sao Tome and Principe, Senegal,
Seychelles, Sierra Leone, Somalia, South Africa, South Sudan, Sudan, Swaziland, United Republic of
Tanzania, Tago, Tunisia, Uganda, Zambia and Zimbabwe. See Country Profiles, AFRICAN UNION, http://
www.au.int/en/member_states/countryprofiles (last visited Han. 22, 2014).

8 The ECHR established the European Human Rights Court (ECtHR), initially established in 1959 and
permanently established in 1998.
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Commission and Court of Human Rights,”® and the African Commission on
Human and Peoples’ Rights.”! There is no doubt that the European convention
has had an enormous impact on national systems within the European system
and that it served as the model for other regional systems.

The Inter-American system lacks the obligatory jurisdiction over its state
bodies and has proven less effective than its European counterpart, but it
has engendered harmony among constitutions and national laws among its
state parties. Moreover, the Inter-American decisions are highly regarded and
respected by the state parties. More importantly, support for the Inter-American
convention and the decision of its commission and court, have penetrated the
base of almost every South American society, leading to a genuine, popularly
— based support for the enforcement of human rights, and the strengthening
of the rule of law.

The African system was established in 2004, and is still in its infancy. The
system has yet to establish itself both regionally, and within the national legal
systems. Within the Arab world, the League of Arab States (“the League”) has
adopted one instrument, which is the Arab Charter on Human Rights.” In 2012,
the Kingdom of Bahrain submitted a proposal to the League for the establishment
of an Arab Court of Human Rights.”

0 Supra, note 66. Further, the Inter-American Court on Human Rights became effective on May 22,
1979.

™ Supra, note 67. Further, the African Court of Human Rights became effective on May 22, 1979.

2 League of Arab States, Arab Charter on Human Rights, adopted Sept. 15, 1994 [hereinaiter ACHR].
A first version of the Charter was adopted in 1994, but was criticized widely for its deficiencies by other
international and regional organizations, NGOs, academics, and experts. In 2002 and 2003, the Council
of the League of Arab States adopted resolutions to modernize the Charter, allocating the task to the
Arab Standing Committee on Human Rights. The Committee consulted Member States, independent
experts, and NGOs, including the International Institute of Higher Studies in Criminal Sciences, in its
drafting process. During the 16th Ordinary Session of the Arab Summit in Tunis in May 2004, the modern
version of the Charter was adopted. Although the Charter was adopted in 2004, it was not in force until
2008 when it finally acquired the requisite number of ratifications (seven) pursuant to Article 49 of the
Charter. Currently, 12 of the 22 Member States of the League of Arab States have ratified the Charter:
Algeria, Bahrain, Iraq, Jordon, Libya, Palestine, Qatar, Saudi Arabia, Syria, United Arab Emirates, Yemen,
and Kuwait. The Charter offers no enforcement mechanism. Rather, in 2009, the Arab Human Rights
Committee was established to receive reports from State Parties. Under the Charter, State Parties are to
submit reports on their progress in implementing human rights protections to the Secretary-General of the
League. To date, only four State Parties have done so: Algeria, Barhain, Jordan, and Qatar. However, there
are no provisions in place for enforcement or for allowing individuals or other State Parties to file a claim
against another State Party. See Arab Charter on Human Rights 2004, 24 B.Y. Int'l L. J. 147, 147-48
(2006) (translated by Mohammed Amin Al-Midani & Mathilde Cabanettes); World Health Organization,
Health and Human Rights: Arab Charter on Human Rights, World Health Organization, http://www.
who.int/hhr/Arab%20Charter.pdf (last visited Jan. 22, 2014); Mohamed Y. Mattar, Article 43 of the Arab
Charter on Human Rights: Reconciling National, Regional, and International Standards, 26 Harv. Hum.
Rts. J. 93-94 (2013); ACHR, supra note 71, at art. 48.

™ Although the proposal was well-received, and a committee was approved to explore the proposal,
no outcome has yet been produced, though a test was submitted in the fall of 2012 to the Committee of
Minsters of Foreign Affairs. See Mattar, supra note 71, at 145.
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7.  GLOBALIZATION AND HUMAN RIGHTS

Globalization has created new spatial and political opportunities for human
rights to develop including speed and access to information and social media,
which increases the individual’s ability to galvanize one another and generate
massive popular movements. New horizons are likely to include individual and
political rights as well as collective social, economic, and cultural rights. New
agents of change have, however, emerged in this transitional phase, which
has the capability of enhancing future human rights prospects. These agents
include international and national civil society and a sensitized private sector
economy, which can impact human rights outcomes more directly than any other
segment of the globalized society. In the categories of the periods of evolution
or development of IHRL, the new horizons of human rights in this globalized
era are the fourth generation of human rights.” But this new generation of
human rights will be based on a number of paradigm shifts whose outcomes
cannot be predicted.”™

First, human rights claims by individuals and collectivities are no longer going
to be directed only towards states, for they too will be impacted by the processes
of globalization and the uncertainty about what will make state structures and
powers is uncertain. Moreover, as the powers of states are diluted in the era
of globalization, there exists no specific globalized counterpart or authoritative
process to replace the state. Power and decision-making are likely to be more
diffused in a globalized society than in a Westphalian state based system.’
At the same time, states have lost a substantial part of their capacity to govern.
Thus, a tectonic shift is taking place with respect to states’ decision-making
powers and effectiveness that will impact the states’ capacity to carry out their
obligations under the traditional terms of a “social contract.””” Whether the shift
towards globalized systems and processes is likely to replace that which is being
eroded is at least speculative.’

Globalization of the world’s economy and financial systems and methods of
communication have also resulted in new ways to infringe on individual human
rights. This includes predatory economic and financial practices by multinational
corporations, control of the right of access to information, intrusions on privacy,
and threats to the environment. The transition phase of globalization is witnessing
the erosion of states’ powers, in fact, because of the shift in decision-making
power to new globalized institutions and processes, and in part, because of the
increased un-governability of contemporary societies. The reduced capabilities of
governments to protect, preserve, and enforce human rights, in the absence of

™ See Micheline R. Ishay, The History of Human Rights: From Ancient Times to the Globalization
Era 245—313 (2004).

5 M. Cherif Bassiouni, The Future of Human Rights in the Age of Globalization, 40 Denv. J. Int’l L.
& Pol’Y 115 (2012).

6 See Thomas Alfred Walker, A History of the Law of Nations 147—48 (1899); see generally Leo
Gross, The Peace of Westphalia, 42 Am. J. of Int'l L. 20 (1948).

T See generally Jean-Jacques Rousseau, The Social Contract (Dover Publications 2003) (1762).

® M. Cherif Bassiouni, The Future of Human Rights in the Age of Globalization, 40 Denv. J. Int’l L.
& Pol'Y 115116 (2012).
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collective exercise of parallel power by the international community in the present
context of international relations and the international law systems, have not been
substituted by anything new that globalization may eventually offer.”

Although globalization mainly encompasses the multiplicity of international
processes and collective decision-making bodies consisting mostly of states, the
private sector has also developed informal processes that are capable of producing
outcomes that are similar to those of structured state control decision-making
bodies. The impact of these and other phenomena of globalization have not been
the same everywhere in the world or similar with respect to different categories
of rights. Thus, the expansion of a globalized {ree market economy that seems to
have had the most impact throughout the world, has not necessarily witnessed a
concomitant rise of labor rights though it has no doubt energized the discourse
on labor rights as human rights throughout the world. The globalization of a
free market economy, which requires the free flow of goods and movement of
materials across national boundaries without hindrances, has extended to the
free movement of people across state boundaries, but not necessarily to the
freedom of people to immigrate without discretionary restrictions imposed by
host countries, save for certain minimal rights of asylum.®

Another unexplained perverse consequence is the regression of the rights
of immigrant labor forces and the hardship suffered by refugees fleeing wars,
repressive regimes, economic exploitation, and poverty. Western societies, which
are economically among the worlds most advanced, have been more resistant to
these and other human rights claims derived from globalization based on their
interpretations of cultural relativism and claims of nationalistic cultural rights.
Cultural differences continue to stand in the way of the universality of human
rights. Last but not least, globalization has not impacted the bottom billion
people of the world who live in poverty.®!

™ M. Cherif Bassiouni, The Future of Human Rights in the Age of Globalization, 40 Denv. J. Int’l L.
& Pol'Y 116 (2012).

8 See Protocol Relating to the Status of Refugees, Jan. 31, 1967, 606 UN.T.S. 267 (entered into
force Oct. 4, 1967); see generally James C. Hathaway, Rights of Refugees Under International Law 16-24
(2005); M. Cherif Bassiouni, The Future of Human Rights in the Age of Globalization, 40 Denv. J. Int’l L.
& Pol'Y 116 (2012).

81 See The World Bank, The World Development Report 2011: Conflict, Security and Development
100 (2011), available at hitp://wdr2011.worldbank.org /sites/default/files/pdis/WDR2011_Full_Text.pdf
(discussing the correlation between human rights and economic development. According to the 2011
World Development Report, 1.5 billion people live in countries suffering from continual political and
criminal violence. This can only be overcome through strengthening of “legitimate national institutions
and governance” which provide the foundation for security, justice, employment, and the risk of violent
conflict accordingly. In particular, more than 90 percent of civil wars since 2000 occurred in places where
previous civil wars took place in the last three decades. This sort of endemic violence seriously impacts
the capacity of states to develop and escape poverty. It is noteworthy that not a single “low-income fragile
or conflict affected[ed]” state has achieved one of the UN’s Millennium Development Goals. Poverty is,
on average, 20 percent higher in those countries than in their conflict free neighbors. One of the clear
lessons is the need to build strong and effective governments with a rule of law, as countries without the
requisite governmental institutions are 30-45 percent more likely to see a civil war than those with such
institutions. In sum, unemployment, corruption, injustice, exclusion and the systemic violation of human
rights remain the strongest causes and predictors of violence); see generally Paul Collier, The Bottom
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In September 2014, the International Institute for Higher Studies in Criminal
Sciences, under the auspices of the President of the Italian Republic, held a High
Level Meeting of Experts titled, “The Global Issues and their Impact on the
Future of Human Rights and International Criminal Justice” in Siracusa, Italy.
The following is an excerpt from the conference’s “Pre-Conference Summary of
Issues for Discussion,” titled “Perspectives on Global Issues and their Impact on
the Future of Human Rights and International Justice”® It is used in its totality
because of its relevance to this section, and to this article.

1. Globalization is not a new phenomenon; it has been ongoing during the all
years that it took for the human species to evolve into the organized societies of
our times. During this historic process, human characteristics and human needs
shaped social organizations leading to the coalescence of social values and to their
transformation into human values that transcend purely utilitarian considerations.
In time, these social and human values have been embodied in principles, norms
and standards of individual and collective behavior that were adopted by states
and the international community as it evolved. These principles, norms and
standards had value-oriented goals that included considerations pertaining to the
common good, which included, inter alia, collective security, the promotion and
protection of human rights and international criminal justice (ICJ). These value-
oriented goals also reflected the commonly shared values of the international
community and were deemed to some extent to supersede the power and wealth
interests of states and individuals. This historical process in question was at
times slow and sluggish, while at other times, it was rapid and even exponential
in its growth — as has been the case in the expansionist era of globalization that
developed since the 1960’s. Concomitantly, however, this historical process also
revealed how uneven the applications of these principles, norms and standards
have been enforced, particularly with respect to states that enjoy positions of
power and wealth that places them in a category of exceptions.

2. The social, economic, political, and legal challenges that have emerged over
the last few years, including the inability of states and international organizations
to carry out their institutional functions, have tested a number of assumptions
about the future of human rights and ICJ in light of the present phase of
globalization. These challenges have also tested the ability of the emerging
global system to effectively respond to a number of collective challenges, which
impact our global community.

3. The present state of globalization is led and dominated by science and
technology which have by now, shrunk the spatial process and temporal

Billion: Why the Poorest Countries are Failing & What Can Be Done about it (2007) (discussing the
correlation between economic development and globalization); M. Cherif Bassiouni, The Future of Human
Rights in the Age of Globalization, 40 Denv. J. Int'l L. & Pol'Y 117 (2012).

8 M. Cherif Bassiouni, Pre-Discussion Summary of Issues for Discussion: Perspectives on Global
Issues and their Impact on Future Human Rights and International Criminal Justice, 1—15 (2014).
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boundaries of our world. Other factors include: means of communication, human
mobility, a worldwide economy, a worldwide financial system, worldwide market
expansions, and other factors which have increased human interdependence and
interconnectedness with paradoxical positive and negative effects and outcomes.
Science and technology, however, enhances the power and wealth of those states
that have these resources and capabilities — leading the powerful and wealthy
to enhance their positions, all too often to the detriment of others.

4. The present expansionist rate of globalization, its depth and breadth, as
well as its effects and outcomes, reveals, as it always has, that those states which
excel in scientific and technological capabilities develop greater power and wealth
than others. This in turn, brings about the domination and exploitation of those
societies that have not reached the same levels of scientific and technological
development. But, the positions of power and wealth that certain societies attain
are not constant, as is evidenced in the rise and fall of empires throughout
history. More significant, however, is the direct correlation between scientific
and technological advances and the positions of power and wealth enjoyed by
certain states, so frequently at the expense of others. What has ensued from
these power-disparities are wars and human depredations of all types by those
with power over those without it. But, after many tragedies, human societies
have also sought to curb these harmful effects and outcomes by establishing
limitations on the rule of force and implementing stricter boundaries for the
protection of human rights. In turn, the human rights thrust of post-WWII
brought about ICJ. But these gains cannot be taken for granted and are not
necessarily durable in light of new global factors and their challenging effects
and outcomes.

5. The legal and political orders of the Westphalian paradigm (1648) that all
states are co-equal sovereigns and that all states have the right to pursue their
own interests with only such limitations as they choose to accept, have been
overtaken by the ascension of human rights to the principled and normative
levels of the international legal order, with even some proclaimed inderogable
principles and specific rights. The globalization of the world economy and its
financial system allows states, multinational corporations (MNC), and non-state
actors (NSA) with power and wealth to use these interconnected global systems
in order to exploit weaker economies — often greatly impacting the human
rights of the peoples of developing and less- developed countries. Additionally,
the asymmetrical power-relations between states allows developing countries to
negatively impact the world’s environment, which in turn, impacts the economies
and human condition of the planet, but with greater harmful impact on developing
and less-developed countries and their respective populations.

6. The contemporary world order includes a number of legal regimes whose

value-oriented goal is the protection of certain human rights principles and
specific rights. They include: (a) International Human Rights Law (IHRL) and
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its various implementation mechanisms at the international and national levels,
which are, notwithstanding their ever-more expanding subjects, forever in the
nature of enunciations of individual and collective rights; (b) International
Humanitarian Law (IHL) and its sub-regimes curtailing the use of force in
some but not all types of conflicts, and criminalizing some of the prohibited
conduct; (c¢) International Criminal Law (ICL), which criminalizes only some
human rights violations; and (d) ICJ, which involves international and national
mechanisms designed to enforce violations of some IHL and ICL norms, reflecting
the same human and social values contained in I[HRL. But the very multiplicity
of these regimes with their gaps and overlaps reveals the cynical approach of
the international community to the enforceability of these principles, norms and
standards. These gaps and overlaps have become one of the legal escape hatches
from accountability; the results include: reducing deterrence, prevention, control,
and punishment of perpetrators of the most egregious violations of internationally
protected human rights. A number of global factors contribute to this outcome,
the least of which is not the exceptionalism of certain states and MNCs.

7. International law practices concerning the protection of human rights
and the enforcement of ICJ have, admittedly, never been consistent. Some
state actors have benefitted from exceptionalism and other forms of evasion
of the international law prohibitions, irrespective of the effects and outcomes
of the volatile conduct. International practice has always evidenced disparities.
States that enjoy greater power and wealth than others fall into a category of
exceptionalism wherein their conduct, no matter how harmful it is to others and to
the common environment, evades international responsibility. Exceptionalism is,
in fact, about what few powerful states can do and get away with. Globalization
has enhanced this behavior among major world powers and certain MNCs,
putting them beyond the reach of international law.

8. Globalization has also extended the status of exceptionalism to certain
MNC s, because of their wealth, worldwide activities, and their economic and
political power and influence on national and international institutions. They are
effectively beyond the reach of the law (regardless of whether it is national or
international). It is in this way that these MNCs are in a position to significantly
impact the lives and the well being of individuals and the world’s environment.
The macro-diffused ways of their activities and products prevent the accountability
of their decision-makers — no matter how harmful their policies and practices
are to the common good of the planet or to the safety and well being of people
in various parts of the world.

9. MNCs are not the only NSAs that are beyond the reach of the law. Some
NSAs are in that same category because they are either too small to be registered
on the radar screen of our present world order, or because their ability to cause
significant harm requires collective security measures that the international
system is reluctant or unwilling to commit. The first category is comprised of
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a variety of NSAs engaging in trans-boundary and transnational criminality,
and the second category includes those engaging in national and transnational
violence associated with failed and failing states, and ethnic conflicts. The first
group of NSAs benefit from the openness of world markets and the unification of
the world’s financial system. The second benefits from the failure of a collective
security system that does not include the “Responsibility to Protect” (R2P).
In the end, these NSAs and their principals benefit from impunity while their
harmful conduct and its consequences negatively impact the human rights of
the most vulnerable segments of the world’s population.

10. Our “Spaceship Earth” has a finite inhabitable territory with limited
resources that can sustain a finite population. Global factors, such as population
growth and the inability to produce or distribute food to meet the needs of
areas with an increasing population, directly impacts the human rights of many,
particularly those at the poverty and famine levels. Furthermore, the effects
of global warming and the numerous harmful consequences of environmental
damage caused by human factors leaves the world’s most vulnerable populations
even more at risk than others. Nevertheless, no international obligation currently
exists to provide humanitarian assistance to countries affected by famine, drought,
environmental disasters, and other substantial natural or human-made tragedies.
As a result, affected societies are forced to make the choice as to those persons
who receive humanitarian and medical assistance, thereby deciding the fate
of others. The absence of an international system to regulate these needs for
human survivability will necessarily mean that the human rights of some will
be sacrificed.

11. Failed and failing states, whose numbers have consistently risen in the
last two decades, are likely to continue increasing — particularly when the world
population in 2050 reaches 9.3 billion with an estimated 1.4 billion below the
hunger level. Such affected local populations are likely to descend into chaos —
with the strongest of them preying upon the weakest, thus further affecting the
human rights of many. Moreover, these failed and failing states often generate
groups of people, who in addition to preying upon their own co-nationals will
export violence to other states, thereby also depriving other individuals of their
human rights.

12. As domestic, transnational and international violence escalates due to
global factors, it will enhance ethnic and religious violence — in addition to
the oppressive, repressive, and exploitative regimes that violate human rights
with impunity as the international system fails to provide collective security,
“R2P”, humanitarian assistance, and ICJ. This is already visible in certain parts
of sub-Saharan Africa, Asia and in some Arab states with cascading effects
in neighboring countries, as well as in countries and regions wherein outside
geopolitical actors have conflicting interests. The combination of these factors
has negative consequences for human rights, yet nothing that the international
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system presently offers can mitigate these consequences — only the occasional
goodwill of some states mitigates such harmful effects and outcomes.

13. Globalized factors and their effects and outcomes are also increasing
states’ governability challenges. In some cases, governability has risen to a
crisis level, particularly where there are internal conilicts and/or high levels of
poverty. But, even in developed states, governability on the basis of the historic
“social contract” carried out under the auspices of governmental democracy is
showing significant flaws, particularly as to governmental effectiveness. These
factors impact human rights in so many ways, among which are the inequality
gaps between members of these societies, poverty and access to health services.
This phenomenon is also replicated at the international level with respect to the
economic disparities between states. Governmental choices as to the allocation
of resources will continue to affect the human rights of the weak, much as the
allocation of resources to populations affected by environmental harm and by
poverty will result in a political choice, by those in power, as to those who will
receive and those who will not receive survival necessities.

14. The interdependence of the world and its peoples is undeniable, much as
the environmental consequences of our societies’ policies and practices impact
upon the entire planet. It is a truism that the world’s environment is integral,
and the cumulative effects and outcomes of our actions today affect us now, and
will continue to affect generations to come. Harmful environmental effects are
beyond the singular control of states, and in the absence of effective international
collective measures, these harmful consequences will impact the entire planet.
But those who are likely to suffer most are the more vulnerable societies and
the most vulnerable individuals. The negative human rights outcomes are self-
evident.

15. International criminal justice as we have come to know it since the
1990s is likely to feel the impact of all of the above, and consequently, go
into a foreseeable historic downturn, much as what happened after the end of
World War II, during the Cold War. The ICJ paradigm of post-World War II,
however, was essentially a victor’s justice system. Those who were prosecuted at
Nuremburg and Tokyo and in the subsequent proceedings were either nationals of
the defeated Axis Powers, or those who collaborated with them in the states that
the Axis Powers occupied. It is often overlooked that there were no prosecutions
of those from the victorious Allied powers, regardless of the crimes committed
or the evidence available. This was, in fact, a form of exceptionalism, much as
we see it apply to military interventions and occupations by major world powers
in the 20th and 21st century. One cannot, however, claim that those who were
prosecuted on the defeated side did not deserve to be prosecuted, they did. In
the aftermath of World War II, the movement for international criminal justice,
which was to apply equally to all violators of international criminal law largo
sensu (including IHL), was blocked by political considerations arising out of
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the Cold War and in the aftermath of World War II. It was not until 1992 that
ICJ was re-awakened, and that in 1994 two ad hoc Security Council tribunals
were established (for the former Yugoslavia and Rwanda), and five mixed- model
tribunals were established in cooperation with the United Nations (Kosovo,
East Timor, Cambodia, Lebanon, and Sierra Leone). In spite of this, all of the
above-mentioned tribunals are winding down with some of them, like East
Timor and Kosovo, already closed. The only remaining ICJ institution is the
International Criminal Court, whose early stage difficulties have so far prevented
its full realization.

16. As the experience with the last two decades of ICJ institutions has now
reached a level of assessing its cost-benefit outcomes, the financial costs are
clearly high. These costs, as well as the bureaucracies that they require, may well
make their retention in the future questionable. More important is the question
of whether ICJ will maintain its present priority level among the many other
priorities that states and the international community have — particularly in the
face of a number of global factors mentioned above. The latter will necessarily
change the ranking of state priorities, and as a consequence, the present priority
ranking of ICJ is likely to be reduced in the future.

17. On balance, all of the aforementioned global factors directly and indirectly
impact human rights with respect to life, health, well-being, human dignity,
and justice. The ability of existing international human rights mechanisms to
prevent or mitigate these harmful consequences is limited. No international
studies exist that assess this situation, and maybe that is more than coincidental
— as international organizations consist of states that are unlikely to make
human rights monitoring more effective, or enhance ICJ. A countervailing
force, however, exists in international civil society and certain concerned states.
Without them, the negative consequences, in part described above, could be
significantly worse.®

8. CONCLUSION

There is a growing concern that in twenty-first century, especially when
it comes to globalization and security concerns, that neither domestic nor
international laws protect human rights. For instance, post-9/11, the United
States set aside its Constitution, laws, and treaty obligations.® This occurred by
having extraordinary renditions, and in the opening of a prison in Guantanamo
outside U.S. jurisdiction to detain persons deemed “enemy combatants” without
any form of legal process.® Over the years, many of these prisoners were tortured

8 Id. at 2—12.

8 See, e.g., M. Cherif Bassiouni, The Institutionalization of Torture by the Bush Administration:
Is Anyone Responsible? (Intersentia 2010); The Torture Debate in America (Karen J. Greenberg ed.,
Cambridge Univ. Press 2006); The Torture Papers: The Road to Abu Gharib (Karen J. Greenberg & Joshua
L. Dratel eds., 2005).
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and denied basic rights guaranteed under the U.S. Constitution as well as
international treaties.® As depicted, the veneer of legal civilization is thin; as is the
primacy of human rights over other social interests, particularly that of security,
which is admittedly perceived differently by respective sovereignties. Since WWII,
human rights norms and standards have developed at the international, regional,
and national levels, though with varying degree of effectiveness. Human rights
instruments have influenced national constitutions and permeated the legal
systems of most states. International criminal justice has also made inroads at
the national level, increasingly reaching heads of states that have committed
human rights violations. But even though the principle of accountability has
been widely recognized, its application is at least symbolic.¥

9.  ADDITIONAL CONCLUSIONS®

1. There are no international institutions with the capacity and effectiveness
to exercise control over the negative effects and outcomes of globalized factors
on the planet, states and individuals.

2. As the cumulative impact of global factors on individuals and societies
becomes more pervasive and less controllable, new challenges have risen, making
it increasingly more difficult for states and international institutions to effectively
address their negative consequences — particularly as to the environment,
population growth, food production, poverty, famine, and the increase in failed
and failing states with resulting violence and disruption of world order.

3. International and national processes are increasingly unable to cope with
the emerging needs and demands of an ever more dependent international
community, and national boundaries notwithstanding, are bound and impacted
by global factors.

4. The cumulative effects and outcomes of global factors will increasingly
change international and national priorities in the years to come. As these
priorities change, they are likely to displace other priorities whose value-oriented
goals are the enforcement of human rights and the pursuit of ICJ.

5. In a curious, not to say perverse, way — our globalized world is becoming
more interdependent and interconnected at the same time that it is becoming
less committed to the identification and enforcement of the common good.

86 Id.

87 M. Cherif Bassiouni, Perspectives on International Criminal Justice, 50 Va. J. Int'l L. 284
(2010).

88 Theollowing conclusions have been excerpted from the conclusions of M. Cherif Bassiouni,
Pre-Discussion Summary of Issues for Discussion: Perspectives on Global Issues and their Impact on
Future Human Rights and International Criminal Justice, 12—15 (2014).
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6. In the next few decades, all of this may lead to a reconfiguration of the
international community, which could resemble what existed in the middle- ages
in Europe and in other parts of the world: the rich and powerful (whether they
are organized as states or groupings of states) will be in the fortresses on top
of the hills which are surrounded by walls and moats to keep them safe on the
inside, while on the outside will be those living in a sea of poverty and chaos.

7. The presently perceived countervailing force is international civil society
and some concerned states. However, regarding what they may be capable of
achieving in the face of the changing landscape, the foreseeable world order
is difficult to assess. But, that is what remains to counteract and mitigate the
cascade of negative effects and outcomes of the impact of unbridled globalization
on our planet.

8. In the last three to four centuries, globalization in all its forms and
manifestations expanded much more than during the previous periods of history.
One need only recall in 1961 when Neil Armstrong landed on the moon and
referred to it as “one small step for man, one giant leap for mankind”. Since then,
scientific and technological advances have been nothing less than extraordinary.
Yet, no matter how much progress we have made, the relative distance between
what we know and what we do not know seems to remain constant. Indeed,
technology has shrunk distance and time in a way that parallels Einstein’s theory
of relativity, which describes the laws of physics concerning time and space in
relation to the universe. However, so much more still remains to be done.®

AHHOTALMA

B nBaguath mepBoM Beke, 0COOEHHO KOrja peub HUAeT O rnobasu3auuy U 6€30MacHOCTH,
oulyllaeTcss pacTyllasi 0OecClOKOeHHOCTb TeM, 4TO HHM BHYTpDeHHee, HHM MeXXJIyHapoaHoe
3aKOHOAATeNbCTBO He 3alIMIIAIT HajjlexalwuM o0pasoMm npasa uesnoseka. Hanpumep, mocae
11 centsabpsa 2001 r. CIIA Bo mMHorom mnpeHeGpersu moJoxkKeHussMH cBoeil KoHcTuTyumed,
3aKOHAMHM M CBOMMH MeXIYHapOIHBIMH NOTOBOPHBIMH 0053aTeJbCTBAMH. IDTO IPOSIBHJIOCH
NOCPeCTBOM uepesibl Upe3BblUalHbIX BblAau JIML, [10J03PEeBAEMbIX B COBePIUEHUU MPeCTYIIeHHUH,
a TakXe OTKPBITHEM TIOpbMbI B ['yaHTanamo 3a npenenamu ropucaukuun CHIA gmsi comepkanus
B HeH JIML, CYMTAIOLIMXCH «BOEBABLIMMM Ha CTOPOHE NPOTHBHHMKA», 6e3 coOJII0JeHHs KaKoM-
Jub0 MpaBOBOH MpoLENYpbl MOMeILeH!s] UX B 3Ty TiopbMy. OTclofa ciefyeT, UTO COBPeMeHHas
000J/104Ka NPaBOBOH LIUBU/IM3ALMU TOHKA, U BHYTPU ee OoJjiee ysI3BUMOU BBITVISIIUT, [I0 CPaBHEHHUIO
C IPYTHMMH COLHMaJbHBIMH HHTEpPecaMH, B 4aCTHOCTH, 0€30MaCHOCTBbIO, PaBOBas OXpaHa IpaB
yesIoBeKa.

B cBsi3u ¢ 3TUM B cTaTbe NpellpUHUMAETCs MONBITKA 000CHOBATH DS BaXKHBIX MOJIOXKEHHH:

1. CeronHs He CyLIeCTBYeT MeKIyHapOIHBIX HHCTHTYLHH, 06/ IafaoMiX HE0OXOIUMOH MOLIbIO
1 9(P(HeKTUBHOCTBIO JISl OCYLIECTBJEHUSI KOHTPOJS Hal TeMH HEraTHBHBIMH IOCJIeICTBHUSIMH,
KOTOpble OKa3bIBAIOT MHOI'OYMCJ/IEHHBIE COOBITUS M (haKTOpHl Ha IJIaHEeTYy, rocyJapcTBa U YaCTHBIX
JIMLL.

2. Kak ToJbKO KYMyJSITHBHOE BJIMSIHHE IJ100aNbHBIX COOBITHE U (PAaKTOPOB Ha MHAUBHUOYYMOB
1 oOllecTBa YCUJIMBAETCS, U OHU CTAHOBSITCS MeHee yIpaBJisieMblM, BOSHUKAIOT HOBblE IPOOJIEMBI,
KOTOpBle MPEeNATCTBYIOT TOCYAapCTBAM H MeXXIYHapOAHBIM OpraHu3auusMH 3¢ (HeKTHBHO
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CIPaBJATbCA C HX HEraTHUBHBIMHU MMOCJAENCTBUSMH, B YaCTHOCTH, CBSI3aHHBIMH C 3KOJOTHEH,
6eHOCTbIO, TOJIOZOM, a Jlajee — POCTOM CJadbIX U OC/Ia0eBaOIIUX TOCYIapCTB, U B Pe3y/bTaTe
— HacwJIMeM U MOJAPbIBOM MHPOBOTO MOpPSAKa.

3. KymyssituBHbIl 3QQpeKT U pe3ynbTaThl ro0abHbIX (PaKTOPOB OYAyT Bce OOJblle MEHSTh
MEXIYHapoAHble W HalLMOHaJbHblEe MPUOPUTETHI B Npencrosiive ronel. [lo Mepe u3MeHeHHUS
39THX TPHOPUTETOB OHH, BEPOSITHO, OYAYT BBITECHATb [PYyrHe TPHOPUTETHI, LIEHHOCTHO-
OPHUEHTHPOBAHHBIM 3aauaMK KOTOPBIX SIBJISIOTCS obOecreueHHe COOJMIONEHHUS MpPaB yejoBeKa U
CTpeMJ/IeHHe K OOBEKTHBHOMY MEXKIYHAapPOTHOMY YTOJIOBHOMY IPABOCYIHIO.

4. Bnocaenyoolye necsiTUIETHS 3TO BCE MOXKET IPUBECTH K PEKOH(PUTIYPALIMH MeKIYHAPOIHOTO
c0001eCTBa, KOTOPOE MOXET MOXOAUTh Ha TO, YTO CYLIECTBOBaJO, HanpuMmep, B EBpore u B
IpYTUX YacTsX MHpa B cpeqHHe Beka: Gorarble W CHibHBlE (OyIAb TO FOCYAapCTBa WJM TPYII
rocyfapcTB) OYIAyT HaXOOUTbCS Ha BEPIUHHE XOJIMOB BHYTPH KpPernocTeH, OKPY>KEeHHBIX CTeHaMH
U pBaMH, B 0€30MAaCHOCTH, B TO BpeMs KakK 3a MpejesaMd 3THX CTeH OynyT UapuTb GeqHOCTb
U Xaoc.

5. B cBsi3u ¢ 3THM, B HacToOsiliee BpeMsi HEOOXOAMMO B KaueCTBe YPaBHOBEIUHMBAIOLIEH CHJILI
CUHTATb MEXAYHAPOAHOE TPaKIAaHCKOe OOLIECTBO B LIEJOM, a TaKXKe HEKOTOpble 00eClOKOEHHbIE
rocynapctBa. OnHaKo, yyuTbIBasi UX AOCTATOYHO OrpaHUYEHHblEe BO3MOXKHOCTH B JNOCTHXKEHHU
MOJIOXKHUTENbHBIX Pe3yJbTAaTOB B YCJIOBHUAX MEHSIOLIErOCs MHpPa, CJAO0XKHO MPeLyCMOTPETb, KaKHUM
6yneT MHpOBOH mopsinok. Ho aHamn3upoBath 3TO cjaenyeT C 1esblo MPOTHBOAEHCTBUS U CMSATUEHHS
KacKa/la HeraTHBHbIX MOCJEeICTBUH BO3NEHCTBHUS TaK Ha3blBaeMOH «He0OYy3HaHHOH» Tobanusaluun
Ha Hallel MiaHeTe.

6. B 1esom, caenyeT yudUTBIBaTh, UYTO 3a NocjenHue 3-4 Beka riobanusalusi BO BCEX ee
(opmax M NPOSIBJEHUSX PACIHPOCTPAHUNACH HAMHOTO LIMPE, YeM B TEYEHHe BCeX IMpelIblayLInX
HUCTOpUUECKHX MepronoB. CTOUT BCIOMHHUTB, Kak B 1961 r. Hus ApmcTpoHr npu Beicaake Ha JlyHe
ckazan: «OnuH MajleHbKHH 1iar [/s1 YeJOoBeK, HO OQWH TMIaHTCKUE MPBbRKOK /sl YeJOBEUECTBA».
C TOro BpeMeHM HayKa M TEXHOJIOTHH AOCTHUIJIM HEBEPOSITHBIX BBICOT. TeM He MeHee, HECMOTpPS
Ha CTPEMHUTENbHbIH MPOrpecc MOCTOSHHOH COXPaHSeTCs AUCTAHLMS MEXAY TeM, 4TO Mbl 3HaeM,
U TeM, Yero Mbl He 3HaeM. B camMoM [eJsie, TEXHOJIOTHU CXKaJM PACCTOSIHAE W BPeMsl MapaJijieibHO
DUHIITEHHOBCKOH TEOPUHM OTHOCHUTEJNBHOCTH, KOTOpAasi OMMCHIBAET 3aKOHBI (PU3MKA O BPEMEHHU
U TIPOCTPAHCTBE OTHOCHTeNbHO BceseHHo#. TeM He MeHee, MHOToe ellle MPeNCTOUT CHeJaTh,
BO BCSIKOM CJlyyae, B COLHA/JbHOM MMOHHMAHWH MPOUCXOMSILIMX MPOLECCOB U C TOUKH 3PEHHUS
afeKBATHOTO MEeXKIYHApOIHOI'O PEarupoBaHMsl Ha HHUX.

Karouesovie caosa: npaBa yesoBeKa, MeXIyHAapOJAHOE TPaBO, MEXAYHApOAHOE YTrOJOBHOE
MpaBo, MeXIYHAapOAHOe YTOJOBHOE TPaBOCYAHE, MEXIYHapOdHble TOTOBOPBI, NOrOBOPHBIE
00s13aTeIbCTBA FOCYAAPCTB.

AHOTAUIA

Y #BagusATh MepLIOMY CTOJITTi, 0cobJMBO KOJM MOBa Hae mpo raobanizauiio i He3mneky,
BiUyBa€ThCS 3pOCTaUa CTYpOOBAHICTh THM, 10 aHi BHYTpIllIHE, aHi Mi’*KHAPOIHE 3aKOHOIABCTBO
He 3aXMIAI0Th HANEXHHUM YHHOM mpaBa JwoauHu. Hanpuknan, nicas 11 sepecus 2001 p. CIHA
6araTo B 4OMy 3HEXTYBaJsd MoJoxKeHHsiMH cBoei KoHeTuTywii, 3akoHaMu i CBOIMH MiXKHAPOIHUMHU
IOTOBipHUMH 3000B’si3aHHSIMHM. lle mposiBuiocs dYepe3 HHM3KYy HaA3BHYaHHHUX BHOad ocib,
Ni03PI0OBAHUX Y CKOEHHI 3JI0YMHIB, a TAaKOX BIAKPUTTAM B'f3HULI B ['yaHTaHaMo 3a MexKaMu
fopucaukiii CIIA nns yTpuMaHHs B Hi#l 0ci0, siKi BBaXKAJHUCh TAKUMH, 10 «BOIOBaJH HA CTOPOHI
CYNpOTHBHHKA», 0€3 MOTPUMaHHS OYAb-sIKOi MPaBOBOI MPOLEAYPH MOMIlLlEHHS iX y L0 B SI3HULO.
3Bigcu BUIIKBaE, L0 CydacHa 0OOJIOHKA NpaBoBoi LMBijgisauii ToHka, i BcepeauHi i Gisblu
BPa3JIMBOIO BUIJIsNA€, B MOPiBHSAHHI 3 i{HIWIMMHU COLiaJIbHUMHU iHTepecaMu, 30KpeMma, 0e3leKolo,
MpaBOBa OXOPOHA MpaB JIOAWHH.

Y 3B’s13Ky 3 UMM B CTaTTi poOUTbCS cripoba OOrPYHTYBATH PSll BaXKIUBHUX MOJIOXKEHb!

1. CporozHi He icHye Mi>KHAapOIHUX {HCTUTYLLH, Ki Mal0Th HEOOXiIHY MiLHICTb Ta e()EKTUBHICTD
I/ 30iHCHEHHS] OPraHi30BAHOTO KOHTPOJIIO HaJ HETaTHBHMMH HACJ/iIKaMH YUCJAEHHHX TMOAIH i
YMHHMKIB Ha TJIaHEeTy, AepXKaBH i NPUBAaTHUX OCi6.

2. SIK TiMBKH KyMyJSITHBHUH BI/UB raobanbHUX nonifi i (axkropiB Ha iHAMBiAyyMiB i
CyCINiJIbCTBA MOCHJIIOETbCS, | BOHH CTAalOTb MEHII KEPOBAHHMMM, BHHMKAIOTb HOBi mpob./eMmy,
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AKi NepelKoIKaTh AeprKaBaM i Mi>KHapOJHMM OpTraHi3alisiMM e(eKTHUBHO CIpPaBJaATHCH 3 iX
HeraTHMBHUMHU HacJ/iIKaMH, 30KpeMa, T0B’siI3aHUMH 3 eKoJiorieto, OimHicTio, rosomom, a nadgi -
pocToM cJAa0KUX i TaKWX, L0 BTPAvyalOThb CHJY, NepKaB, i BHACINOK — HACUJIBCTBOM i MiIPHBOM
CBITOBOTrO MOPSAIKY.

3. KymynaTuBHuil edeKT i pe3y/bTaTd ryobanbHUX YHHHUKIB OyAyTb Bce Oisblie 3MiHIOBATH
Mi>KHApOAHI | HalioHaNbHI MPIOPUTETH B HACTYMHI POKH. ¥ Mipy 3MiHH LMX NMpPiOpPUTETIB BOHH,
AMOBipHO, OYNyTb BHUTICHATH iHIII NPiOPUTETH, LEHHOCTHO-OPI€HTOBAHi 3aBHAHHAMM SKHX
€ 3abe3rneueHHsl JOTPUMAHHS IpaB JIOAWHM | NparHeHHs A0 00’ €KTHUBHOTO MiXKHAapOIHOTO
KPUMiHA/JbHOTO MPaBOCYAIS.

4. Y HacTymHi OecATHJITTS lle BCe MOXKe IPH3BeCTH 10 peKoH(irypauii MikHapoaHol
CHiJIBHOTH, sIKa MOXK€ MOXOIUTH Ha Te, W10 iCHyBaJ/o, HanpukKaaa, B €Bpomni i B iHIIMX yacTHHAX
cBiTY B cepemHi crosiTTs: 6arati i cuabHi (6yob TO HepXKaBH UM TPYNH HepkKaB) OyAyTb
3HaXOQUTUCS Ha BepluMHi narop6iB BcepenuHi (opTelb, OTOYEHUX CTiHAMU i poBamH, B Oe3rnell,
B TOH yac sIK 3a MeKaM{ LMX CTiH MaHyBaTHUMyTb OifHICTh i Xaoc.

5. B 3B’3Ky 3 1IUM, B IaHWH yac B sIKOCTi BpPiBHOBAXKYBaHOI CHJIK TpeOa BBaXKaTH Mi>KHAPOJIHE
LMBiNbHE CYCHINIBCTBO B LiNOMY, a TakoxX Aeski ctypboBaHi nepxkaBu. OnHak, BpaxoByIOUH X
JIOCUTb OOMeXKeHi MOKJIMBOCTI B JIOCSITHEHH] MO3UTUBHUX pe3yJ/bTaTiB B YMOBaX MiHJIUBOTO CBITY,
CKJIQMIHO TepenOauynTH, IKUM Oyie CBiTOBil mopsimok. Asie aHai3yBaTH 1€ CJifl 3 METOK MPOTHAIl
i moM’sIKIIIeHHSI KacKa/la HeraTHBHUX HACJIIKIB BIIMBY Tak 3BaHOI «HENPHOOPKaHOI» ruaobdasnisarii
Ha Hali# nsaHeTi.

6. B winmomy ciim BpaxoByBaTH, LI0 32 OCTaHHI 3-4 cToqiTTs Tiobanisauis B ycix ii gopmax
i mposiBax mowupu/aacs Habarato LIMpLIe, Hi)K NPOTArOM BCiX MonepenHix icTopiuHuX nepioxis.
Bapto sragarty, sik B 1961 p. Hin ApmcTponr npu Bucaaui Ha Micsui ckasas: «OnHH MajleHbKUH
KPOK [Jisl JIFoJeH, ajle OMH TiraHTCbKHH CTPUOOK /sl JIIOACTBa». 3 TOr0 yacy HayKa i TeXHoJIoril
JocsArau HeliMoBipHUX BUcOT. [IpoTe, He3Bakalouu Ha CTPUMKHUH Mporpec MocTiliHO0 30epiraeTbes
JIUCTaHLis Mi>K THM, L0 MH 3HAaeMO, i THM, 4oro Mu He 3Haemo. CrnpaBmi, TeXHOJOril CTHUCHY/IH
BincTaHb i yac mapasenbHo EfHIITeHHIBCbKOI Teopil BiMHOCHOCTI, fIKa OMHCYE 3aKOHU (i3nKa mpo
yac i npocrop woao Bcecsity. [Ipote, 6arato 110 lle Ha/lexXUTb 3pOOUTH, B YCAKOMY pasi, B
colja/JbHOMY PO3yMiHHi npoleciB, 110 BinOyBalOTbCS, i 3 TOUKU 30py aAeKBaTHOTO MiKHapOAHOTO
pearyBaHHsl Ha HHX.

Karouosi caosa: npasa JMOAMHM, MiXKHapoJHe INpaBo, MiXKHapoiHe KpUMiHa/jbHe MpaBo,
MiKHapoJHe KpUMiHa/bHe IPaBOCYAAS, MiXKHAPOIHI NOrOBOPH, AOrOBipHi 3000B’SI3aHHS HepXKaB.
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