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CyyacHa [JOKTpMHA KPUMIHAMBLHOTO NpaBa Ta YMHHE 3aKOHOAABCTBO MPO KPUMiHAbHY
BIZNOBIJANbHICTb 3HAXOAATLCA Y AKTMBHOMY MOLUYKY anbTepHaTUBHUX (opmM 60poTLbU 3i
3M1I0UMHHICTIO. AKTYa/IbHICTb LLIET NPo6/IeMM 3yMOBIIOETLCA PALOM 06CTaBUH, Cepes AKMX HeobXiaHO
BVOKPEMUTI: 3HAYHY KPMMiHanNi3aLito 6araTbox Chep XUTTERIANbHOCTI YKPaIHCLKOro CyCrniNnbLCTBa;
Cy4acHa 3/104MHHICTb BU3HAETLCA aHTUCOLia/TbHMM ABULLIEM, LLIO 3arPOXKYE HaLliOHaTbHIl Be3neLti
YKpaiHu; HeBUCOKii etheKTUBHOCTI TpaguLiiHUX KPMMiHaNbHO-MPaBoBKX (HOpM Ta MeTogiBs
60pOTLOM 3i 3MOUYMHHICTHO; F'yMaHi3aLito BITYN3HAHOIO 3aKOHOAABCTBA BiNOBIAHO 0 MDKHAPOAHO-
MPaBOBKX CTaHAAPTIB KOUMIHAILHOIO CY0UMHCTBA; 3arpOoBaKeHHS Y BITYM3HAHOMY 3aKOHOABCTBI
HOBITHIX IHCTUTYTIB, LLI0 BUCTYNaOTb a/lbTEPHATMBOIO KpUMiHa/IbHIl BiANOBIAA/IbHOCTI Ta NMOKapaHHHo,
TOLL0. OCTaHHIM YacoM LLLOPiYHO 36iMbLUYyBaNacs KinbKicTb OCi6, AKi 3Ae6iNbLIOro BNepLLe BUUHWUIN
3N04MNHN HEBE/IMKOT Ta CepeaHbOT TSHXKKOCTI, Ta Oy 3BiNbHEHI Big KpyMiHabHOT BignoBiAasbHOCTI
K Taki, LU0 BTPATUAM CyCNinbHY He6e3neyHicTb y 3B’A3KY i3 34iliCHEHHAM NEBHOTO KOMM/IEKCY
MO3UTUBHOT NOCTKPUMiHa/ILHOT NOBediHKU. Tak, AKLWo Y 2008 p. 3Bi/IbHEHO Bif KPUMiHa/IbHOT
BifJNOBIAa/IbHOCTI Y 3B’A3KY: 3 fifi0BMM KasaTTam 3,4 Tuc. ocib (13,7 % Big KinbKocTi 0Cib, cnpasu
LL,0A0 SKUX 3aKpKMTO), y 2007 — 2,7 TUC. 0Cib, ab0 8 %); i3 3MiHOIO 06CTaHOBKU — 4,4 TUC. OCib, abo
17,8 % (y 2007 poui—5,1 T1C. 0Ci6, a60 15,2 %); i3 nepefayeto Ha nopyku — 2,3 Tuc. oci6, abo 9,2 %
(y 2007 poui — 2,2 T1c. ocib, abo 6,7 %); 3 NPUMUPEHHAM BUHHOIO 3 MOTEPNiMM — 4,6 TUC. ocib,
a60 18,7 % (y 2007 poui 4,6 T1C. 0cib, a60 13,7 %), CYA0BI PiLLEHHSA LLOAO AKX HAbpasv YAHHOCTI [1],
T0 y 2009 p. Bi KPUMiHa/IbHOT BiANOBIAANLHOCTI Y 3B°A3KY 3 4i0BUM KasaTTAM 3BilbHEHO 2,9 TwcC.,
abo 9,3 % (13,7 %) Big umMcna TUX, LWOAO AKMX CMpPaBy 3aKpUTO; 3 NMPUMUPEHHAM BUHHOIO 3
notepninum — 3,9 Tuc. oci6, abo 12,4 % (18,7 %); 3i 3MiHOIO 06CTaHOBKM — 2 TuC. 0Cib, a60 10,9 %
(17,8 %); i3 nepepadveto ocobu Ha nopyku — 1,7 Tuc., abo 5,5 % (9,2 %)[2]. 3BinbHEHHS Bif
KpVMiHabHOT BiANOBIAaNbHOCTI Haby/0 3HAYHOT aKTYasIbHOCTI SIK Y CY0BIlA NpaKTULi, Tak iy Teopii
KPUMiHa/IbHOT O Mpasa.
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Mpo6nemaTuLji 3BiflbHEHHS Bil KPMMiHa/IbHOT BiANOBI4aIbHOCTI MPUCBATAM CBOT AOC/TIKEHHS
Taki BITUM3HAHI NpaBHUKK, AK: .M. AHgpywko, O.®. baHTuwes, KO.B. bayniH, B.l. bopucos,
I.B. BitTeH6epr, O.M. loTiH, M.E. Npurop’esa, HO.B. Mpogeupkuii, O.0. Aynopos, O.0. XXuTHuii,
0.B. KosiTigi, O.C. Ko3ak, O.M. JlemeLuko, B.T. ManspeHko, A.A. Myaunka, O.B. HageH, B.IN. Tuxwia,
C.C. AueHko Ta iHWi. Cepep iHO3eMHUX AOCAIAHNKIB, HEOOXIiAHO HacaMMNepe BKasaTy POCIACbKMX
npasHukiB: X.4. Anikneposa, |.LU. lanctaH, KO.B. MNonuka, /1.B. lNonoska, B.C. €roposa,
B.O. €neoHcbkoro, A.B. EHgonbuesy, |.E. 3sewapoBcbkuid, C.IN KennHy, B.B. ManbueBa
0.3. Pubaka, C.M. CabaHuHa, P.O. CabuToBa Ta iHLMX. [poTe BiJHOLLEHHS HAyKOBLIIB [0 3BiflbHEHHS
Bil KpUMiHa/IbHOT BiANOBIAA/IbHOCTI BapIitOETHLCA Bi MPUIHATTS Ta NPOMO3uLili AOro NOLLUMPEHHS
(FO.B. BayniH, B.1. bopucos, B.T. MansipeHKo Ta iH.) 10 HENPUAHATTS Ta NPONOo3nLiiA BiAMOBUTHCS
BiJ, HbOTr0 Ha KOPUCTb ab0 KPMMiHaNbHO-MPOLECYaNbHOIO PO3YMiHHS LIbOFO IHCTUTYTY, abo
3BiNbHEeHHS Big nokapaHHs (O.C. Kosak, J1.1. Xpycnosa, C.C. AueHKo Ta iH.).

3BifIbHEHHS Bif, KpMMiHaNbHOT BiAMNOBI4aNbHOCTI, 3a3Ha4aeTbes B M. 1 MocTtaHoBu MNneHymy
BepxosHoro Cygy YkpaiHn (gani — BCY) «[po NpakTUKy 3acTOCYBaHHSA Cygamun YKpaiHu
3aKOHOaBCTBa NPO 3BiSIbHEHHS Bif KPpYMiHa/IbHOT BigNoBiAa/IbHOCTi» Bif 23 rpyaHa 2005 p. Ne 12, —
Lie BiAMOBa iep>KaBm Bif 3aCTOCYBaHHS LLLO0 0CO6M, SiKa BYMHWIA 3N104VH, YCTaHOBNEHMX 3aKOHOM
06MeXXeHb NEBHKX NpaB | CBOOOS, LLUISAXOM 3aKPUTTA KPUMIHA/IbHOT CpaBu, sIKe 34iACHIOE Cya Y
BMNafKax, nepegbavyeHnx KpumiHanbHUM Kogekcom Ykpainu (gani — KK), Ta y nopsgky,
BCTaHoBNeHoMY KpumiHaibHO-npouecyanbHUM Kogekcom YkpaiHn (gani — KIK). 3akputta
KPUMiHaNbHOT Cnpasw 3i 3BiSIbHEHHAM Bif, KPMMiHa/IbHOT BiAMNOBI4aIbHOCTI MOX/MBE NLLE B pasi
BUYMHEHHS 0CO60H0 CYCMiNIbHO HEBE3MEYHOTO AiSHHS, SKe MICTUTb CKNag 3N104MHY, nepesdadeHoro
KK YKpaiHu, Ta 3a HassBHOCTI B3HAYeHMX Y 3aKOHi MPaBOBMX MiACTaB, BUYEPMHUIA NepeniK SKuX
HaBeAeHo y u. 1 cT. 44 KK YkpaiHu, a came; y BUnaakax, nepegbadeHnx uym Kogekcom, a Takox Ha
nigcrasi 3aKoHY YKpaiHX MPO aMHICTik0 YM akTa noMuayBaHHS [3].

Mpo6nema 3BifIbHEHHS Bifi KPMMiHANBbHOT BiANOBIAA/THOCTI € CYMepeyIMBO0, NEBHI MUTAHHS Y
FOPUANYHIN NiTepaTypi BUPILLYOTh fiaMeTpasbHO MPOTMAEXHO. Tak, C.IN. KenvHa, gocnimpKyoumn
3Bi/TbHEHHS Bi KPMMiHa/IbHOI BiAMOBI4abHOCTI, BU3HaYaE /0ro SiK BiIMOBY Iep>KaBW Bifl HEraTVBHOI
OLiHKM 0C06i, IKa BUMHM/MA 3/104MH Y BUNaAKax, NepeadadeHx y 3akoHi [4, ¢. 631]. KO.B. bayniH nig
3BiflbHEHHSAM Bif KpMiHa/bHOT BigMOBiAaIbHOCTI po3yMie NepeabadeHy 3aKOHOM BiJMOBY AEPXKaBU
Bif} 3aCTOCYBaHHS 0 0COOU, IKA BUMHMNA 3/104MH, 06MEXEHD Ti MEBHUX NpaB i CBO6OA, BU3HAYEHNX
KK Ykpainu [5, c. 58]. B.B. CKMOULbKIWIA BU3HAYAE 3BiNTbHEHHS Bif KPMMiHa/IbHOT BiNOBIAAbHOCTI
K nepefdaveHe 3aKOHOLABCTBOM YCYHEHHS BiAMNOBIAabHOCTI 0CO6M, AKa BYMHWMA NepesbadeHe
3aKOHOM CYCMiNIbHO Hebe3neyHe AiSHHSA, SKLLO LiNi NoKapaHHS i 3aBAaHHS KPUMiHA/IbHOIO
3aKOHOAABCTBA MOXYTb OYTU AOCArHYTI (260 BXe AOCATHYTI) 6e3 3aCTOCYBaHHS KPUMiHa/IbHO-
npaBoBoro npumycy [6, c. 25]. O.®. KoBiTigi BBaXKae, WO 3BiIbHEHHA Bif KPUMiHaNbHOT
BiANOBIAaNbHOCTI — Lie BiAMOBA [iep>XaBy B NepeadaveHX 3aKOHOM BUNagKax Bif, 3aCyIKeHHs i1
MoKapaHHs 0Co0MU, AiIHHA SKOT MICTUTb CKNag 3M104mnHy [7, ¢. 107]. O.C. Ko3ak nif 3Bi/lbHEHHSM Bij,
KpUMiHaNbHOT BiANOBIAa/IbHOCTI PO3yMi€ 3AiiCHIOBaHY BiAMOBIAHO [0 BUMOT KPMMIHAIbHOIO Ta
KPMMiHaNbHO-MPOLIECYaTbHOrO 3aKOHIB BiIMOBY [lep>XaBu B 0C06i Cyay Bif 3aCTOCYBaHHS LLOA0
0c06u, siKa BUMHMIA 3N04MH, NepeadadeHnx KK YkpaiHu 06MexeHb 11 eBHUX MpaB | CBOOOA, sIKa He
TArHE 3a C060H KpMMiHaNbHO-NPaBoBMX Hacniakis [8, ¢. 18—19]. A.B. CaBueHko, B.B. Ky3HeL0B,
0.9, LLiTaHbKO BM3Ha4atoTb 3Bi/IbHEHHS Bif KpUMiHAIbHOT BiANOBIAa/IbHOCTI SIK BIAMOBY A€pXXaBi
Bi[] 3aCTOCYBaHHS 06MEXEHb, 3aCyMKEHHS Ta MOKapaHHs 0CO6M, LLIO BYMHW/IA 3/104MH, NepeadadeHnit
KPUMIHa/IbHIM 3aKOHOM, SIKLLLO Taka 0c06a He CTaHOBWTb 3Ha4HOT CyCniflbHOT HeGe3neKu, BUKOHaa
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MEeBHI HOPMAaTVIBHI YMOBM Ta CMPOMOXHA BUNPaBUTMCA 6e3 NpUMYCy Lep>KaBy Yepes nokapaHHs [9,
c. 164]. B.C. EropoB 6a4nTb Yy 3BiflbHEHHI Bi/ KpUMiHaIbHOT BiAMOBI4a/IbHOCTI HE3aCTOCYBaHHS 10
0C06K, BUHHOT Y BUMHEHHI CYCMiNIbHO HEOE3MNEYHOrO [isiHHS, HEraTUBHNX NMPaBOBUX HAC/IAKIB,
nepesbadYeHnX 3aKOHOM 3a Or0 BUMHEHHS, Y 3B’SI3KY 3 BigMafLiHHAM ab0 CyTTEBUM 3HVDKEHHAM
CyCMiNIbHOT HEGE3MeKM 3N0UMHHOTO [isSiHHA a60 0co6w, Lo iMoro BunHMna [10, c. 50].

MeTOH0 LbOro A0CAIAKEHHS € CNPO6a 3HANTY TOUKM MEPETUHY i BU3HAUUTU CMifIbHE Y PO3YMIHHI
3Bi/IbHEHHSA Bif KPMMiHa/IbHOT BiAMOBIAANbHOCTI. Y KpUMiHa/IbHO-NPaBOBI NiTepaTypi BXe
HEeoZHOPa30BO 3BepTasiach yBara Ha NPOTMPIYYs BULLEHABEAEHNX Ta IHLLNX BU3HAYEHb 3BI/TbHEHHS
Bif, KpMMiHanbHOT BiAnoBifanbHOCTI, HABOAUINCSA apryMEHTU Ha KOPUCTb CBOMO B/laCHOIO
BU3HAYeHHS LIbOro NoHATTA [5, ¢. 44-46; 8, ¢. 15-17].

Hacamnepes 3BepHEMO yBary Ha Te, L0 3BifIbHEHHS Bif KPMMiHa/bHOT BigNOBiAa/ibHOCTI €
MOXiAHMM MOHATTAM Bif KpUMiHa/bHOT BiANOBIAaNbHOCTI. HEBMNAAKOBO Maiixe yCi A0CNiAHNKN
3Bi/lbHEHHS BifJ KpMiHa/IbHOT Bi4NOBIAa/IbHOCTI MONepeaHbL0 aHasi3ytoTb iCHYHOUM TOYKM 30pY LLOAO
L€l LeHTpabHOT KpMMiHaNbHO-NPaBoBOi Kateropii. Tak, KO.B. bayniH OCHOBHI BM3HaYeHHS
KPMMiHaNbHOT BigMNoBiganbHOCTI 06°eaHYe y YoTmpm rpynu [5, ¢. 17-19]. KO.A. lNMoHoMapeHKo
CTBEPAKYE, LLO BCE PI3HOMAHITTA TPaKTyBaHb KaTeropii «KpuMmiHanbHa BiAMOBianbHICTb»
LLOHaiMeHLLEe MOYKHa 06’efHaTn y cim rpyn [11, c. 139]. He 3BepTaroum yBarun y Ljiii cTaTTi Ha yci
«FOCTPI KyTW» BuLLE3ragaHoi npobnemu, 3a3Ha4ymmo, Lo, Ha Hall Mornisag, KpuMiHaibHa
Bi/INOBIa/IbHICTb Mae CBOIM 3MICTOM KPMMiHa/IbHO-MPaBOBe 0OTSYKEHHS Ta MOJsArac y BiAnoBiagHIiN
peakuii fep>kaBy Ha MOPYLLUEHHS ab0 BUKOHaHHS BUMOT, L0 nepeabadeHi y 3akoHOAaBCTBI NPo
KpUMiHanbHY BignoBiganbHicTb. KpumMiHasibHa BignoBigasibHICTb Mae 4Ba MPOTUIEXHI aCNeKTu:
a) MO3NTUBHWIA, WO MONArae y BUKOHaHHI 0CO600 MepeabayeHoro NpaBoBUMK MpUnMcamu
Cy6’eKT1BHOTO NpaBa abo NPaBoBOro 060B’A3KyY Ta, Y CBOK) YEpPry, TATHE BUKMHOYEHHS, 3Bi/IbHEHHS
abo NoM’AKLIEeHHS! KPUMiHa/IbHO-MPaBOBOrO OOTSHKEHHS; ab0 6) HEraTMBHWIA, L0 NOAsArae y
MOpPYLLIEHHI 0COB0H0 KPUMiHaIbHO-NPAaBOBKX 3a60POH Ta BUMHEHHI 3M04YMHIB, LLIO TATHE OdiLiAHWIA
ocyf, 3 60Ky fepXkaBy Ta KPMMiHa/IbHO-MPaBOBE O6TSXKEHHS Y BUTMIALI BUSHAYEHHS BUAY Ta Mipu
KPMMiHa/IbHOro nokapaHHs [12, ¢. 23].

OCHOBHUM Y TaKOMy BM3Ha4€HHI KpMMiHa/IbHOT BiANOBIAANLHOCTI € Te, LLO ii ABOACMEKTHWIA
XapaKTep rpyHTYETbCA Ha PO3YMIHHI BiAMNOBIAa/IbHOCTI SIK MO3UTUBHOIO PErynsTopa KpMMiHaibHO-
MpaBoOBMX BiAHOCWH. MO3NTMBHWIA | HEraTMBHWIA acnekT Yy KPpUMiHaNbHIA BignoBigaibHOCTI
pOo3rNALa0TLCA Y X B3aEMO3B’A3KY | B3aEMO3a/IEXXHOCTI. 3BeAeHHSA KpMMiHaIbHOT BigMoBiga/IbHOCTI
BUK/OYHO [0 HEraTyBHOIO acnekTy MpU3BOAUTL [0 3BYXKEHHS 11 06CAry Ta 3MiCTy, HEMUHYYe
rinep6onisye HeraTMBHWIA Ta 3BOAUTb HaHiBELb MO3UTUBHWUIA acneKT Y KPUMiHaNbHil
BignosigansHocTi [13, ¢. 75-76]. Bigoma Te3a O.M. HAkoB/eBa npo Te, WO KPUMiHa/bHe NpaBo TUM
6inbLue coLianbHO ePEKTUBHILLE, YAM MEHLLI PENPECMBHMUM BOHO €, 3aCNYroBYe Ha MiATPUMKY [14,
. 161]. 3 umx No3nLiin MoXKHa MPUNYCTUTK, LLLO ePEKTUBHICTb 3aKOHOAABCTBA MPO KPUMiHA/IbHY
Bi[JNOBIAaIbHICTb MOBUHHA BU3HAYATUCA TUM, IKOKO MipOHO 0r0 MPUAMCK CTPUMYHOTb Bifl BUMHEHHS
3/104MHIB B3arasi, Ta Ik BOHW CTUMY/IOKOTb COLjia/IbHO-KOPUCHY, MPaBOMipHY NOBEAIHKY Y BUPILLEHHI
KPVMiHa/IbHO-NPaBOBKX KOHMNIKTIB 30KpemMa.

BpaxoBytoun Ui BUXi4HI NO3MLIT Ta BUCNOBMEHI PO3YMIHHSA 3BiflbHEHHS Bif KpUMiHaIbHOT
BiANOBIAaNbHOCTI, MOXHA MO3HAYNTN O3HAKM, L0 OPMYHOTb AOr0 NOHATTA, adke, SK CAYLUHO
Bkasye M.I. INaHOB, NpaBoBi KaTeropii i NOHATTA NOBUHHI BU3HaYaTNCA METOLOM CXOPKEHHS Bif,
KOHKPETHOro A0 abcTpakTHOro. MeTogd CXOKeHHS Bif KOHKPETHOro fo abCcTpakTHOro
XapaKTepu3yeTbCs TUM, LLLO B KaTeropisax i MOHATTSX, SKi JOpPMYHOTbCS, 3aBXAM BiJ0OpaKarTbCs
ICTOTHI | 3aKOHOMIpPHI CTOPOHM KOHKPETHMX SBULL Y chepi NpaBoBOT AilicHOCTi (CyLLoro). MpoTe
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KOHKPETHe PO3yMitOTb He NPOCTO SIK OKPEMUIA ab0 OAMHUYHWUIA FOPUANYHWIA (AKT, a K NeBHY
AKiCTb (BNACTMBICTb), MpUTaMaHHy BuAy (T1ny, Kacy) abo cuctemi dakTis (sBuLL). Ha 0CHOBI JaHOrO
MeTO/y, 3a JOMOMOrOH0 i30/10KU0T (aHaNMITUYHOT) abCTpakLii, abo abCTpaKLii OTOTOXXHEHHS, Y
MPaBOBMX KATEropisix i MOHATTAX, SKi (hOPMYHOThCS, IKCYHOThCS HalBINbLL 3arasbHi i iCTOTHI (TMNoBI)
03HAKMN TUX Y IHLIMX NPaBOBMX SIBULL, peasibHOT AiACHOCTI, SKi Bifo6paXatoThb TX iCTOTHI pucK i
BNACTMBOCTI, 3aKOHOMIPHOCTI | TEHAEHLLIT pO3BUTKY. BBaXKaeTbCs, LLIO Came Liei MeTof [03B0/INB
cthopmyntoBaTn i 06IpyHTYBaTU TaKi KaTeropii, fK: «MpaBOMNOPYLUEHHS», «3/T0UYUHY,
«aIMIHICTPaTVMBHWI MNPOCTYMOK» Ta iH. JaHnii MeTo/ TaKoX /IeXXMTb B OCHOBI PO3POOKM BU3HAUEHb
KOHKPEeTHMX BWAIB NpPaBOMOpYLUeHb, HanpuKnag, 3M04MHIB (Kpagika, rpabix, BOMBCTBO,
XyniraHcTeo), aaMiHICTPATUBHMX AENiIKTIB TOLLIO. TakuM YHOM, Npv hopMyBaHHI MPaBOBUX KaTeropiii
LLIISIXOM CXO[PKEHHS! Bifi KOHKPETHOTO 10 abCTPAKTHOT0, abCTparytoya AisinbHICTb TOr0, XTO Mi3HaE,
3aBXaW 30CepeMKeHa Ha CrneumgiuHNX prucax KOHKPETHOTO B iX 3arasibHOMY BUIMSiAI. 3MICT KaTeropiii
i NOHATb (hOPMYIOTb NMLLE Ti 03HAKW, AKi € ICTOTHUMM | TOMY IMaHEHTHUMW A1 YCbOTO Kacy
KOHKPETHMX SBULL, 5IKi (DIKCYIOTLCS Y Bi4NOBIAHMX KaTeropisx i noHaTTsax [15, ¢. 11-12].

0.0. lynopoB xapaKTepuaye 3BiNIbHEHHSA Bif KpMMiHa/bHOI BignoBigansHOCTI Tpboma
MOMEHTaMW: a) He Bif0yBa€cTbCS Jep>KaBHMIA 0CYA 0C06U, Ka BUMHMNA 3N104NH (0OBUHYBA/bHWIA
BUPOK Cyfy He MOCTaHOBMSAETLCS); 6) 4O BUHHOIO He 3aCTOCOBYETLCA MOKapaHHS; B) yepes
BifICYTHICTb 06BMHYBa/IbHOr0 BMPOKY 3BiSlbHEHA Bifl KPUMiHAMbHOI BifnoBiganbHOCTI 0coba
BBAXXAETbCA TaKo, L0 He Mae cyammocTi [16, c. 207]. O.C. Kosak y SKOCTi XapaKTepHUX puc
3Bi/IbHEHHS Bifi KpUMiHabHOT BiAMOBIAabHOCTI BKa3ye, NO-NepLLe, Ha Te, LLI0 BOHO 3[iACHIOETLCS
BiINOBIHO 10 BUMOT KPMMiHa/IbHOIO Ta KPMMiHa/IbHO-MPOLECYasIbHOI0 3aKOHIB, L0 € (PaKTUYHUMM
MpaBOBMMM Ta MPOLIECYa/IbHUMMU AOT0 NiACTaBaMu; NMO-APYre, 3Bi/IlbHEHHSA 3[iACHIOETLCA Bif iMEHI
[iepaBu B 0C06I cyfy; MO-TPETE, 3aBXKAM € MOBHUM MPUMUHEHHAM MPABOBIAHOCKH MXK EPXKaBOH)
Ta 0C06010, 3BiNIbHEHOO Bifl KOMMiHA/bHOT BiAMOBIAANBHOCTI, Y 3B’13KY 3 UMM YaCTKOBE 3Bi/IbHEHHS
Bif, KpMMiHa/IbHOT BiAMNOBI4aNbHOCTI € HEMOX/IMBMM; MO-4YeTBepTe, 3Bi/IbHEHHS MONArac B
HEe3aCTOCYBaHHI AEPXXaBoto LLLOA0 0C06M, SiKa BUMHIIA 3M104MH, 0BMEXeHb Ti NeBHUX Npas. | cBO60,
nepeabadeHnx KK YkpaiHu, Ta He TArHe 3a CO60H0 KpUMiHabHO-NPaBOBMX HAC/IAKIB Y BUMNAA|
3acypKeHHs Ta cyammocti [8, ¢. 17-18].

HecknagHo no6aynTw, LLIO ICTOTHUMI 03HAKaMM 3Bi/TbHEHHS Bif, KPUMIHAIBHOT BiAgMOBIAaIbHOCTI
€ HacTynHe. Mo-nepLue, BiACYTHil oiiiiHNiA ocya 0co6m 3 60Ky AepXKaBu Y BUMSAi 06BMHYBAbHOMO
BUPOKY cyay. «CouianbHUM MPU3HAYEHHSAM IHCTUTYTY 3BiNIbHEHHS Bif KPUMiHaANbHOT
BiNOBiAaNbHOCTI, 3a3Ha4vae A.B. EHA0MbLEBR], € peani3allis npaBa AepykaByn Ha MPOLLEHHS 0CO6U,
fKa BYMHWMA 3/7104MH, TOOTO BiAMOBA Bif BU3HAHHA 1T BUHHOIO Y BUPOKY Cy4Y, Bif 3aCymKeHHs
(ocyny fep>xaBoto) | moKapaHHs. Ipu LiboMY 3a 3arasibH1M NPaBn/IoM [epXxaBa BigMOB/ISETLCA | Bif
3aCTOCYBaHHS A0 TaKoi 0COOM IHLLNX 3aX0fiB AepXKaBHOMO abo rpomMaacbkoro BnamBy. Jepxasa
BMbayae 0co0by, Aka BUMHMMIA 3/104MH, TaKUM YMHOM NPOSIBASE A0 HET LOBIpY Ta pO3paxoBye Ha
3aKOHOCNYXHSIHY MOBEAIHKY B MailbyTHbOMY. 3BiflbHEHHS Bifi KpMMiHa/IbHOT BiANOBIAA/IbHOCTI
CBIAYMTb MPO B1OAY/IMBE CTaBMEHHS 10 0COOU, MOXMBICTb AOCATHEHHS LLiNEi KpMMIHAIbHOT FOCTULLT
6e3 3acCyapKeHHs1 BUHHOT 0C06M | noKapaHHsA»[17, ¢. 30]. B 06BMHYBaNbHOMY BUPOKY CyAy, Ha Hall
nornsg, Hacamnepes 3aiiCHIOETLCS CyCNiNbHAa | MpaBoBa OL[iHKA BYMHEHOTO AisHHS K 3/104MHY Ta
oro ocyq 3 60Ky Aepkasu. He NOCTaHOBAAKOYM BUPOK, Aep)KaBa, BOYEBUb, BiAMOBNSETLCA Bif
CBOrO NpaBa NPUTArHYTU 0CO0Y, Ka BYMHIMA 3104MH, A0 KPUMiHa/IbHOT BiANOBIAAIbHOCTI. Y 3B’SHKY
3 MM BUHWKaE 6e3/1i4 NpoTUpiY Ta CynepedHOCTel LWogo peanisauii KOHCTUTYLIAHOTO NpUHLMNY
Npe3ymriLii HeBUHYBATOCTI, HEBIABOPOTHOCTI KPMiHa/IbHOT BiAMOBIf4a/IbHOCTi Ta MOKapaHHs Ta iH. [18,
C. 44]. MNMponoHyeTbCA AeKiNbKa NPono3nLiii LLoA0 NogoMaHHS BULLLEBKa3aHMX NPOTUPIY. Tak, Liey
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1986 p. KO.M. INpoLLeB1M NPONOHYBAOCS 3aNpPOBaAMTI HOBUIA PI3HOBM, BUPOKY NPO 3BiNIbHEHHS
0c06u Bif, KpUMIHaNBLHOI BignoBiganbHOCTI [19, ¢. 128]. Y upboMy BUMaaKy 3HUKae Cyrnepeyka Lwoao
TOrO, L0 CaMe BUMHW/MA 0C00a, SIKa 3BiNbHSAETLCA Bif KpUMiHANbHOT BiAMOBIAAIbHOCTI, — «3/T0UNH»
UM «CyCMifIbHO HebesneyHe AisHHS, Lo MICTUTb 03HAKW CKMafLy 3/104MHY», TakOX npobnema
BCTAHOB/EHHS BUHYBATOCTI 0CO6M TOLLO. Y 3B’A3KY 3 LIMM 3BEPHEMO yBary Ha nn. 12 tal4 u. 1
cT. 32 KK, 3rigHo 3 IKUM «BUPOK — PiLLIEHHSI Cyy NePLUOT IHCTaHLii NPO BUHHICTb a0 HEBUHHICTb
0C06M», a «NOCTaHOBA — PiLLIEHHS OpraHy Ai3HaHHS, CNiAY0ro i MPOKYpopa, a TaKoX PiLLIEHHS, SIKe
BUHIC Cyp,/151 0AHOOCOB0BO YK anensuiiHuiA cya». HaToMiCTb 10 CbOroAHI 3aKOHOAABELb LM LLISIIXOM
He niwoB. Mo-gpyre, HasiBHa odoiLliiiHa BiAMOBA Bij, 3aCTOCYBaHHS 40 0COOW, IKa BUMHWMA 3MI04MH,
06TAXXEeHb KPMMIHA/MbHO-MPABOBOr0 XapakTepy. Y AOKTPUHI KPpMMiHaNbHOTO npasa
3arasibHOBM3HAHWM € MOMIOXEHHS, BUHUKHEHHS, 3MiHA Ta NMPUMUHEHHSA KPUMIHANbHUX
NpaBOBiAHOCKH NOB’A3aHO0 i3 opUaNYHUMU akTamm [20, . 47-48]. KOpuan4H1MK hakTamu, Lo
3YMOB/IIOOTH Ta TPaHCHOPMYHOTb 3a3HaueHi BiJHOCUHW, € 3HaYYLLI, 3 TOYKM 30pY 3aKOHY Mpo
KPUMiHanbHY BiANOBIAaNbHICTb, AiSHHA, NOAIT Ta cTaHW. Tak, «NigcTaBor0 KpUMiHanbHOT
Bi[JNOBIAA/TbHOCTI € BUMHEHHS 0COO0H0 CYCMiNIbHO HEGE3MEUHOTO AISIHHS, SIKE MICTUTb CK/af, 3/104MHY,
nepenbadeHoro umm Kogekcom» (4. 1 cT. 2 KK Ykpainn). Lie nonoxeHHs KK Ykpainn, 3 oqHoro
60Ky, BKa3ye Ha EAVHNIA OPUANYHWI (aKT y BUTMA/I BUMHEHHS CYCMiNIbHO HEGE3MNEYHOTr0 AisHHS SIK
Ha MiACTaBy BMHWMKHEHHS! KPUMiHa/IbHO-MPAaBOBMX BIAHOCUH, a 3 iHLIOIO — BUK/KOYAE MOro §K
FOPUANYHMIA (haKT 3MiHM ab0 NMPUMNMHEHHS BIAHOCUH MiX AEp)XXaBOK Ta 0COO0H), Sika BUMHWMA
3104KH [5, c. 56].

JIoriyHO MpUNYCTUTK, WO MICNS BUMHEHHS 3/10UMHY Ma€ 3’SIBUTUCS iHLINIA 3a coLjiasibHO-
MPaBOBOHO SKICTHO Ta CNPAMOBAHICTHO FOPUANYHINIA (haKT, LU0 TPAHCHOPMYE BiAHOCVHM KPUMiHa/IbHOT
BIANOBIAa/IbHOCTI Y BiAHOCWHW «BiAMOBW [Iep>KaBu Bif, 3aCTOCYBaHHS LL,OA0 0CO6K, KA BUMHMA
3/104MH, YCTAHOB/IEHUX 3aKOHOM OOMEXeEHb MEBHMX MPas i CBOOOA, LLSXOM 3aKPUTTA KPUMIHAIbHOT
cnpasm». [NepLUoto rpyrnoto KPUANYHKX (aKTiB, WO 3yMOB/IOKTb 3Bi/IbHEHHS Bif KPUMiHaIbHOT
BiANOBIA/IbHOCTI, € NO3WUTMBHI MOCTKPUMIHAMbHI AiSHHS 0C06MU, L0 MICTATb CKMaz NPaBoOMipHOT
nosefiHKW. Came Ha Lo 06CTaBMHY 3BepTae yBary BCY y BuLLIe3rafgaHiii nocTaHOBI HAro/1oLLYHOUN,
LLI0 NiACTaBOH TAKOr0 3BiflbHEHHS MOXe OyTV ab0 NeBHa MOBeAiHKa 0CO6M MIC/S BYMHEHHS 3/10UMHY,
AKY [epXaBa 3a0X04ye (fiiioBe KasTTs, NPUMWUPEHHS BMHHOTO 3 MOTEPNiNM, NMPUNNHEHHS
3M0YMHHOT 4isfNbHOCTI Ta 406POBI/IbHE MOBIAOMAEHHS NMPO BUMHEHE TOLL0), B0 HAaCTaHHSA NeBHOT
noAji (Hanpuknag, 3aMiHa 06CTaHOBKM, 3aKiHYEHHS CTPOKIB AaBHOCTI)[3]. HeobxiaHO 3a3HaunTH, 3a
LMX FOPUANYHMX (PaKTiB 3Bi/IbHEHHS BiJ KPMMiHa/IbHOT Bi4NOBIAa/IbHOCTI € 320X04YBa/TbHOK) peaKLjieto
[ep>KaBun Ha MO3UTMBHY NOCTKPUMiHa/IbHY NOBEAIHKY 0CO6M, CBIgYUTL NMPO MOBHY abo YacTKOBY
BTpaTy HeK CyCnifbHOI HeGe3neyHoCTi Ta nonsrae y 6e3ymMoBHili abo YMOBHII BiAMOBI Bif
3aCcTOCyBaHHSI 0OMeXeHb MpaB i cBo6oA 0cobu, nepegdadeHnx KK Ykpainum [21, ¢. 379]. CycninbHa
Hebe3MeYHiCTb 0co6M, Lo Byna NposiBNEHa Y 3/104MHI, MOBHICTIO HEATPaNi3yETbCS MO3UTUBHOD
MOBeLIHKOK 0C06U, L0 pO6UTL 6e3rNY34MM i HEAOPEYHUM PeasibHe 3aCTOCYBaHHA KPUMIHANbHO-
MPaBOBOro O6TSHKEHHs. Ha MiHiMi3aLito CycninbHO HebGe3neyHUX HacnifKiB, BifLLKOAYBaHHS
3aBfaHUX 30MTKiB, MPUMUPEHHS 3 MOTEPNIANM Ta iHLIE CIPAMOBAHWIA KOMMAEKC NO3UTUBHOI
MOCTKPUMiHa/IbHOT NOBEAIHKM 0CO6M 5K NiACTaBM 3BiNIbHEHHS Bifl KOMMiHANBHOT BiANOBIAa/IbHOCTI
(cTcT. 45,46, 4. 3CT. 175, u. 4 cT. 212 KK YKpaiHu Ta iH.). [pyroto rpynoto lpnauyHnx hakTis gk
nifcTaBu 3Bi/lbHEHHS Bij KPUMiHa/IbHOT Bi4NOBIAAIbHOCTI BUCTYNAOTb NOAIT, HACTaHHA AKUX, K
MpaBWo, He 3a/1eXMTb Bif BOMI 0COOU, SiKa BUMHWAMA 3N104MH. [0 3a3Ha4eHMX HOPUANYHMX (haKTiB
BIJHOCATb: AEKPUMiHaMi3aLlito CycnifibHO He6e3neuHoro AisiHHA (4. 1 ¢T. 5, 4. 2 ¢T. 74 KK YkpaiHn);
3MiHy 06cTaHOBKM (CT. 48 KK); 3aKiHUeHHs CTpOKiB gaBHOCTi (cT. 49 KK YkpaiHu); Ha nigctaBax
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3aKOHY YKpalH/ Npo amHICTit0 YM akTa nNpo nomunyeaHHs (4. 1 cT. 44 KK YKpaiHu) Ta iHLwi.
MigTpyMyroUN po3mexxyBaHHS NiACcTaB 3BilbHEHHS Ha 06’EKTWBHI Ta Cy6’€KTVBHI, 3a3Ha4MMO, WO
came nofii fK siBuLLa abo NPOLEcK, L0 He 3anexaTb Bif BOMi 0COOM, KA BUMHMAA 3/10UVMH, i
BUCTYNaOThb SICKPaBMMU NpeCcTaBHMKaMM 06’ €KTUBHMX NifACTaB 3Bi/IbHEHHS Bifl KpUMiHAbHOT
BiAnoBiganbHOCTI. OCKiNbKM BULLEe3rafaHi opuanyHi hakTu, SiK BXKe 3a3Havasiocs, He 3aexarb Bij,
BOMI 0CO6W, 3aKOHOAABELb HEPIAKO KOMOIHYE L0 MifgcTaBy i3 Cy6’€KTMBHON. Tak, CKaxiMo,
3Bi/IbHEHHS Bif KPMMiHa/IbHOT BigMOBIAaIbHOCTI Y 3B’A13KY i3 3aKiHYEHHAM CTPOKIB AaBHOCTI BUMarae
Bi 0CO0M, LLIO BUMHIMA 3M0UMH, HE YXWUINMAcs Bif cniacTea abo cyay (4. 2 cT. 49 KK) Ta 4o 3aKiHYeHHS
3a3HaYeHNX Y YaCTHaX NepLLI Ta APYTiii L€l CTaTTi CTPOKIB He BUMHSATY HOBMX 3/T04MHIB CEPeAHbOT
TSDKKOCTI, TSOKKMX 200 0COBMMBO TSHKKMX 3M104MHIB (4. 3 ¢T. 49 KK YkpaiHu). TpeTs rpyna opuanyHnX
(haKTiB CTOCYETLCA TaKMX MiACTaB 3Bi/IbHEHHS Bif KPUMiHa/IbHOT Bi4NOBIAa/IbHOCTI, K NPaBOoBi CTaHW
HEMOBHOMITHLOT 0c06M (4. 1 cT. 97 KK YkpaiHu), CTaH BilicbkoBoC/Ty»60BUs (4. 4 cT. 401 KK YkpaiHun)
Ta iHLLi. IX He MOXHa BiJHECTV [0 MOMepPeaHbO PO3INAHYTUX MOAiNA, OCKINIbKY BOHW iCHYHOTb NEBHUIA
yac Ta MatOTb BMMB HAa HEOOMEXEHEe KOMO BMNadKiB. XapaKTepHOK 03HAKOK Takmx MiAcTaB
3Bi/IbHEHHS Bil KPMMiHa/IbHOT BiANOBIAA/bHOCTI € TX MOEAHAHHS i3 NOKNaAaHHAM Ha 0CO6Y NEBHMX
060B’A13KiB, L0 [OBOAATH MOX/IMBICTb BUMPABEHHS 0CO6M 6e3 3aCTOCYBaHHS KpUMiHAMbHO-
MpaBoBMX 3aC06iB. Y LMX BMMagKax Cyf 3aCTOCOBYE A0 HEMOBHOMITHbOIO MPUMYCOBI 3axoau
BUXOBHOTI0 XapakTepy, nepeabadeHi u. 2 cT. 105 KK YkpaiHu, abo 0 BiiiCbKOBOCY)XO0BLIA 3aX0ay,
nepeaodaveHi AucumnaiHapHUM cTaTyToM 36poitHnX cun Ykpaiim (4. 4 cT. 401 KK Ykpainn).

Mo-TpeTe, cnocTepiraeTbCs NPUMMHEHHS YCiX KPUMiHaIbHO-NPAaBOBMX BiAHOCUH MiXK IEPXKaBotO
Ta 0c06010, LLIO CNPUYMHEHI BUMHEHWM 3/T0UMHOM. Y TiM LI NOMOXKEHHS HE CTOCYETLCS LMBINIbHO-
MPaBOBUX BiAHOCUH 3 BiALLKOAYBaHHS 3aMoAisiHOT LLIKOAM noTepninomMy. Tak, MOTepninii Mae npaso
3BEPHYTUCA A0 CyAay i3 MO30BOM MNP0 BiALIKOAYBaHHS 3ano/isiHOT LUKOAW 0C000t0, sika Oyna 3BiNbHeHa
BiJ, KpUMiHanbHOT BignoBigansHOCTI 3a CTCT. 47, 48 KK YkpaiHu. MpUnuHeHHs KpUMiHaibHO-
NpaBOBMX BIAHOCWH, Ha HalW MNOrNAg, MNOB’A3aHO 3 LOCATHEHHSM Lifeli KpUMiHanbHOT
Bi[INOBIJaNbHOCTI, L0 NONSratoTh Yy 3arnobiraHHi BUMHEHHKO HOBYMX 3/I04MHIB SIK 3BiSIbHEHUMU, TaK i
iHLWIMMK 0coBamu. MUTaHHS LLOAO Lifei KpUMiHabHOT BiANOBIAa/IbHOCTI € Manogoc/imkeH!M. Ak
Bifomo, y KK YkpaiHu Hemae BU3HaUYeHHS LjiNei KpUMiHanbHOT BiAMOBIAaNbHOCTI, HATOMICTb Y Y. 2
cT. 51 KK YKpaiHu BU3Ha4aroTbCs LLiTi MOKapaHHS, sIke «Mag Ha METI He TiflbKu Kapy, a i BUNpaBneHHs!
3aCyMPKeHMX, a TaKoX 3arno6iraHHst BYUNHEHHKO HOBUX 3/104MMHIB SIK 3aCYMKEHUMM, TaK i iHLIMMU
ocobamu». BigbyBaHHS BUHHUM MPU3HAYEHOTO oMY CYLOM NOKapaHHS € OHIEH 3 TPbOX OCHOBHUX
thopm peanisauii KpUMiHaNbHOT BiANOBIAANBHOCTI cepef SKMX, 3Ae06iNbLIOro, BKa3ytTb TaKoX:
3aCy[PKEHHS BMHHOTO, L0 BUPXKAETLCA B 0OBUHYBA/IbHOMY BUPOKY Cydy, He MOB’A3aHOMY 3
NpW3HaYEHHsIM AOMY KpYMiHaIbHOrO NoKapaHHst (Hanpuknag, 4. 4 cT. 74 KK YkpaiHu) Ta 3acymKeHHs
0c06K, MoeaHaHe 3 MPU3HAYEHHAM TiA KOHKPETHOT Mipy NMOKapaHHS, Bif peanbHOro BifgoyBaHHA
SKOro 3acymkeHa ocoba 3BifbHAETbCA (Hanpuknag, 4. 1 cT. 75 KK Ykpainn)[22, c. 31]. Bigrak,
3Bi/IbHEHHS Bif KPYMiHa/IbHOT BiAMNOBIAaNIbHOCTI He € (DOPMOLO peanisaLlii HeraTMBHOIO acrnekTy
MeXax SKOro BifbyBaeTbCA MPUMMHEHHSA KPMMiHANbHO-NPaBOBMX BiZHOCKH. Y 3B’A3KY 3
BULLIE3a3HAUEHNM, He0OXiaHO MiaTpuMaTi B.C. €roposay ToMy, L0 3BiflbHEHHS Bif KPUMiIHAIbHOT
BiJNOBIAaNIbHOCTI, Y MEPLLY Yepry, CAyrye i NiABULLEHHS 3aC06iB KpMiHaIbHO-NPaBOBOI OXOPOHM
cycninbHMX BigHocuH [10, c. 69].

MigcyMoByrOUM, BBXKAEMO, LLLO 03HAKaMM 3BifIbHEHHS Bij KPMMiHabHOT BiAMOBIAaIbHOCTI €:
a) BiACYTHICTb 0GhiLliiHOrO OCyay 0C06M 3 6OKY AepXKaBu Y BUTNsAl 06BUHYBa/IbHOMO BUPOKY CYAY;
6) ochiuiiiHa BigMOBa Bifj 3aCTOCYBaHHs 40 0CO6MU, Sika BYMHMNA 3/T04MH, 0OTSHXKEHb KPUMiHAIbHO-

146



36ipHNK HayKoBUX npaub lpniHcbKoi hiHaHCOBO-
HOpPMANYHOI akajeMmii (eKoHOMiKa, nNpaso). Bun. 2. 2013

MpPaBOBOro XapakTepy; B) NPUMNUHEHHS YCiX KPMMiHaNbHO-MNPaBOBUX BiAHOCUH MiXK JepXXaBoto Ta
3BiNIbHEHOI 0c060H0. OTXKe, 3BiNIbHEHHS Bif, KpUMIHANLHOT BiANOBIa/IbHOCTI € BiIMOBOHO IEPXKaBU
Bifl odhiLiiHOrO OCyay 0CO6M, siKa BYMHMIA 3/104WH, Y BUIMISAI 06BMHYBabHOIO BUPOKY Cydy Ta
3aCTOCYyBaHHs 06TSHKEHb KPMMIHA/IbHO-MPABOBOI0 XapakKTep Y 3B’A3KY 3 OPUANYHMMU (haKTamm,
nepeadaveHnMmn y KK YKpaiHu, o Mae Hac/i KoM NPUMUHEHHS YCbOT0 KOMM/EKCY KPpUMiHAMIbHO-
NpaBoBWX BiHOCKH.
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