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PILLEHHS B ONEPATUBHO-PO3LUYKOBOMY MNMPOLIECI

Y cmammi posensdaromocs cymuicmo i 3micm piuenHs 6 onepamue-
HO-PO3ULYKOBOMY Npoueci, 0CHOBHI 8udu ma dopmu piwenns 6 OPI], pis-
Hi NPUUHAMMS pileHHS, HaBeOeHi cmpyKmypa pituenHs, Knacudikayis
Ma 0CHOBHI NOKA3HUKU, 8U3HAUEH] 0COONUBOCNI NPUUHAMMS PilleHHS,
0CHOBHI emanu 11020 po3pobKU ma memoouuHi pekomendauii w4000 gop-
MYNH0BAHHS PillleHHA.

Kmrouosi cnoBa: onepamueno-posutykosa OisnvHicmy, oneparmue-
HO-PO3ULYKOBULL NPoUec, PilueHHS 6 0NepamueHo-poO3uLyKoeiil disnvbHOC-
mi, 6UdU, opmu, 0CHOBHI NOKAZHUKU, HAKA3 8 ONEPAMUBHO-POZULYK 0BTl
disgnvHOCMI.

ITocTaHOBKa Mpo6neMu y 3araibHOMY BUIIAAI. PineHHs B one-
patuBHO-po3iyKoBiit miszibHOCTI (OPII) € BMCHOBKOM, 3po6/eHNM y
Me)KaX YCTaHOBJIEHMX 3aKOHOM IIOBHOB@)XEHb I10CA/IOBOI0 0CO00I0 Bif-
HOBiJHO 0 IOBHOBAaXKEHb, 32 MaTepiaaMy OIepaTHBHO-CIY>XOOBOTO
JOKYMEHTYBaHH: Ta iHIIMMM MaTepiazaMy Ha OCHOBI CYKYITHOCTi dak-
TUYHUX JJAHUX, KU TATHE BCTAHOBJIEHI ON€PATMBHO-PO3UIYKOBMM 3a-
KOHOJJaBCTBOM HaC/iJIKI.
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BIMCBKOBI HAYKI

PimenHA B OIepaTMBHO-PO3LIYKOBOMY IIPOLIECI Ma€ BEIVKE 3Ha-
YeHHs, OCKIIbKM 0e3 JI0ro NpMitHATTS He MO)Ke OYTU 371/ ICHEHO >KOJ-
HOTO OIlePaTMBHO-PO3IIYKOBOIO 3aXO/ly, a OT>Ke, 3/Ii/iICHIOBAaTICA caMa
OIIEPATMBHO-PO3LUIYKOBA JiA/IbHICTb.

Ko’xHa onepaTuBHO-pPO3IIyKOBa CIIpaBa 3aBOJUTLCH, BeETbCA ab0
NPUINHAETbCA HAa OCHOBi IpmitHATOrO pimeHH:A 1o Hiit. Kpim Toro,
HJI3Ka IPaBOBMUX pillleHb TATHE 00MeXXeHHs KOHCTUTYLITHKX IIpaB Ipo-
MaJisiH, @ OKpeMi 3 HUX IPU3BOJATD [0 3aKPillIeHHs KOHQigeHIiTHNX
CTOCYHKIB.

AHajti3 OCHOBHUX JOCTif>KeHb Ta MyO/iKaiiii, B AKNX 3alI09aTKO-
BAaHO BUPIlIeHHA JaHOI Tpo6/IeMM Ta Ha AKi onupaerbesa apTop. [1po-
671eMyt IPUITHATTS YIPABIIHCHKUX PillleHb Iifi 9ac OIepaTUBHO-CIYX-
60BOI [1iA7TBHOCTI OpPraHiB OXOPOHM JAEP>KaBHOTO KOPHOHY HOCIIHKyBa-
mu taki Buewi, Ak II. A. lInmonin, b. M. Onekcienko, B. II. TopogHos
ta inmi. [Tpo6nemMa NpUHATTA yIpaBIiHCHKOTO pillleHHs He € HOBOIO.
BonHouac He0OXiJHO BiI3HAYMTY, 1110 € aKTYa/IbHMM Ha TellepillHiii yac
NUTAHHA NPUIHATTA pilleHHA B OIIEPATUBHO-PO3LIYKOBOMY IIPOLIECI.

Merto10 CTATTi € BUBYEHHA PILIEHHS B ONEPATUBHO-PO3IIYKOBOMY
TporIeci.

BuxnageHHsa 0CHOBHOTO MaTepiany gocnigxeHHA. OCHOBHI BuaK
pillleHHA B OIIEPATNBHO-PO3UIYKOBIill JiA/NIbHOCTI PO3PiSHAIOTH 3a/1€KHO
Bifi cy0’€KTiB, 1110 iX IpMitMaioTh, GOpPMH i piBHS MPUITHATTS, chepu mo-
IIMPEHH, iICTUHHOCTI Ta HACTiAKIB [4].

3ajexxHo Bif Cy0’€KTiB BUIIAIOTH PillleHHS, SIKi IPUIIMAIOThCS 110-
CaZloBMMI 0COOAMM OIlepaTUBHO-PO3IIYKOBYUX OpraHiB abo iHImMIu 110-
CaJioBMMM 0cOoOaMM Iifi Yac 3/iliCHEHHS 3aXO0/[iB OIlepaTVBHO-PO3IIYKO-
BOI IiAIBHOCTI.

3a ¢opMo0 iCHYIOTh fiBa BUAY pillleHHS: yCHE i JOKYMEHTa/TbHO
odopmieHe.

3a piBHeM HpPUIHATTS PO3Pi3HAIOTD: pillleHHs ONepaTUBHOIO CIIiB-
poOiTHNMKa i pillleHHs KepiBHMKA OllepaTUBHO-PO3LIYKOBOTO OPraHy.

3a 00CsroM NompeHHs NPUITHATO KaacudikyBaTy pillleHHs Ha Ti,
AKi IO PIOITHCS Ha HeBU3HAa4YeHe Koo 0cib (sk ¢isnyHux, TaK i ropu-
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AMYHYX) i IKi MaIOTh CUITY TiIBKM /IS CIIIBPOOITHUKIB OIlepaTUBHO-PO3-
IIYKOBYX OpraHis (Iigpospinis).

3ajie)XHO Bif ICTMHHOCTI pillleHHs MO)Xe OyTM IPaBMWIBHUM i IO-
MWIKOBYIM; OCTaHHE — IOMWJIKOBE i IIPUITHATE HaBMUCHO (Y HaHOMY
BUIAKY GaKT JI0ro HasABHOCTI IPU3BOAUTD O NIPUTATHEHHA JJO I0pU-
AMYHOI BifiIOBiaIbHOCTI IIOCaf0BOI 0cO0M, 1[0 JIOTO MPUITHS/IA, BIPU-
TYJI 10 KPUMiHaJIbHOI, 3a epeBUILeHH:A a00 3/I0BXXMBAaHHA II0CAI0OBUMU
HOBHOB@)KEHHAMIA, @ iHIITY 0c00y, HAIIPUKJIAJ, aTeHTa, — 33 HaBMICHE Ha-
IaHHA HempaBauBol indopmarii) [5].

Hapemri, 3aje)XHO Bifi HAacMi[IKiB yXBaJleHHsA pillleHHA IX MOXXHa
PO3PIi3HATU AK TaKi, 110 MaIOTh OPUAMYIHO 3HAYMMI HACTiIKMY, i TaKi, 110
iX He MalOTb.

Y 3B’13Ky 3 TUM 110 B OII€PATUBHO-PO3IIYKOBIlI Ii/IbHOCTI MOXXYTh
6y Ty 06MeXKeHi KOHCTUTYIIiHI TpaBa IPOMajisiH, 0COO/IMBY 3HAYMMICTD
UL BUBYEHHA Ma€ PO3IJIAJ MUTAHHA PO JOKYMEHTATIbHO OpOpMIIeHe
pillleHHs (K IPAaBMUJIO), sIKe CIPUYMHSIE IOPUANIHO 3HAYMMI HACTiIKN
(TO6TO pillleHHS, 3aCHOBAHOTO Ha ABOX KpUTePisAx — popmi Ta HacmigKax
JIOTO IPUITHATTS).

Sx mpaBuiIo, pillleHHA, 10 CIPUYNHAE PUANYHO 3HAYMMI HACTif-
KU, i 10r0 HOpMaTMBHE OOIPYHTYBaHHA MalOTb OyTH JOKYMEHTATIbHO
opOopMIEHUMI.

JJokyMeHTaIbHO 0pOpM/IeHe pillleHHs B OIE€PaTVBHO-PO3IIYKOBIi
[isZIBHOCTI € HepenbadeHuMil ONepaTMBHO-PO3LUIYKOBUM 3aKOHOJAB-
CTBOM i HOpMaTMBHUMM aKTaMU OIlepaTBHO-PO3IIYKOBMX OPraHiB pi3-
HOBIUJ JoKkyMeHTa. ([JokymeHT — 3adikcoBaHa Ha MarepiaIbHOMY HOCIT
inpopmanis 3 pexBisuTamu, 10 FO3BOJIAIOTS 1i ifeHTUdIKYBaT!).

OCHOBHI BUJY JOKYMEHTa/IbHO OQOPMJIEHOTO pillleHH:, sIKe Mae
IOPU/INYHO 3HAYMMIi HACiiKK, Ge3nocepeHbO 3a3HaYeHi y CTaTTAX 3a-
KoHY Ykpainu “IIpo omepaTuBHO-pOSIIYKOBY [if/IbHICTH  Ta B iHIIMX
KepiBHUX JJOKYMEHTAaX, fIKi peI/TaMEeHTYIOTb OIEePaTUBHO-CIY>XOOBY Ta
OIEPATYBHO-PO3IIYKOBY JiA/IbHICTD.

Kpim Toro, Buau pilieHb B ONEpaTMBHO-PO3UIYKOBIN [iA/NTbHOCTI
BJM3HAYAIOTHCA B HOPMATUBHIUX aKTaX KOHKPETHNX OIl€PATMBHO-PO3IIY-
KOBJX OpraHis.

HAITIOHATIBHOI AKATEMIT TEPYKABHOL
3 B I P H M K IIPUKOPJOHHOI C/IYXBU YKPAIHU
HAVYKOBUX ITPAIIb CEPIS: BIICHbKOBI TA TEXHIYHI HAYKI
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XapaKTepUCTNKA KOHKPETHUX pilleHb. PO3ITIAHEMO Ti 3 HUX, AKi 3a-
KOHOJIaBelb 6e311ocepelHbO BU3HAYNB Y HOpMax 3akoHy Ykpainu “IIpo
OIIepPaTVBHO-PO3IIYKOBY [Ais/IbHICTD. Yci BOHM TATHYTb BifIOBifHi
IOPUAMYHO 3Ha4MMi Hacmigku. ITpoTe IX MO>KHa 3TPyIlyBaTH 3 ypaxyBaH-
HSIM Cy0’€KTa, YIIOBHOBa)KEHOTO IpuitMaTy pinteHHs. [lepenycim BusHa-
YMMOCS B PillIeHHSX [TOCAIOBMX 0Ci0 OmepaTNBHO-PO3IIYKOBMX OPraHiB
JepxaBHoi nmpukoppoHHoi cny>x6m Ykpainu (JIICY). OpxuM i3 Takux
pilileHb B OIlepaTMBHO-PO3LIYKOBIN Ais/IbHOCTI € Hakas [10].

Ilig HaKasoM B OIEPaTMBHO-PO3UIYKOBIill JisA/JIbHOCTI pO3yMi€TbcsA
OJIHOYACHO BUJ HOPMATMBHOTO IIPABOBOTO aKTa i pisHOBMJ C/Ty>KOOBIMX
CTOCYHKIB.

Haxas (51K pisHOBMJ, C/Ty>KOOBYX CTOCYHKIB) € BUMOTOI0 II0CaJJ0BO]
0co6M OIlepaTMBHO-PO3LIYKOBOTO OPraHy BUMHNTY II€BHY Jiio (omepa-
TUBHO-PO3LIYKOBUII 3aXifl), 3BEPHEHY [0 y4YacHMKA OIEePaTUBHO-PO3-
IIYKOBOTO IIPOLIeCy, 30008’ A3aHOT0 10T0 BUKOHATY Yepe3 IpefCcTaB/IeH]
3aKOHOJaBIleM IIOBHOBaXKeHH: y cdepi onepaTrBHO-PO3IIYKOBOI Ais/Ib-
HOCTi (HampuK/Iaj: HaKa3 Biijae KepiBHUK OIEpPaTMBHO-PO3LUIYKOBOTO
OpraHy MiAIOPSAAKOBAaHOMY JOMYy IO CIy>XK0i OIepaTMBHOMY CIiBpO-
6iTHMKY). 1le pilleHHs IpuUiiMae, sIK MPaBUIO, BiAIIOBIAHNIT KepiBHUK.
Cy6’exTOM >ke BUKOHAHHS Hakasy MO)Ke OyTU TiIIbKM MifOpsAAKOBaHA
jioMy 0co6a. 3a3Ha4MMO, 110 3TiTHO 3 BOJIEIO 3aKOHO/IABIIA [10CA0BELb,
AKUI 3[II/ICHIOE OIleEPaTUBHO-PO3IIYKOBY [ifA/IbHICTD, Y XOJi IPOBENEHHA
OIlepaTUBHO-PO3YIIKOBMX 3aXOfiB IiIKOPSETbCS TiMbKYU Oesmocepern-
HbBOMY i IpsIMOMY Ha4daabHMKY. [Ipy oTpuMaHHi Hakasdy abo BKasiBKu,
IO CyIIepeYnThb 3aKOHY, BiH 30008’ A3aHNUII KepyBarTucsa 3aKOHOM YKpai-
Hu “TIpo onepaTuBHO-PO3LIYKOBY Ais/IbHICTD [4].

3akoH VYkpaimm “TIpo omepaTMBHO-PO3IIYKOBY  Hif/IbHICTD~
3000B’13y€ OILiHIOBATM 3aKOHHICTb OTPUMAHOTO IIPUIINCY LIOAO BU-
KOHaBLA-Mi/IZIErIoro. Y NaHOMY BUIIAJKY IiJJIEIINIA, AKIO OCTaHHII,
3miicHI0I04M OYZb-5Ki il IpM BUKOHAHHI HaKa3y, IIOCTaBUBCS [JO HbOTO
JIETKOB)KHO 260 Hep6ano, TOOTO HEeHaBMICHO, HiJyiArae KpuUMiHajb-
Hiil BifTIOBiIaJIbHOCTI TiIbKM Y TOMY BUIIQ[IKY, AKIO 32 BUMHEHI HUM
ZIii BCTaHOB/IeHa KpUMiHa/IbHA BifnoBiganpHicTs. (3rigHo 3 Kpuminas-
HUM KOJleKcOM YKpaiHu 0co6a, siKa 3/iliCHIIa 37I09MH HaBMUCHO LIOJ0
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BUKOHAHHA 3aBiJOMO HE3aKOHHOTO Haka3dy ab0 pO3IOpAMKEHH:, Hece
KpMMiHa/IbHY BiiIOBia/IbHICTh Ha 3ara/IbHUX MificTaBax) [5].

Y pasi BUHMKHEHHSA CyMHIBiB y 3aKOHHOCTI OTPVMAHOTO I BUKOHAHHA
PO3IIOpsIPKeHHsT 0c00a, Hajii/leHa IIPABOM 37I{JICHIOBATI OIIEPATVBHO-POSLIIY-
KOBY JIiSUIbHICTD, TIOBMHHA HETaifHO MOBIJOMUTH IIPO Lie Y IMCbMOBI (opmi
CBOEMy 6e3IocepeHbOMY HA4a/IbHVKY Ta HAYa/IbHUKY, IO JIaB PO3IOp:-
IPKeHHA. SIKIo BMIIMIL 3a MTOCAJOK0 HAYa/IbHMK IMCbMOBO IATBEPIDKYE Lie
POSIIOPSIIPKEHHsT, OIlePaTVBHMI CIIBPOOITHUK 3000B sI3aHNIT 10TO BUKOHATI.
BinnoBiganbHICTb 32 HACTIIKM BUKOHAHHA HE3aKOHHOTO PacOpsAIKEHH:A Hece
KEpiBHUIK, IO MiITBEPAB LIE pO3NOPSHKEHH .

3akoH Ykpainu “IIpo omepaTMBHO-PO3IIYKOBY [iA/NbHICTD  He
BCTAQHOB/IIOE A0COMIOTHO BM3HAYeHY (OpMY BUK/IQ[ieHHsS Hakasy (sK
pienss). ITix yac mpoBefieHHs OllepaTNBHO-PO3IIYKOBOI Ais/IbHOCT] HaKa-
3V BiIIal0TbCA MICbMOBO 200 YCHO, @ TAKOXX IePealoThCsA TEXHIYHNMM 3a-
cobamu 3B’A3Ky. [Ipy 1boMy HeOOXiJHO JOTPUMYBATICh TAKMX YMOB: TaKa
BJMOTa IIOB/HHA CTAaTVl CBOEYACHO BiflOMOIO IIiJIET/IOMY 1 CIIPUIIMATUCA AK
HavYa/IbHMKOM, TaK i ITJIJIer/INM caMe sIK Haka3 [4].

Haxkas, Buganmit y nucpMoBiit ¢popmi, HabyBae YMHHOCTI 3 MOMEHTY
JI0TO MiJIMCaHHA, AKUIO iHIle He BKa3aHe B JIOrO TEKCTi; B YCHil (bopMi, AK
IIpaBUIO, ITiC/IA JI0rO OTOJIOLIEHH .

BaxxnuBo BM3HAUMTM Te, IO BigMMOBiga/nmbHICTh 3a HACTIgKM, AKi
HACTAIOTh y pe3y/IbTaTi BUKOHAHHA HaKasy, Hece I0cajoBa 0co6a, 1o
Bigfana Haka3. Afl)ke camMe BOHA, MAalo4yll B PO3NOPAKeHH] BiiMOBiTHY
inpopmaliito, 30008’ s13aHa CIIBBIHOCUTH PillleHHS, 10 IPUIIMAIOTHCS,
a TaKOXX YpaxoByBaTM Ti HETaTMBHI HACIifKM, fAKi, MOX/IMBO, HacTa-
HYTb 4Yepe3 OllePaTHMBHO-PO3IIYKOBI 3aX0/ji, IPOBEMleH] 3a HaKa3oM, 3
Ti€I0 LIKOZI00 3aXUILeHNM 06’ eKTaM (JIIoAMHI, BIaCHOCTI, CYCIiNbCTBY i
iep>kaBi), SKiil Py [bOMY BJACThCS 3aM100IrTH.

Heo6xigHo BigMiTuTH i Te, 10 y pasi oTpuMMaHHA CBioMOro s
BJMKOHABIA 3/I0YMHHOIO HAKa3y JIOTO HEBMKOHAHHA BUKIIIOYAE KpU-
MiHaJIbHY BifnoBifanbHicTb. Ile cTaHeTbCA 1 y TOMY BUIIAAKY, AKILO B
HOPMAaTMBHMX aKTaX OINEPATVBHO-PO3LIYKOBUX 3aXOJiB 3aKpillJieHUi
000B’130K 0e33amepeyHO BMKOHYBAaTM HaKa3 i BCTAHOBJIEHA BiIOBi-
JanabHICTh 32 10T0 HEBUKOHAHHSI.

90

HAITIOHATIBHOI AKATEMIT TEPYKABHOL
3 B I P H M K IIPUKOPJOHHOI C/IYXBU YKPAIHU
HAVYKOBUX ITPAIIb CEPIS: BIICHbKOBI TA TEXHIYHI HAYKI



BIMCBKOBI HAYKI

Haxas HeoOXigHO Bifpi3HATM Bif iHIIMX pillleHb B OIEpPaTMBHO-
PO3ILIYKOBIil JiAMbHOCTI 1 IepeyciM BiJj pO3NOPAIKEHHS.

PosnopsapykeHHa — Lie pisHOBUJ, pilleHHA. B onepaTuBHO-po3IIy-
KOBil1 IifA/IbHOCTI pO3IOPAKEHHA MOXe BiffaBaTu npokypop. Posmno-
PAIKEeHHSA IPOKYpopa BUCTYIIAE OCHOBOIO [IJIsA IPOBEEHHsA OIlepaTyB-
HO-PO3LIYKOBUX 3aXO/iB (32 YMOBY, 11J0 BOHO IPUITHSATE IIPOKYPOPOM y
KpUMiHa/IbHill CIIpaBi, sIka 3HaXOAUTHCS B iioro BUpobHuiTBi). Posmo-
PAIPKEHHA NPUIMAIOTD BiJJIIOBiHI KEPiBHMKM ISl BUPIlIE€HHA 3aBIaHb
OIEPATMBHO-PO3UIYKOBOI [ifA/IBHOCTI, fIKi aipecyloTb II€EBHOMY KOIY
cy6’exTiB. PosnopsmkeHHs Mae o6MexxeHmit TepMin fii [11].

IcHyIOTD iHIII BUAY KOKYMEHTa/IbHO OOPM/IEHOTO pillleHHs, Taki
SAK: JOPY4€eHHS, yXBaJia Cylly, IOCTaHOBa. Ix 06’€HYE Te, 110, [O-TIepIIIe,
IpUIIMAIOTh X 0Ca/IOBI 0COOY He OIepPaTHBHO-PO3LUIYKOBUX OPTaHiB i,
HO-ZpyTe, IPY BUKOHAHHI OKPEMUX YMOB BOHM BUCTYIAIOTh AK OCHOBA
IJ1s1 IPOBEJIeHHA OIlepaTMBHO-PO3LIYKOBMX 3aXO/liB.

Bumoramm 1o KOXKHOTO pillleHHS BUCTYIIAIOTb, IIEPLI 3a BCe, HE0O-
XifiHa 1 JOCTATHS CYKYIIHICTD 3arabHOOOOB I3KOBMX BKa3iBOK (po3ro-
PSAKEHD), Ki BUCYBAIOTHCA O 3MICTY i GopMu pillleHHS B OIlepaTyB-
HO-PO3LIYKOBIll Ais/IBHOCTI 3aKOHO/aBIeM Ta (Y1) HAIpal[bOBaHi olle-
PaTMBHO-PO3LIYKOBOI MPAKTUKOIO i CIIPAMOBaHi Ha peaisalilo MpUH-
LIUIIB OIlepaTMBHO-PO3IIYKOBOI Ais/IbHOCTI [4].

CyKkynHicTb 000B’13KOBUX YKa3iBOK IO pillleHHSI B OIlepaTMBHO-PO3-
IIYKOBIiI AiS/IBHOCTI MiCTUTD JiBi IPyIN BUMOT: 1o popmu i 10 3MicTy.

[To mepuie, BUMOTYM PO3PiSHAIOTH 3a/Ie)KHO Bif GOpMM NPUITHAT-
T pimenHs. Tax, pileHHs, sKe JONYCTMMO IPUIMaTH Bif Oymb-KoOro,
OKpiM HOKyMeHTanbHO odopmieHol (mucbMoBoi) ¢popmu (Hampukiaz,
Hakasy), Ma€e OyTu: IPUITHATE YIIOBHOBA)XEHNM Ha Te 3aKOHOM a0o iH-
M HOPMAaTMBHO-IIPABOBUM aKTOM II0CA/I0BOI0 0CO00I0 (SIK IIPaBUIIO,
KepiBHMKOM OIlepaTUBHO-PO3IIYKOBOIO OPraHy); OTO/IOMIEHO BUPA3HO i
3p03yMiJIo; joBefieHO 6e3 IepeKpydyBaHb 0 BUKOHABLIA.

Oco6nuBi BUMOTY [0 KOXKHOTO pillleHHS, sIKe TATHe OOMeXXeHH:
KOHCTUTYLI/IHUX IIpaB MIOAVHM i rpoMajsgHnHa (HOTOJOKYMEHTYBaH-
H#, IPOC/TyXOBYBaHH: Telle()OHHNX PO3MOB, IPOHUKHEHHS B KUT/IO Ta
ixmIi), 060B’13K0BO 0POPMIIAETHCS JOKYMEHTA/IBbHO, IIOBMHHA Oy T Bifi-
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HOBi/jHa Ha3Ba, epefbdadeHa 3akoHoM Ykpaiun “TIpo omepaTuBHO-po3-
IIYKOBY Ais/IBHICTD , Ta iHII HeoOXifHi pexksisutu [10; 11].

PexBisuTi (Big natyH. regvisitum — HeoOXifjHe) B OLIEPATMBHO-PO3LIY-
KOBIi1 His/IbHOCTI — 0OOB’SI3KOBi [jaHi, YCTaHOB/IEHI 3aKOHOAABYMMMU A00
IHIIMMM HOPMAaTMBHO-IIPABOBYMMU aKTaMM, 5IKi BKa3yIOTb Y KOHKPETHOMY
[IOKyMEeHTi (HAIIpMK/Iaf, y HOCTAaHOBI IIPO 3aBefieHHs OIlepaTUBHO-PO3IIY-
KOBOI CIIpaBM, IIOCTAHOBI CYAfii IIPO 0OMeXXKeHHsI KOHCTUTYIIITHOTO IIpaBa
JIIOIVHM 1 TPOMAJISIHIHA) JULS IPYSHAHHSA JIOTO AiICHUM.

S mpaBwio, TaKMMM JAaHMMM BUCTYIIAOTb HalIMEHYBaHHA 1 Jara
CKJIQJIaHH JOKYMEHTa, Mifnnc (BifouTok nevarky) ¢isnaHOI (F0pUaNdHOI)
ocobu. BifcyTHicTh 0fHOTO 260 IeKiIbKOX peKBI3UTIB y BUIIA/iKaX, BU3HA-
YeHNX 3aKOHOM, [I0Ka3ye HeiiICHICTb a00 CyIepeyHiCTh JOKYMEeHTa.

Ilo pgpyre, BUMOIM BMUCYBalOTb O 3MicCTy pilleHHA. Bypb-ske pi-
IIeHHs B OIlePaTMBHO-PO3LIYKOBIl His/IBHOCTI Mae OyTM 3aKOHHMUM,
OOIpyHTOBaHUM i MOTMBOBaHMM. PO3I/IsIHEMO 1L BUMOTY Ha IPUKIAZi
JIOKYMEHTaJIbHO 0()OPMJIEHOTO pillleHHS, L0 TATHe 0OMEe>XeHHA KOHCTH-
TYLiIHOTrO IIpaBa JIIOAVHM i TPOMafIiH/HA.

3aKOHHICTb IIbOTO PillleHH: NPUITYCKAE: 10T IPUITHATTSA BifIIOBif-
HOIO TT0CaJI0BOI0 0C060I0; Bi/JIOBiAHICTD ior0 OopMM BUMOTaM [I0 JI0-
KyMeHTa (HasiBHICTb BifiTOBiZHOI Ha3BM I iHIINX PEKBi3UTIB); BiAIOBIA-
HICTD J10T0 3MicTy oTpuMaHiit ¢pakTuyHil iHpopManii (BUKIIOIAETHCS
BUTAlyBaHHA i Take iHIIIe).

OOrpyHTOBaHICTb pillleHHs O3HAYa€, IIO0 IOCA/[OBElb IIPK JIOTO
HIPUITHATTI BUXOAMB 3 aHaJIi3y JOKYMEHTalTbHO OQOPMJIEHMX MaTepia-
7iB i 6ygyBaB cBOi BUCHOBKM Ha (aKTMYHMX AAHUX B IX CYKYITHOCTI, 110
BUKJ/IIOYAE iHIIE pillleHH:A, OKPiM IIPUITHATOTO.

MoOTHUBOBaHICTb pillleHHA IOK/IMKAHA IOACHUTH, YOMY IOCaZoBa
ocoba HpuitHsANa KOHKpeTHe pillleHHs, YOMy BUKOpMcTana (He BUKO-
pucTasna) Ti abo iHuI apryMeHTH, TO6TO TOBMHHO MIiCTUTH HOSICHEHHS i
BUCHOBKY B OOTPYHTYBaHHi 3aiiHATOI mo3uii [7].

CkIaJioBi 9acTMHM [OKyMeHTanbHO odopmieHoro pimenHs. Sk
IIpaBUJIO, TAKe PillleHH:A CKIAJAEThCSA 3 TPhOX YACTUH: BCTYIIHOI, OIICO-
BOI Ta pe3o/oTuBHOI [10].
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PosrnanemMo pilmeHHA Ha NPUKIALi 3MICTy IOCTAaHOBU IIPO IIPEX-
CTaBJIEHHA Pe3y/bTaTiB OllepaTUBHO-PO3IIYKOBOI JifA/bHOCTI.

BcTynna yacTuHa BK/II0OYa€ HalIMEHYBAaHHA JOKYMEHTa, MiclLie i yac
JIOTO BMHECeHHs, Npi3Bulle, iM’s1, 1o 6aTbKOBI, mocany i 3BaHHA (Biii-
CbKOBe, CIlellia/ibHe) KepiBHMKaA OIIePaTMBHO-PO3IIYKOBOIO OpPraHy, a
TaKOXX ITiICTaBU BMHECEHHS IJi€l TOCTaHOBI.

B omucoBiit YacTUHI BKa3y€eTbCs, Y pe3y/abTaTi AKOTO OIEepPaTUBHO-
PO3IIYKOBOIO 3aX0/ly OTpMMaHi Marepiamm i fAKi caMme; 3 AKOK0 METOH
BOHU 3aCTOCOBYIOTbCA (BUKOPUCTAHHA SIK IPUBOAY i ImifcTaBy ms 3a-
BeJleHHs KpUMiHa/IbHOI CIIpaBy, MiATOTOBKM i 3[i/ICHEHHS CTifunx (po3-
IIYKOBYX) i CYZOBUX [ilf, BUKOPUCTAHHS B JOKasax II0 KPMMiHaIbHii
cripaBi), KO/ i KMM CaHKIIIOHYBaBCsI KOHKPETHMII OIlepaTUBHO-PO3LIY-
KOBMII 3aXiJ], HAABHICTb Cy[JOBOT'O pillleHH:A Ha JI0TO IIPOBENEHHA.

Y pe3onoTHBHIN YacTUHI GOPMYITIOETHCA pillleHHA KepiBHUKA Op-
raHy PO HAaIlpaB/IeHHsI OIIePAaTUBHO-CTY>KOOBIUX JOKYMEHTIB, sIKi Bif06-
paXXaloTb pe3y/nbTaTy ONepaTUBHO-PO3IIYKOBOI AisfmbHOCTI. TyT e Ite-
PEpPaxoBYIOTbCA Ti KOHKPETHI JOKYMEHTH, 1O IiJJIATal0Th HAIPABJIEH-
Hio [11].

Ha6ymmsa uunnocmi piwenns. MoMeHT HaOyTTs YMHHOCTI pi-
IIeHHs 3aJIOKNUTD BiJl HU3KM YMHHMKIB, i epexryciM Bif itoro ¢opmu i
cy0’eKTa IPUIHATTA.

YcHe pilreHHA (HanpuKiIaj, Haka3) HabyBae YMHHOCTI, AK IIPaBUIIO,
ITiC/IA JIOTO OTOJIONIEHHS.

Pimenns, sike opopmieHe JOKyMeHTaIbHO, MOXKe HaOy TV YMHHOCTI
3 MOMEHTY:

a) 1toro mignycanuA (y HeoOXiJHOMY BUIIQZIKY — 3aTBEPIKEHHS);

0) 6e31mocepesHbO BKa3aHOTO B TEKCTi JOKYMEHTa;

B) O3HAlOM/IEHHsI 3 HUM 0e31ocepejHbOro BUKOHABIA (IIif pos-
muc) [10].

BucHoBKM. MoMeHT HaOyTTs YMHHOCTI pillleHHSA 3a/leXWUTh Bif
cy6’exTa, AKUIT JI0ro MpuiiMae. Y IbOMY acIeKTi po3pisHATb IPOCTHII i
cxIapHuit ¢y’ ext. Hanpukiag, myist HayTTS YMHHOCTI TOCTAHOBY IIPO 3a-
BEJIEHHS OIEepaTVBHO-PO3IIYKOBOIL CIIPABM JIOCUTD 1i MXCbMOBOTO 3aTBEP-
IDKEeHHsI KepiBHIKOM OIIepPaTBHO-PO3IIYKOBOTO OpraHy. 30BCiM iHIua 6yze
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crpaBa 3 HabyTTAM YMHHOCTI pillleHHs, AKe TATHe OOMEeXEHHSA KOHCTUTY-
LIMTHOTO ITpaBa JIAVHY i TPOMafiAHMHA. Y JAaHOMY BUIIA[KY HEOCTaTHbO
3aTBEPIKEHH: ITI0OCTAHOBM IIPO IIPOBEJEHHA OllepaTMBHO-PO3UIYKOBMX 3a-
XOfIiB (HaIpyMK/Iaj, KOHTPO/IIO Te/ieOHHNX IIeperoBopiB, aypio-, Bifeo, go-
TO3JIOMKA TOII[0) KEPiBHMKOM OIepPaTMBHO-PO3IIYKOBOro oprany. Okpim
JIOTO [I03BOJTY, HEOOXIJHO OTPUMATH [O3BIT Cy//i, KNIl TAKOXX ITOBUHEH
6uTn opopmIeHNI Y BUITIAZI MOTMBOBAHOI IIOCTAHOBAL

ITepcnekTBY MOKANBIINX KOCTimKeHb. OCOOMMBOCTI NIPUITHATTSA
pillleHHA B OIlePaTMBHO-PO3UIYKOBOMY IIPOIieCi BM3HAYalOTh HANPAMU
HOZI/TBLINX JOCIIKEHD i OYyThb OfaHi B MOAAIbIINX IyOITiKaIisix.
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Ianamapuyx I0. C. PelieHne B onepaTBHO-PO3bICKHOM IIpoLiecce

B craTbe paccMaTpyMBaeTcA CYLIHOCTb pellleHMs B OIEPaTMBHO-
PO3BICKHOM IIpOLiecce, OCHOBHbIE BUJIBI ¥ POPMBI PellleHVs B ONlePATHBHO-
PO3bICKHOI JIeATENbHOCTH, YPOBHYU IPUHATIA PeLleH A, IPUBeeHbI CTPYK-
Typa pelleHus, KIacCupuKalys U OCHOBHbIE IIOKA3aTeNlV, OIpefie/leHbl
0COOEHHOCTY TIPUHATHA PelleHN)s, OCHOBHbIE STAIbl €r0 paspaboTKy 1
MeTOfIYecKye PeKOMeHIAIMY 110 GOPMY/IMPOBKeE PeIleHNA.

KrroueBble cmoBa:  0nepamusHo-po3vicKHAS — 0esmenvHOCHY,
0nepamueHo-po3vICKHOU Npouecc, peuieHue 6 0neparnusHo-po3biCKHOL
desmenvHocmu, 6udbl U (HOpMbl, OCHOBHblE NOKA3AMENU, NPUKA3 6
0NnepamusHo-pO3bICKHOLL 0esmenvbHOCHU.

Palamarchuk U. S. Decisions in operatively-investigative process

Decisions in operative search activity is a conclusion in limits
prescribed by law authority officer in accordance with powers to the
materials of the operational documentation for other materials, based
on the totality of evidence, which pulls the installed operational and
investigative law implications.

Decisions in operatively - investigative process is important, because
without its adoption any of the operational and search activities cannot
be done and, therefore, the operational activity carried itself.

The aim of this article is to study the decision in operative search
proceedings. Each operational case is started, is carried on or is terminated
on the basis of the decision on it. In addition, a number of legal decisions
entail restriction of constitutional rights, and some of them lead to
consolidation of confidential relationship.

The article examines the nature and content of the decision in operational
and investigative process, the main types and forms of investigative solutions,
is given structure solution of the decision, classification and basic indicators,
certain features of the decision, the main stages of its development and
guidelines for the formulation of a decision.

The main types of decisions in operative investigative activities are
distinguished depending on the subject, which take them, the form and
the level of that take, the region of spread, the truth and consequences.
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Depending on the subjects there are decisions taken by official people
of the search operations or of other officials in operatively-search activity.
In form, there are two types of decisions: oral and documented.

The level of adoption distinguished: operational decisions employee
and the decision of the head of operative- investigative body.

In the area of distribution: to classify decisions that apply for
indefinite circle of persons (both natural and legal) and which are valid
only for employees of search operations (units).

Depending on the validity of a decision can beat right and wrong;
last - a false and deliberately made (in this case the fact of his presence
entails bringing to responsibility officer, received him, close to criminal,
in excess or abuse of office, and another person, such as agent - by
intentionally providing false information. Finally, depending on the
effects of the decision, they can be distinguished as those that are legally
relevant consequences and those that are not.

Dueto the fact thatin operative investigative activity the constitutional
rights of citizens may be limited, the special importance for the study a
consideration of the documented decision (usually) that causes legally
relevant consequences (that is a solution based on two criteria - the form
and the consequences of its decision). As a rule the decision that causes
significant legal implications and its normative justification has to be
documented.

The documented decision of operational activities is specified by
the investigative law and regulations search operations of the kind of
document. Thus the time of entry into force of the decision depends on
the subject, what it takes. In this aspect the simple and complex subject
has been distinguished.

For example, the entry into force of the decision about the creation of
operational - investigation of the case is quite the written approval of the
head of the operational and detective agency.

Quite different is the case with the entry into force of the decision,
which entails the restriction of constitutional rights and civil rights. In
this case the operational-search activities” resolution (e.g., monitoring of
telephone calls, etc.) of the head of operational and investigative authority

96

HAITIOHATIBHOI AKATEMIT TEPYKABHOL
3 B I P H M K IIPUKOPJOHHOI C/IYXBU YKPAIHU
HAVYKOBUX ITPAIIb CEPIS: BIICHbKOBI TA TEXHIYHI HAYKI



BIMCBKOBI HAYKI

is not enough. In addition it is necessary to obtain the permission of a
judge, which also must be designed as a reasoned decision.

Keywords: operational-search activity, operational investigative
process, decisions in operational investigative process, the types of forms,
key indicators, the order in operational-search activity.
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