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YepHorop Hatana BacuniBHa

KaHAMAAT FOPUAMYHUX HaYK, AOLEHT KabeApy LMBIABHOTO NpaBsa
HauioHaAbHOro yHiBepcuteTy «OAecbKa FOpUANYHA aKaAeMist»

BIANOBIAANbHICTb CNAAKOEMLUIB

3A BOPTU CNAAKOAABLA:

NMPOBNIEMA NOTPEBYE 3AKOHOAABYOIO BUPIWLEHHA

3FiAHO cT. 1218 UusinbHOro Koaekcy YkpaiHu
(Aani LK YKpaiHu), A0 CKAaAy CNaALLMHU BXO-
ASITb yCi NpaBa Ta 000B’A3KM, LLO HAAEXaAU CMaAKO-
AaBUEBI HA MOMEHT BIAKPUTTA CMAALUMHK | HE NpU-
MUHUAMCS BHACAIAOK MOT0 CMEPTI.

AkTyanbHOCTI 06paHOoi TeMK 3yMOBAEHA HEOOXiA-
HICTIO AOCAIAKEHHS BiANOBIAGABHOCTI CMAAKOEMLUIB 3a
6opr1 cnapkoaaBUS 3@ LMBIAbHUM 3aKOHOAABCTBOM
YKpaiHu. B cyyacHUX yMOBax 3HAUYEHHS IHCTUTYTY BiA-
NoOBIAAGABHOCTI CMAAKOEMLIB MO 6oprax crnapkoAaB-
LSt 3HAYHO 3POCAO Y 3B’A3KY 3i 30iAbLUEHHSAM Y cohe-
pi MaMHOBMX BIAHOCWUH, 30KpemMa MiANPUEMHULBKIN
AISIABHOCTI.

MeToo AOCAIAKEHHA € aHaAi3 Ta BU3HAYEeHHSA
OCHOBHUX NpobAeM BiANOBIAAABHOCTI CMAAKOEMLUIB,
a TakoX GOPMyBaHHS BIAMOBIAHUX PEKOMEHAALIN
LLIOAO BAOCKOHaAEHHS1 3aKOHOAABCTBA YKpaiHu.

AAS AOCSITHEHHSI A@HOI MeTW OyAM MOCTaBAEHI
Taki 3aBA@HHS: 1) KOAM CMAAKOEMLI 3060B’A3aHi 3a-
AOBOABHUTM BUMOTU KPEAUTOPA; 2) Ha SKUIA MOMEHT
BM3HaAuatoTbCs MeXi BiANOBIAAAbHOCTI CNaAKOEMLB
no 6oprax cnapkoaaBUs; 3) noralleHHs 6opriB A0 BU-
Aadi cBipoLTBa NPO NPaBO Ha CMaALLMHY.

Ha cboroapHi BaXXAMBOKO Ta Takolo, LLIO OAEpXKana
HEOAHaKOBE PO3YMiHHA B Hayli Ta IOPUAMYHIN Npak-
MU, € HopMa cT. 1282 LUK YKpaiHu - «060B’A30K
CNaAKOEMLIB 3aA0BOAbHUTU BUMOIU KPEAUTOPA».

MutaHHA, noB’si3aHi 3 06’€KTOM CNapKOBO-
ro npaBOHACTYMHULUTBA, AOCAIAXYBaAUCA Yy nipa-
LUSX BMAQTHWMX BYEHWX MO CMAAKOBOMY MpaBy, Ta-
kux ak: [ O.lWepweHeBnuya, 0. K. ToacTtoro,
3. B. PomoBcbkoi, €. 0. XaputoHoBa, C. A. ®ypcy,
€. . ®ypcu, €. O.PabokoHb, B. B.BacuabueHka,
A. K. bypkaubkoro, 0. €. KyxapeBa Ta iH.

CnaaluMHa CKAAAQ€eTbCA i3 CYKYMHOCTI npaB i
060B’A3KIB CNaAKoAABLA, LLIO MEPEXOAATb AO CMAAKO-
EMLUIB fIK OAHE LiAe Ta CTAHOBASITb CMAAKOBUM aKTUB.
CnaalLMHY Ha3WBatoTb CMAaAKOBOK Macoto abo cnaa-
KOBUM MaWHOM. AKT MPUUAHATTS CMAALLMHU SBASIE
cob60t0 OAHOCTOPOHHIM NPaBOYMH Ta HOCUTbL YHIBEp-
canbHW xapaktep [1]. MPUIHATTS CNaALLMHK PO3no-
BCIOAXKYETbCS Ha BCE CMAAKOBE MaklHO, ikuM 61 BOHO
He 6yno, B YoMy 6 BOHO He BUpaxanocs i oe 6 BOHO
He 3HaxoAuAocs. AAe He Bei npaBa Ta 00B’A3KM, AKi

HaAeXaAu CMaAKOA@BLEBI 3a XWUTTA, 3AaTHI 3@ CBOEHD
NPUPOAOID MEPEXOAMTH AO IHLLUMX OCi6. Tak, 3ripHO 3i
cT. 1219 LK YKpaiHu He BXOAATb A0 CKAAAY CMaALLU-
HUW NpaBa Ta 060B’A3KM, O HEPO3PUBHO NOB’A3aHI 3
0co60t0 cnapKoAaBLS.

Mpuimatoun cnapLUmMHy CnapKoEMELb MOXE Ha-
BiTb i He nepepbauaTh, WO came BXOAWUTb AO CKAAAY
cnapllMHW. B cnapkoBY Macy MOXE BXOAUTM KpiM
KBapTMPK, MalLMHKU, GaHKIBCbKOrO paxyHKy, TakoX
60proBi 3060B’A3aHHSA, AKI NPUNHAB Ha cebe cnaa-
kopaBelb nepep  diBUMUHMMKM  abo  HOPUAMUYHUMM
ocobamu-KpeauTopamu. 3riAHO 3 YUHHUM 3aKOHOAAB-
CTBOM ChaAlLMHa BIAKPUBAETLCA BHACAIAOK CMepTi
ocobu abo oronolleHHs ii nomepaoto (cT. 1129 UK
YKpaiHu). Micaa BIAKPUTTS CMAALLMHKM Y CMAAKOEMLLB
3a 3akoHOM abo 3a 3anoBITOM BUHWKAE NpaBO Ha
CNaAKyBaHHS, Le npaBo € CYy6’€KTMBHUM LIMBIAbHUM
npaBoOM, 3MICT SKOIO MOAAra€ y MOXAMBOCTI CMaAKoO-
EMUSAMMU NPUAHATU CNapLLUMHY abo BiAMOBUTUCA BiA
Hei [2, c. 69] B Mexax BCTAaHOBAEHMX CTPOKIB AAS MPU-
MHATTS cnaawmim (cT. 1270 LUK YkpaiHu).

BianoBiaHO A0 Y. 2 cT. 1282 UK YkpaiHu BUuMOru
KPEeAMTOPIB cnapkoeMLi 3060B’A3aHi 3aA0BOABHWTH
LWASIXOM OAHOPA30BOr0 NAATEXY, SAKWO AOMOBAE-
HICTIO MDK CMAAKOEMUSAMMU Ta KPEAMTOPOM iHLWIE He
BCTAHOBAEHO.

3ripHO i3 3aKOHOAQBCTBOM BUMOTM KpeauTopa
AO CMNAAKOEMLIB MIAASITAOTb 3aA0OBOAEHHIO paHille,
HXX BMAQETLCA CBIAOUTBO MPO MPaBO Ha CNaALLUHY,
npo WO AOAATKOBO CBIAYMTb MOAOXEHHA M. 2 4. 1
CT. 64 3akoHy YKpaiHu «[1po HoTapiat. 3aA0BOAEHHSA
NPETEH3IN KpeanTopa 3AIMCHIOETLCA LUE A0 NMPUMUHAT-
TA CNAALLMHW OAHWMM YuM BCiMa cnapkoeMusmiu abo A0
BUAQYUi TepPUTOPIaAbHIA TPOMAaAI CBIAOLITBA NPO NpaBo
Ha cnaaLLmHy [3].

Bapto 3ayBaxuTw, LLO 3 Yacy BIAKPUTTA CNaALLM-
HWU AO il MPUUHATTA CNAAKOEMUAMMK CMAAKOBY Macy
NPUMUHATO Ha3WBaTU «AEXauyOK CMaALLMHOWO». ICHye
AYMKa, WO «AeXaya CnaallMHa» HE MOXEe HaAexaTtu
CMAAKOEMUAM, OCKIABKM Y MOMEHT BIAKPUTTA Cnaa-
LWMHW Y HUX BMHUKAE AWLLE MPABO Ha MPUUHATTA
CMaALLUMHK, @ HE NpaBo Ha cnaalwmHy [4, c. 556]. Ane
€. 0. PA6OKOHb, BBaXae, LLO Y NPOMIXKY MiX MOMEH-
TaMW BIAKPUTTA Ta NPUMAHATTAM CNaALLMHM CMAAKOEM-
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UMK, CNapKoBa Maca TMM4YacoBO MOXE He MaTu CBO-
ro cy6’ekra, ane nNpoTAroM LbOro nepioay ii He MOXHa
BU3HaBaTN 6€3Xa3sAMHON, OCKIAbKM B KiHLIEBOMY MiA-
CYMKy ChaAllMHa Oyae NPUAHSTOK CNAAKOEMUSAMM
abo nepenpe y BAACHICTb TepUTOpiaAbHOI rpoMaau,
TO6TO Liei cy6’ekT 060B’A3KOBO 3'ABUTLCA [5, €. 15].

I. ®. WepweHeBny, BBaxae, Lo ocoba fska Mae
npaBo CMaAKyBaHHA 3 yacy BIAKPUTTA CMAALLMHK, He
MOXe e BBaxaTucs cyb’eKTOM TUX BIAHOCUH, Y AKMX
nepebyBaB cnaapkopaBelpb. Taka ocoba Lie He Maeg Hi
npaBa BAACHOCTI, Hi NpaBa BMMOIM, aHi 3aCTaBHOIO
npaBsa i XXOAHOrO IHLWOro 3 THX, WO HaAeXaAu CNaAKo-
AaBLLO [6, ¢. 511]. B. B. BaCMAbUYEHKO 3 LIbOrO NPUBO-
Ay 3a3Havae, WO MPUAHATTA CNaALLMHM BBaXa€eTbCs
AKTOM BWMKAKOUYHOIO 3HAYEHHS, OCKIAbKM CaMe B MO-
MEHT il MPUMHATTA HacTynae cnapkoBe NpPaBOHACTYM-
HULUTBO, KE Ma€E 3BOPOTHY CUAY CTOCOBHO 4acy BiA-
KPUTTA CNaALUMHK [7, ¢. 78].

Y u. 5 ct. 1268 LUK YKpaiHu 3a3Ha4yeHo, Wo He-
3aAeXHO BiA yacy MPUWHATTA CNaALLMHM BOHA Ha-
AEXWTb CMAAKOEMUEBI 3 Yacy BIAKPUTTS CHAALLMHM.
[MATPUMYEMO  AYMKY, LLO 3a3HayeHe MOAOXKEHHS
CnpsAMOBaHe Ha YCYHEHHS HEBM3HAUYEHOCTi B Cy6’EKTI
npaBa BAACHOCTI Ha CMAAKOBE MalHO y nepioa yacy
BiA MOMEHTY BIAKPUTTA CNAALLMHKU AO iT GaKTUUHOTIO
NpuUHATTA [8, ¢. 23].

Hanpukaaa, AaKWo cnaalyHa notpebye 0XopoHu
- Ha CNaAKOEMLIB Moxe ByTh NoOKAAAEHWU 060B’SI30K
LLIOAO CMAATU MOXAMBMX BWUTPAT MO OXOPOHI CMaAKo-
BOro ManHa. TakoX MOAOXEHHa 4. 5 c¢T. 1268 LK
YKpaiH1 Ma€e BaXAnBE 3HAUYEHHSA AN OXOPOHWU 3aKOH-
HUX MpaB CNaAKOEMLIB, OCKIAbKM Y pasi MPUUHATTS
HUMW CNaALUMHW, BOHW HabyBalOTb MPaBO He AWLLE
Ha MaWHO, WO BUABMAOCA B HAABHOCTI HA MOMEHT
NPURHATTA CNaALlLMHK, @ M Ha MalHo, Lo BYyAO B Ha-
ABHOCTIi HA MOMEHT ii BiakpuTTa [9, €. 97].

BBaxaemo, WO y MOMEHT CMepPTi cnapkoAaBLS
CMaAlLMHa TiAbKM BIAKPMBAETbCA AASI CMAAKOEMLUIB,
Ler MOMEHT MPEACTaBASIE AMLLE MepLLY CTaAilo cnaa-
KOBOro MpaBOHACTYMHULTBA Ta AAAEKO HE 3aBXAMW 3
UMM MOMEHTOM MOB’A3@aHMI Nepexip CnapllMHU AO
CMaAKOEMLIB.

3aKAMKaHHSA AO CMaAKyBaHHA B CUAY CMepTi
CMaAKOAaBLSA Ta POAMHHUX 3B'A3KIB 3 HUM He € Mia-
CTaBO0 AASI TPEA’ABAEHHST BUMOTM KPEAUTOPOM CNaA-
KopaBusa [9, c. 114], ToMy WO Y AeHb CMEpPTi CNaAKo-
AaBUSA BinbyBa€ETbCA TiIAbKU BIAKPUTTA CNaALLUHMK,

Po3rAaHEMO MpUKAapa, KOAM B CMaAKOBY Macy
MOXe AicTaTucst OaHKIBCbKMW KPeAMT. 3ripHo i3 3a-
KOHOAABCTBOM 3000B’A3aHHS 3 MOralleHHsA KPeAUTY
NepPexoAsiTb A0 CMAAKOEMLIIB Y MOBHOMY 06cA3i, y pasi
NPUHHATTA HAMM CNAALLMHU Ta YCNAAKOBYETbCA, TaK
camo, AK i Byab-Ake MarHo. CnapKoeEMUSIM, SIKi Npu-
MMatoTb CMaALLMHY, YaCTO PAASTb MAATUTU 38 KPEAUTOM
3 NepLnx AHIB MicAa cMmepTi BOpPXHUKA-CNaAKOAaBLSA,

HiBKUTO, WOO He BYAO MPOCTPOUEHHS i WTPadiB. Takox
B BiAbLLOCTI BUNAAKIB 6aHKM 3000B’A3Y0Tb CMIAAKOEM-
LiB, fKi OTPMMaAK CNaALLMHY, NAGTUTU MO KPeAUTax 3a
NMOBHOK MPOrpamoro: 3 yciMa BiaCOTKamMu, witpada-
MW i NeHero. 3 UbOoro NpPUBOAY, No3uLia BepxoBHOro
cyay YKpaiHu Taka, Lo cnapkoeMeLb 3060B’A3aHUN
BMUMAAUYYBaTWU B3ATUM NMOMEPAUM KPEAMUT, a BaHK no-
BWHEH CKacyBaTu BCi BIACOTKM i HapaxoBaHi LWTpadu,
3a NPOCTPOYEHHSA ONAaTU KpeAUTy. Mo3uLia CyAy IpyH-
TYETbCSI Ha TOMY, LLO 3 MOMEHTY cMepTi BopXHUKa
AO MOMEHTY BCTYMy MOro CnapkoeEMLUSA B NpaBa cnap-
LUMHM CNaAKOEMELb He MaB 3060B’si3aHb MO LibOMY
6opry, a, oTxe, 3060B’A3aHWUI NAATUTU TIAbKKU NAATEXI,
BCTAHOBAEHI Ha AeHb CMepTi 6opXHUKa. Y BiAbLIOCTI
BUNaAKiB OaHKM HaBiTb 3HAOUM MNO3ULII0 BepxoBHOIo
CyAy 3MYLUYHOTb CMAAKOEMUIB MAQTUTU TaKOX MEHLO |
BIACOTKM MO KPEAMUTY.

Ane KpeauTop Mae npaBo BuMMaraTtu Bip chap-
KOEMLiB BUMNAGTU KPEAUTY, a@ BIACOTKIB i WITpadiB, AKi
6yAn HapaxoBaHi 3@ MPOCTPOUYEHHS KPEAUTY — Hi.

BBaxxaemo, Lo y AeHb CMepTi CNaAKoAaBLSA BiA-
6yBa€ETbCA TIAbKM BIAKPUTTS CNAALLMHMU i NPOTSATOM
BCTAHOBAEHUX CTPOKIB AAS MPUHHATTS CMaALLMHM
CMaAKOEMLI MOXYyTb MoApaBaTV 3adABW NPO MPUMHAT-
TS CnaALMHK. TlicAq CNAMBY CTPOKIB AAS MPUNHATTA
CMaALUMHW BOHW BCTYNarOTb B NpaBa CNaAKyBaHHS, i
TIAbKM MIiCASA LbOTO Y HUX BUHWKAE 3000B’sI3aHHSA MAa-
TMTU 3a 6opramMu CMapKoAaBLSA. 3 MOMEHTY CMepTi
60pPXHUKA-CNAAKOAABLSA AO MOMEHTY BCTYMy ChaA-
KOEMLUA B MNpaBa CNaAllMHU, CMAAKOEMLI GaKTUy-
HO He MatoTb 3000B’A3aHb MO LibOMY 60pry, a OTXe,
3000B’A3aHi NOracuTH TiAbKM NAaTeXI, 3adikcoBaHi Ha
AE€Hb CMEPTI CNapKoAaBLS.

AesKi BUEHI MIAKPECAIOKTb, WO Y HOpMI 4. 2
cT. 1281 LK YKpaiHM BXMUTO AIECAOBO «Mpep’siB-
ASIFOTbCSI», @ HE CAOBOCMOAYYEHHST «60prv noratuaroThb-
csi». NpaBoOBUIM 3MICT NPETEHSIT B LIbOMY KOHKPETHOMY
BUMAAKY HE PErAaMEHTOBAHMI 3aKOHOM, a 3aneXWUTb
Bia Ai cnaakoemuiB [10, c. 474]. 3 ubOro cAipye, Wo
MOXAMBI Pi3Hi BapiaHTW NOBEAIHKM CyH'EKTIB CnaaKo-
BMX NPaBOBIAHOCUH. Hanpukaaa, y pasi, KOAU Cnap-
KOEMLI MPUAHSIAM CNAALLUMHY | 3rOAHI NMAATUTK, BaHK
MOXe 3anpornoHyBaTh iM NepeodopMUTU KPEAUTHUI
AOTOBIp LIASIXOM MiANMCAHHA AOAATKOBOI YroaM Mnpo
nepeBeAeHHs 6opry Ha cnapkoemUs. Take NpaBoHac-
TYMHULTBO AOMYyCTUME 3rigHO 3i cT. 528 LIK Ykpainu,
OCKiAbKM 00OO0B’A3KM YCMaAKOBYHOTbCA B TOMY CTaHi,
AKUMU BOHM BYAM NPK XKUTTI CNAAKOAABLSA 3 ypaxyBaH-
HSAM CTPOKY AASI MPUNHSATTS CNaALLMHM.

KoAn cnapKOeEMLUI NPOTArOM PO3YMHOI0 CTPOKY
He noracvam 60pru nNepea KPEAMTOPOM, Y TaKOMy BU-
naAKy BXe MOXHa BECTU MOBY NPO BiAMOBIAGAbHICTb
CMaAKOEMLIB, ane BXe AK NPOo BiANOBIiAAAbHICTb BOPX-
HUKa. Y pasi KOAU CMaAKOEMLI NPOTArOM PO3YMHOIo
CTPOKY He noracuan 6opru nepep KPeautopom, A0
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HUX MOXYTb BYTU 3aCTOCOBAHI MipW LMBIAbHOT BiANOBI-
AAABHOCTI 338 HEBUKOHAHHS rPOLLIOBOr0 3060B’13aHHSA
[11, c. 69].

MUTaHHA 3 NoraleHHA KPeAUTy CMapAKOEMLUAMM
MOXe BMPILlyBaTUCA TakoX HACTyMHWM CMnocobom:
AKLLO Y MOMEpPAOro Byaa CTPaxoBKa XMUTTS, TO Matouu
i, CNaAKOEMLI MOXYTb OTPUMATU BUNAATY, i BIALLKOAY-
BaTU CYMY KPEAMUTY. AKLLO CTpaxoBKK He Byno, TO Mo-
BepTaTU KPeAUTHUI Bopr AOBEAETLCA CMAAKOEMUSM
nomMmepAaoro. Beaxaemo, L0 Kpallle cTpaxyBaTth CBOE
XWUTTS, AKLLO 6epyTbCA BEAUKI KPEAWUTU, AKLLO 6opx-
HWK NMOMPe, TOAI iHLWI YAEHK ciM'T ByayTb B 3MO3i onAa-
TUTK MOrO.

3riaHO 3i cT. 1298 LK YkpaiHu cBipOLTBO Npo
npaBo Ha CnaALllMHY BUAAETbCS CMAAKOEMUAM MiCAS
3aKiHYEeHHA LWeCTU MICALIB 3 Yacy BIAKPUTTA Chaa-
LWKHK. TTicAa 3aBEPLUEHHS LIbOrO CTPOKY CNaAKOEML
BCTYNnarTb y npaBa CNaALMHW i TiAbKU MIiCASE LLbO-
ro y HuX 3'ABAAETbCS 0060B'A30K MAATUTM Mo Goprax
NOMEPAOrO.

CnaakoemLi He 3060B'si3aHi norawatn 6opru no-
MEPAOro 3 NMepLInX AHIB MiCAST MOro CMepTi, a TiAbKU
3 MOMEHTY BCTyny B NpaBa ChaALlUMHKU, TOBTO Yyepes
WicTb MicsauiB.

AKLLO X CNaAKOEMLL MOMEPAOro He HaxatoTb no-
rawiatm KpeauTHUn 6opr, abo BM3HaBaTK MOro, HaHk
niCAst BCTYNYy CNAAKOEMLIB B MpaBa CnaAKyBaHHS BAA-
€TbCSA AO 3BMUYANHMX MPOLEAYP Mo poboTi 3 6OPXKHUKa-
MW, HANPUKAAA, 3BEPTAE CTATHEHHA Ha 3acTaBy, AKLLO
Taka byna.

AKWO X cnapkoeMUi He 6axatoTb NpuriMaTH
CMNaALLMHY OBTAXEHY KPEAUTHUM GOprom, BOHW Ma-
OTb NPaBO BIAMOBUTUCSH BiA TakKoro Kpeauty. Ane
3riAHO i3 3aKOHOAABCTBOM AOBEAETbCS BiAMOBAATU-
Csl He TiAbKM Bip KpeauTy, abo iHwworo 6opry, a n BiA
yCi€l cnaallmMHu B UinoMy. He ponycKaeTbeca NpUAHAT-
TS CNAALMHM 3 YMOBOIO UM i3 3aCTEPEXEHHSM (4. 2
cT. 1268 LK Ykpainu).

AKLLO cnapkoAaBeLb Y 3anoBiTi BU3HAUMB 0coby
BUKOHABLSA 3aMO0BITY, KPEAUTOP MOXE MPeA’sBUTH BU-
MOIM AO BUKOHABLIA 3aMoBITY, HE YeKatoun NPUNHATTS
CNaALUMHU CNAAKOEMUAMU. AO NMPUUHATTA CNaALUM-
HU CNAAKOEMUSMMW, KPEAMTOP CBOI NPETEH3Iii Nopae
y MMCbMOBIN GOPMi HOTapiyCy 3a MiCLEM BIAKPUTTA
CNaALUMHKW, HE3AAEXHO BiA CTPOKY HacTaHHA npasa
Ha NpeA’sIBAEHHS1 BUMOT. [1po 0AepXaHHA NpeTeHsii
HOTapiyc Ma€e NOBIAOMUTU CNAAKOEMLIB Ta BMKOHAB-
LS 3anoBiTy.

Y u. 2 c1. 1281 UK YKpaiHu 3a3HayeHo, LWo Kpe-
AVTOPOBI CNaAKOA@BUS HaAEXWUTb MPOTArOM LUECTH
MiCALIB BIiA AHSl, KOAWM BiH AiBHABCA MPO BIAKPUTTS
CNaALLMHKW, NPeA’sasBUTU CBOI BUMOIM AO CMAAKOEM-
LiB, AKi NPUNHAAM CMAALLIMHY, HE3AAEXHO BiA HACTaH-
HSA CTPOKY BUMOIU. AAA NPeA’ABAEHHSA KpeAUTOpamMu
CNaAKOA@BUS BUMOIM A0 CMAAKOEMLUIB BCTaHOBAEHO

CTPOK TPUBAAICTIO Y LLICTb MICALIB, AKMIA OOUMCAIOETb-
CA 3 AHS, KOAUM KPEAWUTOP AidHaBcst abo Mir aisHaTMCA
NpPo BIAKPUTTA CnaAlUMHU. [Topsaa 3 LWeCTUMICAYHUM
CTPOKOM AASI MPEA’ABAEHHA KPEAUTOPOM CMaAKOAaB-
LS BUMOT AO CMAAKOEMLLB, TAKOX € CTPOK B OAMH PIK.
TaKuIM CTPOK 0BYMCAOETLCA BiA AHA HACTaHHSA CTPOKY
BUMOTK. Llel CTPOK 3aCTOCOBYETLCS TOAI, KOAU KPEAU-
TOP He 3HaB i He Mir 3HaTh NPO BIAKPUTTA CMaALLMHK
[12, c. 84T7].

3 npuBoay uboro A. K. bypkaubkui 3a3Hauvae,
LLLO CTPOKMK NpPeA’sIBAEHHA BUMOT KpeAUTOpa A0 CNaj-
KOEMLLB HE 3aAexXaTb BiA Yacy BIAKPUTTA CNaALLUHMU,
a 3anexarTb Bip TOro, KOAW KPeEAUTOP Ai3HaBcs abo Mmir
Ai3HATUCA NPO cMepTb BopXHKUKa [13, ¢. 233].

3 UbOro BUNAMBAE, LLLO HE3AAEXHO BiA CTPOKY Ha-
CTaHHSA NpaBa BUMOTU, KPEAUTOP Mae oTpumat bopr
paHille, HiXX CNapAKOEML OTPUMYBATUMYTb CMAALLMHY.

CTpok aAs npea’ABAEHHS NPeTeH3ii B ToMy pasi,
KOAW KPEAMUTOP HEe 3HaB i HE Milr 3HATK NPO BIAKPUTTS
CMaALLMHN (A0 OAHOTO POKY), NEPeEKPUBAE CTPOK AAS
NPURHATTA cnaallMHM (WicTb MicsuiB). 3a3HauveHe
CBIAUMTB, WO cnaAKoeMLUI ByayTb BianoBiaaTh 3a 6op-
r'M cnapKOAaBUSA MPOTATOM LLIECTM MICSLIB MiCAA Npu-
MHATTA cnaALUMHKM, TOOTO ycnaaKkoBYBaTUMYTb pa3oM
i3 NpaBamMu CMapKOAABLSA TakKoX MOro o60B’S3KKU Y
HEeBW3HAYEHOMY PO3MIipi, ane 3a 3araAbHUM MpaBu-
AOM, iX PO3MIip Ma€ 3HAXOAUTUCH Y MEXax OTPUMaHOI
CMaALLMHW.

MATPMMYEMO AYMKY, LLLO AOLIABHUM € MOKAAAAH-
Hsi 060B’A3KY LLOAO 0HOB'SI3KOBOIO BIAKPWUTTA CMaA-
LLIMHK Ta 3060B’A3aHHSA CMAAKOEMLIB He 3AIMCHIOBa-
TW UMBIABHMX MPABOYMHIB LLOAO BiAUYXEHHA MaMHa
CMaAKOAaBLSA MPOTArOM CTPOKY MOXAMBOIO 3BEPHEH-
HA kpeauTopis [10, c. 11].

3 MeToto 3abe3neyeHHst iHTepeciB KpepnTopiB
Ta 3anobiraHHA BUMNAAKIB YXMAEHHS CMAAKOEMLUIB Bia
BUKOHAHHA LMBIAbHO-NPaBOBUX 000B’AI3KIB, 3aKOH
3060B’'I3ye  CMAAKOEMLUIB MOBIAOMWUTU  KpeauTopa-
CMaAKOA@BLSA NPO BIAKPUTTA CMAALLMHMW, SIKLO 3BW-
YyarHO, BOHM 3HaAAM NPO OOProBi 0OTAXEHHNA CNAAKO-
paBUA (4. 1 cT. 1281 LIK YkpaiHu). Takox aHaAOTiuHWI
060B’s1I30K NOKAAAEHUWI | HA BUKOHABLS 3anoBiTy (4. 1
cT. 1290 UK YkpaiHu). MNpuxoBaHHA ¢akTy cmep-
Ti CNapKOA@BUSA BiA KpeauTOpa MOXE MPUBECTU AO
BIAKAGAEHHSA CTPOKIB NPeA’IBAEHHSA BUMOI AO CNaA-
KOEMLLB, @ TakoX AO NpPeA’ABAEHHA AOAATKOBUX BU-
MOl KpEeAMTOpa LLOAO BIALLKOAYBaAHHSA MOMY BUTpaT,
MoB’sI3aHKX i3 TPMBAAMM HEBWKOHAHHAM 6OProBMx
3000B’A3aHb. A\esiki BUEHi 3a3HauatoTb, LLO MPUXO-
BaHHA dakTy CMepTi CMapKoAaBLA Bip KpeauTopa,
Moxe ByTW NIACTaBOK AASI MPOAOBXEHHS CTPOKY AAS
npeaA’ABAEHHSA KpeAUTopamMu BUMOT CMAaAKOEMLIB Ha
CTPOK HaBiTb A0 TPbOX pokiB [10, c. 473].

KpeauTop CMaAKOAaBUA SKUMM He npea’siBUB
BUMOIM AO CMAAKOEMLIB, WO MPUAHSAM CMaALLM-
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HY Y CTPOKM, BCTaHOBAeHI cT. 1281 LK YkpaiHu no-
36aBAAETbCA MpaBa BUMMOrU. CTPOKWM MpeA’siBAEHHS
KPEAMTOPOM CMAaAKOA@BLS BUMOP AO CMNAAKOEMLB,
3.B.PomoBcbKka HasnBae nepetMHanbHuMn [11,¢.671].

MiacymoBytoUM BULLEBUKAAAEHE, 3a3HAYMMO,
LLIO Yac noralleHHst 6opriB Y4iTKo He BU3HaUeHo. 3 ab-
3auy 2 4. 2 c1. 1282 LUK YKpaiHM MOXHa NpUnyCcTUTH,
LLLO 3aAOBOAEHHSI BUMOI KpeauTopa Mae 3AIMCHIOBa-
TUCA MICAA OTPUMAHHSA CMAAKOEMUSIMU CNaALLMHU B
HaTypi. BBaxxaemo, L0 CBOi BUMOTM KPEAUTOP MOXE
npeaA’ssBUTU A0 CMAAKOEMLIB MICAS MPUAHATTA Cnaa-
WMHU. Y AeHb CMepTi crnapkopaBUs BiaByBa€eTbeA
TIAbKWM BIAKPUTTA CMAALLUMHKM | NPOTArOM BCTaHOBAE-
HUX CTPOKIB AASI MPUMHATTA CMAALUMHWA CNAAKOEML
MOXYTb MOA@BaTU 3asiBM NPO MPUMAHATTA CNaALLMHW.
MMicAs CNAMBY CTPOKIB AN MPUMHATTS CNAALLMHU BOHU
BCTyNnalTb B MpaBa CNaAKyBaHHSA, | TiAbKM MiCAA
LbOro y HUX BUHMKAE 3060B’A3aHHA NAATUTK 3a 6op-
ramMyM cnapkopaBus. 3 MOMEHTY cMepTi BopXHUKa-
CMaAKOA@BLA A0 MOMEHTY BCTYyMy CMaAKOEMUS B
npaBa CNaplMHKW, CMAAKOEMUI GaKTUUHO HE MatoTb
3060B’A3aHb N0 Hopram CnapkoAaBLS.

TakuM YMHOM, YMOBOIO BiAMOBIAGABHOCTI Cnaa-
KoemMuUsA no 6opram cnapkopaBUsA € daKT NPUAHAT-
TS CNaALUMHU. 3aKAMKAHHA AO CMaAKyBaHHSI B CUAY
CMepTi CNapkoAaBLUA Ta POAMHHUX 3B'AA3KIB 3 HWUM
He € MIACTaBO AASl MPEA’SIBAEHHS BUMOTU KPEAUTO-
pOM CnaAKOAaBLA AO CraAKOeMLUiB. CnapKOeEMLU He
3060B’A3aHi noraluati 3aboproBaHiCTb CNaapkoAaBLSA
3 MepLUMX AHIB MiCAS MOrO CMepTi, @ MalTb NPaBo 3
MOMEHTY MPUMHATTA CNaAlUMHK, TOBTO Yepes LWicTb
MicauiB. Mexi BiANoOBiAAABHOCTI CMAAKOEMLSA Mo 60p-
ram CnapKoAaBLS BU3HAUYakOTbCA HA MOMEHT BIAKPUT-
TS CMAALLMHK, @ HE HA MOMEHT MPUNHATTS CMaALLMHU
ab0 3BEepHEHHNA KpeanTopa.

TaKkoX AOLLIAbHUM € MOKAAAAHHSA 0O0B’A3KY LLIOAO
060B’A3KOBOI0 BIAKPUTTS CNaALLMHU Ta 3060B’A3aHHS
CMAAKOEMLIB HE 3AIMCHIOBATU LUMBIABHUX MPABOYMHIB
LLIOAO BiAUYXEHHSI MalHa CcnapkoAaBLUSA MPOTAroM
CTPOKY MOXAUBOIO 3BEPHEHHA KpeanTopiB. KpeanTtop
CMaAKOAABLSA, KUMKW He Npep’sBMB BUMOTM AO CMaA-
KOEMU,B, WO MPUMHAAM CNaALUMHY y CTPOKM, BCTa-
HoBAeHi cT. 1281 LK YkpaiHu, no3baBAsiETbCA NpaBa
BUMOIW.
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AHOTALIA

UYepHorop H.B. BianosipanbHicTb cnapkoemuiB 3a 60pru cnagkoaaBua: npobaema notpebye 3aKOHOAABUYOTO

BUpiWIeHHA. - CTaTTS.

CratTa npucBsiueHa AOCAIAXEHHIO BIAMOBIAAABHOCTI criapkoeMLUiB nNo 6opram cnaapkopaBusa. OCHOBHa yBara 30-
cepepXeHa Ha Mexi BiANOBiAAAbHOCTI CMAAKOEMLIB Mo 6opram cnaakoAaBLs, NoralleHHs 60priB nepea KpeauTopamm
CNaAKoAaBLS, a TakoX, KOAM caMe CMaAKoeML 3060B’A3aHHI 3aA0BOAbHWUTU BUMOTM KPEAUTOPIB. BU3HAUEHHI OCHOBHI
npobAeMu Ta NePCNeKTUBM PO3BUTKY CMIAaAKOBOIo npasa YKpaiHu.

KarouoBi cAoBa: crniapkoBe MpaBo, CMapllUMHA, NMPUAHATTA ChaaAluMHK, 60pru, BiANOBIAAABHICTb CMAAKOEMLB,

KPEAMTOPU.

AHHOTALMNA

UepHorop H.B. OTBeTCTBEHHOCTb HACAEAHUKOB 3a AOATU HacAeAOAaTeAR: Npobaema TpebyeT 3aKoHOAATEND-

HOro pewieHun. — Ctarbs.
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CTaTbsl NMOCBSALLEHA WCCAEAOBAHWUIO OTBETCTBEHHOCTM HAaCAEAHWKOB MO AOATaM HacAepopaTens. OCHOBHOE BHU-
MaHWe YAEAEHO MpeAeAy OTBETCTBEHHOCTM HACAEAHMKOB M0 AOAraM HAaCAEAOAATEAS, MOralleHUI0 AOATOB Mepea Kpe-
AWTOPaMK HaCAEAOAATEAs, @ TaKXe, KOTA@ MMEHHO HAaCAEAHMKM 005i3aHbl YAOBAETBOPUTL TpeBoBaHUS KPEAUTOPOB.
OnpepeneHbl OCHOBHbIe NPOBAEMbI U NEPCMNEKTUBLI PA3BUTUS HACAEACTBEHHOIO NpaBa YKpauHbl.

KaroueBble CAOBa: HAaCAEACTBEHHOE NPaBo, HACAEACTBO, MPUHATUE HACAEACTBA, AOATH, OTBETCTBEHHOCTb HACAEA-
HWKOB, KPEAWUTOPbI.

SUMMARY

Chernogor N.V. The problems of heirs responsibility for the debts of the testator under Ukraine civil legisla-
tion. - Article.

The article deals with the heirs' liability for debts of the testator. The focus is on the limit of heirs' liability for the
testator's debts, repayment of debts to creditors of the testator, and when it is required that the heirs are obliged to
meet the demands of creditors. The main problems and prospects of development of inheritance law of Ukraine are
determined.

Keywords: inheritance law, inheritance, adoption of legacy, debts, liability of heirs, creditors.



