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NMPABA IHTEJIEKTYAJIbHOI BJIACHOCTI

YAK 347.27:(347.22:347.77:339.166.5)(477)

KisnoBa OneHa CepriiBHa
AOKTOP HOPUAMYHUX HayK, npodecop,

npodecop Kadeapr LMBIALHOIO Ta rOCMOAAPCLKOro npasa i npoLecy

MiXXHapOAHOro ryMmaHiTapHOro yHiBepcuTeTy

OCOB/INBOCTI 3ACTABM MAUHOBUX NPAB
IHTEJIEKTYANNbHOI BJIACHOCTI 3A LUBINIbHUM

3AKOHOAABCTBOM YKPAITHU

MocTtaHOoBKa nNpobAeMU. AKTyaAbHICTb NpeA-
CTaBAEHOI TeMu 0O6yMOBAEHA TUM, LLIO B AQHWIA YacB
LinBinbHOMY KOAEKCI YKpaiHu (aani LIK YKpaiHu) i B iH-
LWMX HOPMATUMBHMX NPaBOBWUX aKTax BIACYTHE 3araib-
He BM3HAYEHHSA Ta KAacudikaLis MalHOBKX MpaB iHTe-
AEKTYaAbHOI BAACHOCTI. Lle CTBOPIOE HEBU3HAYEHICTb
B Teopii Ta HanpakTuLi 3aCToCyBaHHS LIMX 00 EKTIB.
Kpim TOro, BHaCAiAOK CynepeyAnBOCTi MOAOXEHb YMH-
HOro0 3aKOHOAABCTBA B OPUMAMYHIN AiTepaTypi aomnyc-
KaETbCA MOXAMBICTb 3aCTaBU TiAbKM MaMHOBKMX NpaB,
AKi € NpaBamMu BMUMOramu, siki He BKAKOYalOTb BCe
HEBUKAKOYHI MaMHOBI NpaBa Ha pPe3yAbTaTh iHTeAeK-
TYaAbHOI AiIAbHOCTI. [paKkTika 3acTocyBaHHS HOPM
YKPaAiHCbKOr0 3aKOHOAABCTBA, LLOAO 3acTaBU MaM-
HOBMX MpaB, Ta BIACYTHICTb y BITYM3HSHIM Hayui UK-
BIAbHOIO MpaBa TEOPETUYHOro 06rpyHTYBaHHA 3acTa-
BM MalHOBMWX NpaB NMPUM3BOAWUTb AO TOrO, LLIO AOCUTb
4yacTo Ma€e Micue HEOAHO3HAUYHUI MNIAXIA HE AULLIE AO
TAYMaUY€eHHA TEOPETUUYHMX acMneKTiB 3acTaBu MaMl-
HOBMX MpaB, a K A0 3aCTOCYBaHHS MPaBOBMX HOPM,
NnoB’AA3aHKX 3 Takoto 3acTaBoto. OCKiAbKM He BCi Mal-
HOBI NpaBa MOXyTb ByTW NPEAMETOM 3acTaBU, TO He-
raTMBHUM GakTopom, WO BMAMBAE, Hacamnepea, Ha
BiAMOBIAHY MPaB0O3acTOCOBYY MPAKTUKY, € BIACYTHICTb
B YKpPaiHCbKOMY 3aKOHOA@BCTBI YITKO OKPECAeHMWX
CUCTEMATU30BAHUX KPUTEPIIB LLOAO TUX MAMHOBUX
npa., AKi MOXyTb ByTM NpeAMEeTOM 3acTaBM.

MeTta AOCAIAKEHHA MOASITAE B KOMMAEKCHOMY
aHaAi3i 3aranbHOTEOPETUYHMX MNPOOAEM MNPaBOBOroO
PEryAtoBaHHS 3aCTaBuM MaHOBMX NpaB iHTEAEKTYaAb-
HOI BAACHOCTI 3a 3aKOHOAABCTBOM YKpaiHu y cyyac-
HUI NepioA.

CTtaH AOCAIAKEHHA TeMW. 3araAbHi nUTaH-
HSl 3acTaBu fIK crocoby 3abe3neuyeHHs BUKOHAHHS
3000B’AA3aHb AOCAIAKYBAAUCA B Mpausx BiAOMWX AO-
PEBOAOLIMHMX, PAASHCBKMX, CydacHMX YKPaAiHCbKKUX Ta
3apybixHUX BYeHUx: M.M. ArapkoBa, Y.H. AsimoBa,

A.B.Bobposoi, M.l. BpariHcbkoro, €.B. BacbkoBcbko-
ro, 0.0. BuwHeBcbkoro, 0.B. Asepu, A.C. AoBrepra,
O.A. 3aropyabko, O.C. 3Bonuubkoro, 0.C. lodode,
A.A. Kacco, B.C. KoHcraHTMHOBa, B.M. Koccaka,
H.C. KysHeuoBoi, I.M. KyuepeHko, B.B. Ayus,
B.M. MacnoBa, A.A. MepBeaeBa, A.l. Meiepa,
[.B. Hosuubkoro, I.C. [lepetepcbkoro, O.A. Tliao-
npuropu, WM.0. TokpoBcbkoro, .M. TyYKOBCHKO,
0.MN. Cepreesa, C.A. CopokiHoi, I.B. Cnacubo-dare-
€Boi, €.0. CyxaHoBa, H0.K. Toactoro, A. M. LLleBueHKo,
T.C. Wkpym, I ®. LepweHeBnya Ta iHLWKX.

MawHoBe npaBo K 00’eKT € abCTpPaKTHOW Ka-
Teropieto, WO 06’€AHYE Pi3HI BUAM Takux npa., sKi
MOXYTb BMWCTYyNaTM CKAAAOBUMM EAEMEHTOM MaWHa
ocobu. 3paTHicTb MalHOBOro npasa 6yt 06’eKTOM
3YMOBAKETECA MPUTAMAHHUMKW  HMOMY O3HaKaMu:
LLiAICHICTb, CaMOCTIMHICTb, iA€aAICTUYHA MPUPOAQ,
Cyb’eEKTMBHA HAAEXHICTb, HAsiBHICTb MiHOBOI BapTOCTi
Ta BIACYTHICTb CMOXMBYOI BapTOCTi, BiaUyXyBaHICTb,
nepepaBaHiCTb, HEPO3PUBHWMIK 3B’A30K 3 piuyto. Tomy
He BCi MaiHOBI NpaBa 3paTHi 6yTh 06’eKTaMK LMBIAb-
HUX NpaB, nNpote, 6e3 CyMHiBY, Taky 3AATHICTb MatOThb:
npaBO KOPWUCTYBAHHS Piyvyto; NpaBO BUKOPUCTAHHSA
06’eKTa iHTEAEKTyaAbHOI BAACHOCTI; MpaBO BMMOIK
npo nepepaHHs MaWHOBOI LiHHOCTI; LiHHI nanepw,
yacTka B CTaTyTHOMY KaniTaAi TOBapuCTBa, LLO ABAS-
OTb COBOO CYKYMHICTb Mpas..

BnacHe, byab-Aike MalHOBe npaBo € abo npa-
BOM Ha pi4, abo npaBoOM BUMOIM LLOAO peui (pe-
yen, kowrTiB). MpakTMYHO MalHOBe NpaBo - Le abo
HasiBHe, abo ManbyTHE pevyoBe NpaBo, 3BIACU — BCi
MaWHOBI NpaBa € pevyoBMMM NpaBamu [1]. Are ue He
3aBXAM CTOCYETbCA MaMHOBUX MPaB iHTEAEKTYaAbHOI
BAACHOCTI.

Br3HaueHM 3akOHOA@BLEM AAS  MaMHOBWX
npaB iHTEAEKTyaAbHOI BAAGCHOCTI LIMBIAbHO-NPaBOBUM
pPeXunmM, TO6TO MOXAUBICTb 3AIMCHEHHS 3 LIMM 06’ €KTOM
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NEBHMUX A, CIPAMOBAHUX Ha AOCATHEHHST GaxaHoro
pe3yAbTaTy, BiABMBAETLCA Y 3MICTi camMuX NpPaBoOBiA-
HOCUH, LLIO BUHMUKALIOTb 3 iX NpMBOAYy. MaliHOBI npaBa
iHTEAEKTYaAbHOI BAACHOCTI MOXYTb OyTW 06’€eKTOM
AMLWIe 3000B’s13aAbHMX, KOPNOPaTUBHMX abo cnapko-
BMX MPaBOBIAHOCKH, 30KpemMa 6yTv NPeAMETOM AOrO-
BOpPIB LIOAO PO3MNOPSAXKEHHSA MaWHOBUMMMU NpaBamMmu
iHTEAEKTYaAbHOI BAACHOCTI, cnocobom 3abe3neveHHs
BUKOHAHHA 3000B’A3aHb, 00’€KTOM 3amnoBiAAAbHMX
pPO3MopsAXKEHb, 06'EKTOM CTArHEHb, BKAGAOM AO CTa-
TYTHOTO KanitaAy FOpMAMUYHOI 0COOM TOLLIO.

Y cyuyacHui nepiop GOpMyBaHHSA NPaBOBOI CUC-
TEMW HALLOI AEpPXaBW MaWHOBI npasBa (BMMOIrM) B
AOCTaTHIM Mipi 3aAyyeHi B UMBiAbHOMY 060pOTi, B
€KOHOMIYHOMY CeHCi ByAyuMn «TOBapoOM», y 3B’A3KY 3
UMM MOXYTb BMCTynatu cnocobom 3abe3neyeHHs
BMKOHaHHA 3000B’A3aHb. 3acTaBa MaWHOBMX MpaB
nolwvpeHa B OCHOBHOMY B HaHKIBCbKil NpakTuLii BU-
KOPUCTOBYETbCA, AK MPABUAO, B CUTYaL|iAX, KOAWU Kpe-
AMTHUM PUBUK AN BaHKY MiHIMaAbHWI, abo B AKOCTI
AOAATKOBOTO 3abe3nevueHHs, abo Koan 3abe3neyeHHs
3000B’A3aHb He € 060B’A3KOBMM BiANOBIAHOAO BUMOT
UMHHOIO 3aKOHOAABCTBa. Lle MoB’A3aHO 3 TMM, WO
3acTaBa MpaB Mae€ NiABULLEHI B NOPIBHSHHI 3 3acTa-
BaMW iHLIOro MalHa PU3UKMK, LLLO BUKAMKAHO MEBHOI
«BipTyaAbHicTio» NpaBa (BUMorn). 3actaBa MaiHOBUX
npaB (BUMOr) Cepep iHWWX BWAIB 3acTaBu 3anMMae
cneundiuHe Micue 3 ypaxyBaHHAM OiAbLL BUCOKUX pPu-
3U1KiB, CyMPOBOAXYHOUMX AAHWUI BMA 3aCTaBM, | Teope-
TUYHKX NUTaHb NPO MOPSAAOK peaAizauii Takoro BUA Y
MaviHa Npu 3aA0BOAEHHI BUMOT 3@ paxyHOK 3aCTaBMu.

CyyacHe UuMBiAbHE 3aKOHOAABCTBO YKpaiHW 3HO-
BY AOMyCKae 3acTaBy npaB (LuBinbHMI kopekc YPCP
1922 p. nepepbayaB MOXAMBICTb 3acTaBu NpaBs —
okpemMo 06ymOBAtOBaAacb 3actaBa 6OOproBux Bu-
mor). LinsinbHomy kopekci YPCP 1964 p. He po3ras-
AAB MpaBa B SKOCTi MOXAMBOIo npeamMeTa 3acTaBu.
B 3akoHi YkpaiHu «[1po 3actaBy» 3acTaBi MalHOBMX
npaB NpUcBSAYEHU po3ain 5 (cT.cT. 49-52), i, Kkpim
TOro, OKPEM i BKa3iBKM NPO 3acTaBy MpaB BKAIOUEHI B
iHLWi po3AaiAn 3aKkoHy. BLIK YKpaiHu Hopm npo 3acTtaBy
npas Hebararto.

B OCHOBHOMY peani3auia 3acTaBu MaMHOBMX
npaB MiaAnopsiAKOBaHa 3araAbHUMK NpaBUAAMKU MPO
3acTaBy. OpAHaK A@HOMY BUAY 3aCTaBM BAACTUBI M CBOI
0COBAMBOCTI 3aKOHOA@BYOrO peryatoBaHHsA [10; 11;
12; 13; 14; 15; 16; 17; 18; 19; 20; 21].

3actaBa € cnocobom 3abesneyeHHA 3000B’S-
3aHb; Y CMAYy 3acCTaBuM KpPEAWUTOpP (3acTaBoaepa-
TeAb) MAE MpaBoO B pa3i HEBMKOHAHHS OOPXHUKOM
(3acTtaBopaBLEM) 3000B’si3aHHs, 3abea3neyeHoro
3aCTaBOl0, OAEPXATW 3aA0BOAEHHA 3a paxyHOK 3a-
CTaBAEHOro MaWHa nepeBaXXHO MepeA iHWUMKU Kpe-
AMTOPaMU LbOro 60PXHKMKA, AKLLO iHLEe He BCTaHOB-
AEHO 3aKOHOM (MpaBo 3actaBu) (CT. 1 3akoHy YkpaiHu

«[1po 3actaBy» Ta c1. 572 UK Ykpainu). 3riaHo 3 4. 1
cT. 576 UK YkpaiHu npepmeToM 3acTaBu Moxe OyTu
byab-Ake MaWHO (pid, LiHHI nanepw, ManHOBI npa-
Ba), Ake Moxe ByTu BipuyXXeHe 3acTaBOAABLEM i Ha
ke Moxe 6yTW 3BepPHEHO CTArHeHHs. CT. 49 3akoHy
YkpaiHu «[1po 3actaBy» BCTAHOBAIE, LLIO 3aCTaBOAA-
BeELlb MOXe YKAACTW AOroBip 3acTaBu SIK HaAEXHUX
NOMYy Ha MOMEHT YKAGAEHHS AOFOBOpPY MpaB BMMOTU
no 3060B’A3aHHSAX, B AKUX BiH BUCTYNAE KPEAUTOPOM,
TaK i TUX, SIKi BUHUKHYTb B ManbyTHbomy. Cy6’eKTOM
3aKNAAEHOro MNpaBa 3aAMLIAETbCA 3acTaBOAABELp,
Tak caMo SiK 3acTaBa peui He No3baBAsie 3aCTaBOAAB-
LA npaBa BAACHOCTI. 3 UbOro BMMNAMBAE iHLIA NOCUA-
Ka - 3acTaBOAEPXaTEAb MA€E CNpaBy 3 Yy)XMM ManHO-
BMM MNpaBoM. AAA LAeN 3aCTaBM 3acTaBOAEPXATEAb
OTPUMYE MOXAMBICTb 3AIMCHIOBATM OOMEXEHE KOAO
NpPaBOMOYHOCTEN B MEXax 3aCTaBHOro npaBa.

Y 6iAbWIOCTI HOPM LMBIABHOTO 3aKOHOAABCTBA
MOHATTA «MaWHOBE MPaBO» BXWBAETbCS B 3HAYEHHI
3000B’A3aAbHOrO0 MaMHOBOIO NpaBa, Lo MaE NeBHyY
LiHHicTIOi € obiro3paTHMM. 3akoHoAaBeLpb nepepba-
yae, Lo NpeAMETOM 3acTaBu MOXYTb ByTh He ByAb-siKi
npaBa, a TiAbKM MalHOBI. Take NpaBo (BUMOra) NoBu-
HHO MaTW €KOHOMIYHY LjiHHiCTb, BOHO Ma€ CBiil po3-
Mip, MOXe 6yTW OLIHEHO B rpOLLOBOMY BUpPaXeHHI, iM
MOXHa pO3MnopsaAXaTUCS. 3aCTaBoO MOXYTb ByTH 06-
TSXKEHI TiAbKM MaWHOBI NpaBa, Wo € NpaBaMu BUMO-
1, TOBTO HAAEXHI KpeAUTOPY NpaBa LLOAO BOpPXHUKay
UMBIABHO-NPaBOBOMY 3060B’si3aHHiI [2].

Ma#HoBe npaBo (BMMOra), sike Moxe 6yt ne-
peAaHo B 3aCTaBy, XapaKTePU3YETLCA 3AATHICTIO TaKO-
ro MarMHOBOIO MpaBa A0 BiAUYXEHHSA (BIACTYNAEHHS),
BT.4. BOHO HE MOBUHHO BYTK HEPO3PMBHO NOB’A3aHO 3
0co60t0 Hocist (BoAoAapst NpaBa). Take MalHoBe npa-
BO 3paTHe ByTW NpeAMETOM NpaBouMHiB. B Teopii uun-
BIAbHOMO MpaBa iCHYE NMOAOXEHHS, SIKe peani3yeTbCs
Ha NpaKTuLji, BIAMOBIAHO AO AKOrO MAaMHOBI NpaBa He
BUYEpPNYOTbCA NpaBaMu BUMOIM, a BKAKOUAKOTb Npa-
Ba BUMOrn. AaHa nosuuis, Hacamnepep, CTOCYETLCA
MaWHOBMX NpaBHa 00’€KTU IHTEAEKTYaAbHOI BAACHOC-
Ti — BUKAKOYHI NpaBa.

KpimM TOro, NpakTMKoK HanpaubOBaHO BUMOTH,
AKMM MOBUHHI BIAMOBIAATM MaWHOBI MpaBa AK Npea-
MET 3acTaBM:

- HafABHICTb HEOOXIAHWX AOKYMEHTIB, MiATBEP-
AKYHOUMX MPUHAAEXHICTb 3aKAAAEHOIO NpaBa;

- MOXAMBICTb peaAisaLlji npeameTa 3acTaBy;

- AOCTaTHIiCTb KOLWTIB, AKi ByAyTb OTPUMaHI B
pe3yAbTaTi peaaidalii npeamMeTta 3acTaBu, AN MOKPUT-
T BUMOT BaHKy 3 noralleHHs OCHOBHOI cymu Bopry Ta
CNAATK BIACOTKIB;

- BIACYTHICTb BMMOI MOMNEPEAHIX 3acTaBoAep-
XaTeAiB i iHWKNX 06MeXeHb, AKi BUMNAMBAKOTb 3 AOMO-
BOpiB Ta (ab0) 3aKOHOAABCTBA, AKi MOXYTb 3MEHLLIWUTK



HACOMUCLUMBINICTUKM B B @ @ @ @ @ @ @ @ @ @ @ @ @@ @0 @@ @ @ @ 213

BapTicTb abo YHEMOXAUBWUTU peani3alito npeameta
3acrasu [3].

MpeameToM 3actaBu MOXYyTb OyTM He Byab-aKi
MaWnHOBI NpaBa, a AWLLUE Ti, WO iCHYtOTb B 3000B’s-
3aAbHO-MPABOBUX BipAHOCKMHAX. ABCOAKOTHI MaMHOBI
npaBa NpeAMEeToM 3acTaBu ByTW HE MOXYTb, OCKIiAb-
KW B HUX Hanepea He BiAOMMUI BOPXHUK, AK TOrO BU-
Marae 4. 2 cT. 49 3akoHy YkpaiHu «[1po 3acTtaBy».
HeobxiAHO Bia3HAUMTKU TOM daKT, LLO NPaBO BAACHOCTI
He Moxe ByTM NPeAMETOM 3aCTaBu, OCKIAbKKU Ha Bia-
MiHy BiA MaWHOBMX MpaB (BMMOT) ABASIE COOOKO pe-
yoBe NpaBo, aAe B TOM Xe Yac BAACHUK MalHa Moxe
nepeaaTy B 3aCTaBy HE NpaBO BAACHOCTI Ha HbOro, a
came mMarHo. CkasaHe MOSACHIOETLCA | TMM, LLO Npa-
BO BAQCHOCTi Ha MaWHO HEpPO3PMBHO MOB’SI3aHO 3
0co60t0, L0 BOAOAIE iM, | NEpPenTM BOHO MOXe TiAb-
KW Bpa3i BiAUYXXEHHSI MaliHa ByAb-AKUM AOMYCTUMMKM
LMBIAbHUM 3aKOHOA@BCTBOM CMOCOHOM (AapyBaHHS,
KyniBAS-NPOAaX, MiHa).TakKMM YMHOM, BAAGCHUK MaW-
Ha nepepae B 3acTaBy He peyoBe MpaBo, a MawHo.
06’ekToM 3000B’A3aHHA, B SKOMY BMMOra MOXe
6yTM NepepaHo B 3acTaBy, € BUMHEHHA All. MalHOBI
3000B’A3aHHS ABASILOTb COBOK BiAHOCMHM 3 MPUBO-
Ay peuver Ta iHWKX MaTepianbHUX 6Aaar. BiAHOCKMHU 3
NPUBOAY AiM, HE MOB’A3aHMX 3 Mepepaqvetd peven Ta
iHLWIXX MaTepiaAbHUX BAar, LWO MatoTb MPOLLOBUIA BU-
pas, SBAAOTb COO00 HEMAaMHOBI BiaHOCKMHM. MpaBa
3 He MalHOBUX 3000B’A3aHHb HE MOXYTb BYTU NpeA-
MeToM 3actaBu. O3HaKOK MaMHOBMX NpaB (BUMOT),
AKi MOXYTb BYTW NPEAMETOM 3aCTaBU, € HAsIBHICTb iX B
aKTUBax opraHisauii (3actaBoaaBLSA) i BiAOOPaKeHHA
B Byxraatepcbkomy o006aiky. OTxe, npaBa, 3aCHOBaHi
Ha AOroBopi, ane fKi He NipAAratoTb BiAOOPaXEHH!O
B OyxrantTepcbkomy 00AiKy, He € MaliHOM (aKTWBa-
MW) nianpuemcTBa. Taki NnpaBa He € MaWHOBUMMU Ta
He MOXyTb ByTM NpeAMeTOM 3acTaBu [4].

UMHHE UMBiAbHE 3aKOHOA@BCTBO HE MICTUTb BU-
3HAUYEHHS —LWO CAiA PO3YMITH Nip MAaMHOBUMM NpaBa-
MW, OAHAK aHaAi3 MOAOXeHb LUK YkpaiHM A03BOASE
BU3HAUWTM MAMHOBI NpaBa aK Oyab-AKi NpaBa HOpU-
AVMYUHKX | di3nMUHKMX ocib Ha neBHe MaiHo. Mpu 3acTasi
npaB NPeAMEeToM 3acTaBM € MalHOBI NpaBa, SKi MOo-
XyTb BYTW BipUyXEHi, 30KpeMa OpeHAHI NpaBa Ha He-
pyxome MaMiHo, ByaiBAi, ByArHKa, CNOPyAU, NPaBo Ha
YyacTKy B MalHi rocnoAapcbKoro ToBapucTea, 60pro.i
BMMOTM, aBTOPCbKi, BUHAXIAHULBKI Ta iHWIi ManHO-
Bi npaBa. Buxopaun 3 L€l HOPMK, BUKAIOYHI NpaBa
iHTEAEKTYaAbHOI BAQCHOCTI MOXyTb OyTM MpeAMeToM
3actaBM. OuiHKa TaKMx MarHOBMX MpaB 3AIMCHIOETb-
CA AOMOBAEHICTIO CTOPIiHi 3aA€XWUTb BiA AKOCTI TBOPY,
NnonuT y HapaHWKM TBIP Ha BIANOBIAHOMY PUHKY i T.A.
C.B. HmxHMIM y cBOEMY AMCEpTaLIMHOMY AOCAIAKEHHI,
NPUCBAYEHOMY 3acTaBi MaMHOBUX MpPaB, 3anpoOnoHy-
BaB KAAaCUdiKaLlito MalHOBKX MpaB, O MOXYTb OyTK
npeAMeToM 3acTaBu: a) npaBa rPOLUIOBOI BUMOTK;

6) NpaBa KOPWUCTYBaHHS; B) OKPEMI BUAM KOPMNOpaTMB-
HUX NpaB (30Kpema, NpaBO Ha 4YacTKy B CTaTyTHOMY
Kanitani ToBapuctBa 3 0OMEXEHO BiANOBIAAAbHIC-
THO); I) OKpPEMI peyvoBi NpaBa Ha uyxXi pedi (3okpema,
npaBo 3abyA0BU 3eMEAbHOI AIATHKK (cynepadiuin) [B].

Cepep MaMHOBMX MpaB, fKi MOXyTb BMCTynaTu
npeAMeToM 3acTaBM € Taki BUAM MaWHOBWX Mpas.,
fIK KOPNOpaTMBHI NpaBa, MalnHOBI NpaBa, WO BUHU-
KatloTb 3 AOrOBOPY OPEHAM, MaMHOBI NpaBa B cohepi
iHTEeAEKTYaAbHOI BAACHOCTI, MalHOBI MpaBa, L0 BUHU-
KaloTb i3 LiHHUX nanepiB TOLLO.

3actaBa BMKAKOYHWUX (MA@TEHTHUMX | aBToOp-
CbKMX) MpaB Bipoma 3apybikHMM npaBonopsAKaMm,
AKi HAAeXaTb AO PiI3HUX MPaBOBUX CUCTEM i Ma€E CBOI
FOPUANYUHI KOHCTPYKLIT i OCOBAMBOCTI, AefKi 3 AKMX
MOXAUBO MEPENHATU AAA MPABOBOr0 PEryAroBaHHSA
3acTaBu Takux npaB B YKpaiHi. B paHWiK yac npak-
TMYHE BUKOPUCTAHHSA BUKAOUYHMX NpaB Ha 06’eKTU
iHTEAEKTYaAbHOI BAACHOCTI B IKOCTi NpeaMeTa 3abes-
NneyeHHs BUKOHaHHA 3000B'A3aHb B 3aKOHOAABCTBI
YKpaiHu BMMarae AOAATKOBOIoO MPaBOBOr0 PEryAto-
BaHHA. PO3BUTOK MpaB03aCTOCOBYOI MPaKTUKK | AOK-
TPUHU B MWUTAHHI 3aCTaBU BUKAIOYHWX MPaB LUE HEe
3aBepLleHo.

AOCNAHUKM PO3PI3HSAOTL Y CTPYKTYPi NpaBs iHTe-
AEKTYaAbHOI BAACHOCTI: 1) BUKAIOYHE NpPaBo, 3 AKUM
NoB'A3YIOTbCA MUTAHHS KOMEPLIMHOTO BUKOPUCTAHHSA
PEe3yALTaTiB iIHTEAEKTYaAbHOI AIAABHOCTI; 2) NpaBo aB-
TOpa, A0 SIKOTO HaAeXaTb: MpaBO aBTOPCTBa (NpaBo
6yTM Ha3BaHWM TBOPLEM IHTEAEKTYAAbHOTO MPOAYKTY,
CTBOPEHOro 0cob1CTOK PO3YMOBOIO MpaLEto); MpaBo
Ha iM'a (NpaBO aBTOpa Ha NMPUCBOEHHA CBOrO IMEHI
CTBOPEHOMY HUM IHTEAEKTYaAbHOMY MPOAYKTY); npa-
BO Ha onybAikyBaHHSI (NpaBoO aBTopa OMPUAOAHUTU
abo 3bepiratv B CekpeTi CBil TBIp); NPaBO HA HEAO-
TOPKaHHICTb TBOPY (3abopoHa CTBOPEHHSA, 3MiHW aB-
TOPCbKOro BapiaHTa TBOpY [6].

MpeamMeTomM 3acTaByM MOXYTb BUCTYNaTu AWLLE
neplia rpyna npas iHTEAEKTYaAbHOI BAACHOCTI.

BuKAOUHI MpaBa iHTEAEKTyaAbHOI BAACHOCTI €
cneunoeiyHMM NPeAMETOM 3acTaBM, iX 3aCTOCyBaHHS
B 3aCTaBHWX NPaBOBIAHOCKMHAX MOB'A3aHO 3 TaKUMMU
dakTopamu, AK: 1) 3 camocTiliHicTiO cyb'ekTa - 3a-
CcTaBoAaBUSA, 2) 3 BIAOCOOAEHICTIO BUKAIOUHUX MpaB
y 3actaBopaBUf, 3) NpPaBO3AATHICTIO 3acTaBoOAaBLS
PO3MNOPSANTUCA BUKAKOYHMMM NpaBaMKn Ha CBil PO3-
cyn, 4) 3 3abe3neyeHicTio 3aCToCyBaHHS 3aX0AIB Npw-
MYCOBOrO xapakrepy 3 60Ky AepXaBU AASI MEPEXOAY
BUKAKOUYHUMX MPaB A0 NOKynusa Ha Toprax [5].

Kpim TOro, AASl peanbHOro BUKOPUCTAHHA BW-
KAKOUHMX MpaB y 3acTaBHWMX MNPaBOBIAHOCWHAX Mo-
TpiBHa HasABHICTb y LMX 06'EKTIB peanbHOi PUHKOBOIT
BaPTOCTI, O Ma€ Ha yBadi HasiBHICTb CaAMOro pPUHKY
TaKUX 00'EKTIB.
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MNepepaHe B 3acTaBy NpaBo Mae BYTU AIMCHUM
Ta He CynepeymTn 3aKoHy i Ail B yaci. CTpoK Aii Ta
OXOPOHU NMpaBa He NOBUHEH OyTW MEHLLEe CTPOKY Aii
OCHOBHOro 3000B'si3aHHA. Tak, HanpukAap CTPOK Ail
naTeHTy Ha BMHaxip cTaHOBUTL 20 POKiB, Ha KOPUCHY
Moaenb — 10, Ha NPOMUCAOBMI 3pa30K — 15 POoKiB BiA
AATU NOAAUi 3aABKM A0 YKpPNATEHTY B YCTAHOBAEHOMY
3aKOHOM MNOpPSIAKY. LLLoAO aBTOpCbKOro npasa, To SK
BIAOMO aBTOPCbKE MpaBO PEryAroe BiAHOCUHU LLOAO
CTBOPEHHS Ta BUKOPUCTAHHSA HayKOBUX, AiTepaTypHUX
i MUCTELIbKMX TBOPIB Ta OXOPOHSAETbCA 6€3 peecTpa-
Lii Ta dopManbHOI eKCnepTu3nM B AEPXaBHUX opra-
Hax. OxopoHa ManHOBKX MpaB aBTOPIB Ha YKpaiHi A€
NPOTArOM YCbOro XWTTSt aBTopa i 70 pokiB micAs oro
cmepti. Aif TepMiHy OXOPOHUW MOUYMHAETLCA 3 1 CiuHSA
POKYy, LLIO HACTaE 3a POKOM, Y AKOMY BYAU FOPUAMYHI
daKTn. be3CTPOKOBO OXOPOHAKTLCA 3aKOHOM MpaBO
aBTOPCTBA, NPaBo Ha iM’'s | NpPaBO NPOTUAIATU Nepe-
KPYYEHHIO UM iHLLIM 3MiHi TBOPY UM BYAb-AKOMY iHLLIO-
MYy 3a3iXaHHIO Ha TBIip, LLLO MOXe 3aBAaTH LLUKOAM YECTi
i penyTauii aBTopa [7].

Kpim TOro, o6 YHWUKHYTW Cyrnepeuvok 3 npu-
BOAY BapTOCTi NpeaMeTa 3acTaBu CAiA NPOBECTH
OUHKY MaWHOBMX MNpaB iHTEAEKTYaAbHOI BAACHOCTI.
Bu3HaueHHA BapToCTi NMpaB Ha KOHKPETHWUW OO0’eKT
iHTEAEKTYaAbHOI BAACHOCTI Y KOHKPETHOMY BWMAAKY
IXHbOrO BUMKOPWUCTAHHA € AOCWUTb CKAQAHOK MpoLe-
AYPOIO M Y KOXXHOMY BUMAAKY BUMAarae yHikanbHOMoO
pileHHsA 3apadi. OaAHaK NPy yCbOMY PiBHOMAHITTI Ta-
KMUX BUMNAAKIB ICHYE TPWU 3araAbHOBU3HAHMX MIAXOAM
AO BU3HAUEHHSs1 BAPTOCTi NpaB Ha 06'EKTU iHTEAEKTY-
aAbHOI BAQCHOCTI, SIKi BCTAHOBAEHI 3riAHO 3 MOCTaHo-
Boto KabiHeTy MiHicTpiB YKpaiHu Bip 3 xoBTHSA 2007
Ne 1185 «[lpo 3aTBEPAXEHHSA HauioHaAbHOro ctaH-
papty Ne 4 «OuiHka ManHOBUX NpaB iHTEAEKTYaAbHOI
BA@CHOCTi». OUiHKa MaWHOBMX MpaB iHTEAEKTYaAbHOI
3AIMCHIOETBCA 3@ TAKUMMU METOAMYHMMM MIAXOAAMMU:
AOXiAHWI, MOPIBHAABHUIN (PUHKOBWIA) | BUTPATHUM.

AK NpeAMEeT 3acTaBu B aBTOPCbKOMY MpaBi Mo-
XYTb BUCTYNaTW BUKAKOUHI NpaBa Ha TBip HE3aAeXHO
BiA GaKTy MOro ONpPUAOAHEHHS | ManbyTHI BUHATKOBI
npaga, WO BUNAMBAKOTb 3 aBTOPCbKOro AOroBOpy 3a-
MOBAEHHSI Ha CTBOPEHHS TBOPY. Y npaBi NPOMUCAO-
BOi BAACHOCTI B AKOCTi 3aCTaBM MOXYTb BWMCTynaTtu:
BUHATKOBI NpaBa, 3aCBIAYEHI MATEHTOM Ha BUHaXiA,
CBIAOUTBOM Ha TOBApHWM 3HaK; BUHSTKOBI NpaBa Ha
TOBAPHMI 3HAK LLOAO YaCTUHU TOBApPIB (MOCAYT), AAS
AKX BiH 3apeecTpoBaHUM; ManbyTHi BUHATKOBI Npa-
Ba Ha BMHaxiA, CBIAOLTBA Ha TOBaPHMI 3HAK BIAMOBIA-
HO; BUKAKOUHI NpaBa, L0 BUNAUBALOTB i3 AiLEH3IMHOro
AOTOBOPY MPO Mepepayy BUKAKOUHWX MpaB Ha BWMKO-
pUCTaHHS BMHaxoAy / TOBapHOro 3Haka. lNpu ubomy
NMaTeHT Ha BUHaxiA Ta CBIAOUTBO Ha TOBAPHWUM 3HAK
He MOXYTb ByTW MPEeAMETOM 3acTaBu, OCKIAbKM € OXO-
POHHUMU AOKYMEHTaMM, LLO 3aCBIAYYHOTb BUKAKOUHE

npaBo NpaBOBAACHUKA Ha BUHaxia / TOBApPHWUIA 3HaK
BiAMOBIAHO, @ HEe 06'EKTOM npaBa BAACHOCTI.

Takox, NpeaMeToM 3acTaBM MOXyTb OyTM He
6yAb-AKi MalHOBI NpaBa, a AuLLE Ti, AKi BUNAMBAIOTb
i3 3060B'A3aAbHO-MPABOBUX BIAHOCUH. BBaxaeTtbcs,
Lo abCOAKOTHI MaWHOBI NpaBa NPeAMeTOM 3acTaBMu
He MOXYTb BWCTyNnaTW, OCKiIAbKM B aBCOAKOTHMX Npa-
Bax 3a3AaneriAb HE BU3HAUYEHWW KPEAMTOP, LLO BU-
NAMBAE 3i 3MicTy . 2 cT. 49 3aKkoHy YkpaiHu «[1po 3a-
cTaBy». U. 1 cT. 49 3aK0oHy BCTAHOBAIOE, LLLO Y AOrOBOPI
npo 3acTaBy MaHOBUWX NpaB NoBWHHA OyTW BKa3aHa
ocoba, fika € BOPXHMKOM 3acTaBOAABLA; 3acTaBOAA-
Belb 3060B'I3aHMI MOBIAOMWTM CBOrO BOPXKHMKA, L0
BianbyAacb 3acTaBa MaWHOBMX NpaB. 3acTaBOAABELb,
KW € HOCIEM MaMHOBOro npaga, NepeaaHoro B 3a-
cTaBy (AaHe cyb'eKTMBHE NPaBO HAAEXWTb 3acTaBo-
AaBUo). Cneundika 06'ekTiB aBTOPCbKOro npasa (i
B3arani 00'EKTIB BUKAOUYHMX MpPaB iHTEAEKTYaAbHOI
BAQCHOCTI) Taka, WO UiHHICTb KOHKPETHOrO aBTop-
CbKOro MpaBa B O4yax MOTEHUIMHOIMO0 KOHTpareHTta, B
TOMY YMCAI 3aCTaBOAEPXKATEAS, 3aAEXMUTb BiA TOrO, Ha-
CKiAbKM LLMPOKE KOAO OCiO Ma€e MOXAMBICTb BUKOPUC-
TOByBaTK 06'eEKT TakOro npasa, Y1 Bnpasi cam nepsic-
HWI1 BOAOAG@P aBTOPCbKOro Mpaga, L0 3aKAaAAETbCS,
BMKOPWCTOBYBATHK BIAMOBIAHWI TBIP, @ TaKOX BiA TOro,
Ha KWW TEPMiH NepeAaETbCs BUKAKOYHE NpaBo.

BukopucTaHHA (BipAYYXEHHS) MaWHOBMX MNpaB
aBTOpa MOXe 3AIMCHIOBATUCA B TPbOX GopMax:

- Ha nipcTaBi aBTOPCbKOro AOroBopy, nepeaba-
yeHoro 4. 5 ct. 15 3akoHy «[1po aBTOPCbKe NpaBo Ta
CYMiXHI npaBa»;

- N03aA0roBipHa Gopma BUKOPUCTAHHS MalHO-
BMX NpaB aBTOpa 6€3 Moro 3roau, ane 3 060B'A3KOBOIO
BMMAATOK aBTOPCbKOT BUHArOPOAM, O nepesbaveHo
y. 2 cT. 25, u. 2, u. 4 c1. 42 3aKoHy YKpaiHu «[1po aB-
TOPCbKE NPaBo i CYMiXHI Npasa»;

- HenpaBOMipHE BUKOPUCTAHHA TBOPY, LLO AGE
aBTOpPY MpaBo Ha BiALLKOAYBAHHA 36UTKIB (MOpaAbHOT
LLIKOAM).

MpeameToM 3actaBu Moxe 6yTi NpaBso, L0 BU-
HUKAO Y MEPBICHOMO BOAOAAPSA (NaTeHTOBAACHMWKa,
npaBoOBAACHMKa TOBApHOro 3HaKa Ta iH.), a TakoX
ocobaMm, fKi OTPUMaAM MOro B CUAY 3aKOoHy abo Ha
niACTaBi AOrOBOpPY (KOPUCTyBauiB 3a AILEH3IMHUM AO-
roBOPOM, NPaBOHACTYMHWKIB Ta iH.).

B aBTOpCbKOMY MpaBi 3acTaBoAATEAEM BUKAKOY-
HUX NpaB IHTEAEKTYaAbHOI BAGCHOCTI, LLIO MakoTb MaK-
HOBUWI XxapakTep, MOXyTb BWUCTynaTu Taki cyb'ekTu:
1) HOCIT BUKAKOUHUX (MAMHOBKX) NpaB B CUAY 3aKOHY,
B TOMY YMCAI aBTOP i 1Oro cnapkoemu, pobotopaBeLb
i MOro MpaBOHACTYMHWKK; 2) HOCIi BUKAKOYHUX NpaB
3@ aBTOPCbKUM AOFOBOPOM, SKLLO aBTOPCbKUM AO-
roBOpoM MpsiMo nepepdayeHa MOXAMBICTb Nepeaadi
BMKAIOYHMX NPaB.
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KpimM iCTOTHMX YMOB AOroBOpY 3acTaBu: CyTb,
PO3MIp i CTPOK BMKOHAHHS 3000B'A3aHHSA, 3abesneve-
HOro 3acTaBolo, ONMUC NPeAMeTa 3actaBu, B AOTOBODI
HeobxiaAHO nepepadaUnTU iHLLI CYyTTEBI YMOBM:

- XapaKTepUCTUKa BUKAOYHOIO MpaBa iHTe-
AEKTyaAbHOI BAQCHOCTI i miactaBa Moro npuabaHHs,
TEPMiH Al NpaBa, a Takox 0b00B'A30K 3acTaBoOAABLA
NIATPUMYBATK iICHYBAHHS i PEXUM NPaBOBOi OXOPOHMU
BUKAKOUHUX MpaB B MeXax LbOro CTPOKy, 30Kpema
CrnAauyBaTW NATEHTHI MUTa;

- npu 3acTaBi npas, NpuvpabaHMX 3@ AOrOBO-
poM, - Bce OOTAXEHHS, MoB'A3aHi 3 BMKOHABLEM
3000B'A3aHb 3@ TaKUM AOTOBOPOM (HAMpPUKAAA,
060B'sI30K CNAATY BUHAropoAM aBTopaMm);

- NnpW 3actaBi npaB BUKOPWUCTaAHHS OO6’EKTIB
IHTEAEKTYaAbHOI BAQCHOCTI 3@ AIUEH3IMHMM AOrOBO-
poM, — KpiM BKa3iBKU AiLeH3iapa, ABHO BUPaXeHy
3roAy AiLeHsiapa fIKk BAACHMKA BWMKAKOYHOIO npasa
Ha nepeaavy B 3acTaBy NpaB 3a AiLEH3IMHUM AOTOBO-
POM, @ TaKOX OCHOBHi YMOBMW AiLIEH3iIMHOIo AOroBopy
(obcsir HapaHUX B KOPWUCTYBaHHSA NpaB, TepUTOPIN Aii,
BWAMW TOBapiB, POBIT i MOCAYT LLIOAO TOBAPHOrO 3HaKa).

Be3ymoBHO, HaMroAOBHilLle MUTAHHS B 3acTaBs-
HMX MPaBOBIAHOCMHAX TMOB'A3aHe 3 MOXAMBICTIO
3BEPHEHHSA CTAMHEHHA Ha NpPeAMeT 3acTaBu i B pasi
HEBUKOHAHHA BOPXHUKOM 30060B'A3aHHS OTPUMAaHHS
3aA0BOAEHHSA 3 BAPTOCTi 3aCTaBAEHOr0 MaiHa nepe-
Ba)HO Mepep iHWWMKU KPeAUTOpaMK 3acTaBOAABLS.
OCHOBOI AAST ePEKTUBHOI Ail 3aCTaBHOIO 3aKOHOAAB-
CTBa LOAO BUKAKOYHUX MpaB iHTEAEKTYaAbHOI BAAC-
HOCTI € HafBHICTb AIEBOrO MeEXaHi3My 3BEpPHEHHS
CTAMHEeHHS Ha Taki npaBa. 3a BIACYTHOCTI MexaHi3my
3BEPHEHHSA CTATHEHHS Ha BUKAIOYHI NpaBa abo mexa-
Hi3My NepeycTyrnku BUKAKOUHKX NPaB 3aCTaBOA@BLEM
3aCTaBOAEPXATEAID, 3acTaBa BUKAKOUHWX MpaB He
MaTUMeE NPaKTUUYHOIO 3HAUYEHHS.

Xouya came npaBO 3acTaBuM BUHUKAE 3 MOMEH-
TY YKAGAEHHS AOrOBOpY 3acTaBM, 3acCTaBOAEpXa-
TeAb BAACHe He HabyBae npaB Ha NpPeAMET 3acTaBMu.
Y pasi, koAn 3000B'I3aHHA 3abe3neyeHe 3acTaBoro
He BMKOHaHe abo BWKOHAHE HEHAAEXHUM UMHOM,
3acTaBoAepXaTenb AMlle HabyBae NpaBoO 3BEPHEHHS
CTATHEHHS Ha NPeAMET 3acTaBu. BianosiaHo Ao cT. 20
3akoHy YkpaiHu «[1po 3acTtaBy» 3acTaBOAEpPXaTEAb
HabyBae NpaBO 3BEPHEHHSA CTATHEHHA Ha MpeaMeT
3acTaBu B pasi, SKLWO B MOMEHT HaCTaHHA TEPMIHY
BMKOHAHHA 3000B'A3aHHA, 3abe3neuyeHoro 3acTa-
BOIO, BOHO He Byae BUKOHAHO, SKLLO iHLIE He nepea-
6aueHO 3aKOHOM UM AOFOBOPOM. BiamoBiAHO AO CT.
590 UK YKpaiHu 3BEPHEHHS CTATHEHHA Ha NPEeAMET
3aCTaBu 3AIMCHIOETLCA 3a PiLLIEHHSIM CYAY, AKLLO iHLLE
He BCTaHOBAEHO AOrOBOPOM abo 3akoHOM. Hopmamu
UMHHOIO 3aKOHOAAQBCTBA 3aCTABOAEPXATEAID HaAa-
€TbCA NPaBO Ha CBil po3cyp BMOpaTK crnocib 3Bep-
HEHHS CTArHEHHS Ha npeAMeT 3abesnedvyBaAbHOro

06TsKeHHA (noctaHoBa CyaOBOi Manatv y UMBIAbHMX
cnpaBax BepxoBHoro Cyay YkpaiHu Bip 6 6epesHs
2013 no cnpasi Ne 6-10uc13).

lNo3acypnoBe BpeEryAtoBaHHA MUTaHHA 3i 3Bep-
HEHHSIM CTATHEHHS Ha NpeAMET 3acTaBW MOXAMBO
Ha niactaBi AOrOBOpPY, YKAGAEHOI0 MK KPeAUTOPOM
i BOPXHMKOM, KM MOXe nepepbavyatH iHLWi cnoco-
61 3aA0BOAEHHS BUMOT KPEAWUTOPA 3a PaxyHOK MpeA-
MeTa 3acTaBM, BiaAMiHHI Bia nepepbayeHnx 3aKOHOM.
Takuii AOTOBIP MOXe 6yTU YKAAAEHUM K Yy BUIASIAI
OKPEMOro AOKYMEHTA, TaK i y BUIASAI 3aCTepeXeHHs
B AOroBopi 3actaBu. [1pMUOMY YKAQCTU MOr0 CTOPOHM
MOXYTb Ha OyAb-SIKil CTaAil AO BUHECEHHSI CYAOM pi-
LUEHHSA NPO 3BEPHEHHA CTATHEHHS Ha NPEeAMET 3acTa-
BW. FK MpaBKAO, TAKUIN AOTOBIp Nepepbavae nepepa-
Uy KpeauTopy npaBa BAACHOCTI Ha MPEAMET 3acTaBu
3@ PaxyHOK BMKOHA@HHSA OCHOBHOIO 3000B’si3aHHA,
abo npaBo KpeauTopa NpoAaTv NPeAMET 3acTaBu BiA
CBOTO iMeHi TpeTii 0cobi.

Y pa3i 3apA0BOAEHHSA CYyAOM MO30BY MpPO 3Bep-
HEHHSI CTAMHEHHS Ha MPEeAMET 3acTaBW B PillEHHI
CyAy HaroAoLlyeTbcsa cnocib peanisauii npeameTta 3a-
CTaBW, LUASIXOM MPOBEAEHHS NyOAIYHMX TOpriB. 3riAHO
3i c1. 25 3akoHy YkpaiHu Bip 2 x0BTHA 1992 p.
Ne 2654-XIl «[Mpo 3abe3neyeHHs BUMOI KPeAUTOpiB
Ta peecTpaLito 06TaXEHb» y pa3i 3aA0BOAEHHS CYAOM
NMo30BY NP0 3BEPHEHHS CTATHEHHS Ha NpeAMeT 3abes-
neuyyBaAbHOro OBTSXEHHS B PilLEHHI Cyay 3a3Haua-
€TbCA Cnocib peanisauii npeameTa 3abe3nevyBanbHO-
ro 06TAXKEHHA LUASIXOM NMPOBEAEHHA MyOAIYHMX TOPriB
abo i3 3acToCyBaHHSAM OAHIET 3 Npoueayp, nepeabaue-
HUX CT. 26 UbOro 3aKOHY, MOAOXKEHHSMMU AKOI Nepea-
6aueHo Takui cnocib 3BEPHEHHSA CTATHEHHSA Ha NpPeA-
MeT 3acTaBM, SIK Mpopax o6TsxyBaueM npeamMeTa
3abe3neyyBanbHOMO OOTSXEHHA LUAAXOM YKAAAEHHS
AOrOBOPY KyNiBAI-MPOAaXy 3 iHLWOK 0coHO - MOKyM-
uem. 3a 3aranbHMM MPaBUMAOM NepepbayaeTbes, Lo
peani3aLif 3aCTaBAEHOro MaiHa NPoBaAUTLCA CneLi-
ani30BaHUMMK OpraHizauisMu 3 ayKUioHIB (MyOAIYHMX
TOpPriB), AKWO iHWe He nepepbayeHo AOroBOPOM, a
AEPXaBHUX MIANPUEMCTB Ta BIAKPUTUX aKLiOHEPHMX
TOBApPWCTB, CTBOPEHMX Y NPOLECI KopnopaTtuaaldii, BCi
akuii Akux nepebyBatoTb Y AepXaBHi BAACHOCTI, -
BUKAIOYHO 3 ayKLIOHIB (NybAiuHMX TOpriB). AAe, peani-
3alis MarlHOBWX NPaB B TAKOMY MOPSAAKY MPEACTaBAS-
€TbCA AOCWTb BaXKot. TOMy, HaluacTile peaaisalis
npaB KpearMTopa Ha 3acTaBy MalHOBMX NpPaB iHTEAEK-
TyaAbHOI BAQCHOCTI MPOBOAUTLCSA Y MO3aCyAOBOMY MO-
pAAKY. OAHUM 3 HAMBaXAMBILLMX YMOB AOMOBAEHOCTI
npo NO3acyAOBWI MOPAAOK 3BEPHEHHA CTATHEHHS Ha
3acTaBAeHe MalHO € BU3HAUYeHHs cnocobiB peanisa-
Uil 3aKNnaAEHOro MariHa.

TYyT BMHUKAE MWUTAHHA NPO PO3MEXYBaHHA MO-
HATb Mepepayi aBTOPCbKOro npasa i AO3BOAY BWU-
KOPUCTOBYBaTW OB'EKT aBTOPCHKOrO NpaBa, Lo Mae
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NPUHLMNOBE 3HAYEHHS AAS AOTOBOpPIB 3acTaBW aB-
TOPCBLKOro Npaga i € OAHUM 3 HapPiKHUX MOMEHTIB 3a-
CTOCYBaHHA 3acTaBW MalHOBMX NpaB iHTEAEKTYaAbHOI
BAACHOCTI. HalbinblL SICKPaBO Lie NPOSIBASIETLCS MPU
peanisauii npaB 3acTaBoAEPXaTEAS Yy pa3i 3BEPHEHHS
CTATHEHHS Ha NMPeAMET 3acTaBu. TomMy, 3 METOKO CMpo-
LLIEHHST MO3aCyAOBOro NMOPSAKY BUPILLEHHSA Cropy B
AOFOBOPi MOXHa BM3HAUUTU CNOCIO 3BEPHEHHS CTAr-
HEHHS1 Ha NpPeAMET 3actaBu. Takum cnocobom 3Bep-
HEHHSI CTAHEHHA MOXHa BW3HAUMUTU AILEH3IMHUNA
AOroBip. Mepexip NpaB BUKOPUCTAHHS 00’EKTIB iHTe-
AEKTYaAbHOI BAACHOCTI 3AIMCHIOETBCA 3 YKAAAEHHAM
AOrOBOPY NPO 3aMiHy CTOPOHU B AiLLEH3iMHOMY AOrO-
BOpi abo HOBOro AiLleH3iMHOro porosopy. Mpu Lpomy
NiACTaBOO AASI PEEcTpaLlii NnpaB Ha MalHOBI nNpaBa
iHTEAEKTYaAbHOI BAACHOCTI BCTAHOBMUTU AiLEH3IMHUI
poroBip. o6 He BUHWKAO TPYAHOLLIB 3 YKAAAEHHSA
AILEH3IMHOr0 AOrOBOpPY MOXHa B AOrOBOpi 3acTaBu
MaWHOBMWX NpaB iHTEAEKTYyaAbHOI BAACHOCTI BM3Ha-
YUTU MOMEHT HabpaHHSA YMHHOCTI AiLLEH3IMHOrO AOTO-
BOpy (NpVB'A3aBLUM TAKMM MOMEHT A0 HEBMKOHAHHSA
OCHOBHOr0 3060B'A3aHHSA).

MoXHa BUWAIAMUTM ABa crnocobu nepepadi BU-
KAKOUHUX MPaB: LWASIXOM YCTYNKK i 3@ AONMOMOrOK0 Ha-
AQHHSI AO3BOAY BUKOPUCTOBYBATW 00'EKT aBTOPCbKOMO
npaBa Ha MniacTaBi AOrOBOPY NPO nepepayvy BUHATKO-
BMX NpaB abo AOroBOpPY MPO nepepayy HEBUKAKUHUX
npas.

3ripaHo cT. 15 3akoHy Ykpainu «[1po aBTOpPCbKe
npaBo i CyMiXXHI NpaBa» MalWHOBI NpaBa aBTopa (4u
iHLWOi 0cobK, AKa MaEe aBTOPCbKE NPaB0) MOXYTb ByTH
nepeaaHi (Biauy>eHHs) iHLWin 0cobi 3riAHO 3 MOAOXKEH-
HAMM cT. 31 3aKoHy, nicaa 4yoro ocoba cTae cyb'eKTom
aBTOPCbKOro npasa. 3riaHo 4. 1 c1. 31 3akoHy aBTop
(41 iHWa ocoba, Aka Mae aBTOPCbKE MPaBO) MOXe
nepeaaTM CBOi MalHOBI npaBa 6yab-Akii ocobi no-

BHicTio abo uacTkoBo. Mepepava 0HOPMASETLCA aB-
TopcbknM aoroBopoM. Cratta 1107 UK YkpaiHu Ta-
KOX BCTAHOBAIOE, LU0 PO3MOPSAAKEHHS MaNHOBUMMU
npaBaMM iHTEAEKTyaAbHOI BAQCHOCTI 3AIMCHIOETLCS, B
TOMY UYKUCAI | Ha MiACTaBi AOrOBOPY NPO nepepady Bu-
KAKOUHWX MAWHOBWX NMpaB iHTEAEKTYaAbHOI BAACHOCTI,
iHLLIOrO AOrOBOPY MPO PO3MOPAAKEHHS MaNHOBUMMU
npaBaMu iHTEAEKTYaAbHOI BAACHOCTI YM AiLEH3ii Ha
BMKOPUCTaHHA 06'eKTa NpaBa iHTEAEKTyaAbHOI BAAC-
HOCTI, AiLLEH3IMHOro AOTrOBOPY.

LLle opHMM cnocobom 3BEPHEHHSI CTATHEHHS
Ha MpeAMEeT 3acTaBu MPO KM 3rapyBanoCs BULLE €
BM3HAHHA 3a 3acTaBOAEpXaTeAeM npaBa BAACHOC-
Ti Ha npeaMeT 3actaBu. [1paBOBOKO MIACTABOKO AAS
peecTpauii NnpaBa BAACHOCTI 3aCTaBOAEPXAaTEAS Ha
MaKlHoO, IKe € NPEAMETOM 3acTaBu, € AOTOBIp NPo 3a-
AOBOAEHHSI BUMOT 3acTaBoaepxaTtens abo BiAnoBiaHe
3aCTepexeHHs1 B AOroBopi 3actasu [8].

BUCHOBKU. TakMM UMHOM, MIACYMOBYIOUN BMU-
KhapeHe Tpeba BiAMITATM, WO ManHOBI npaBa iHTe-
AEKTYaAbHOI BAACHOCTI fIK MPeAMET 3acTaBu, € AO-
CUTb NEePCNEKTUBHUMU ANl 3aCTOCYyBaHHS. BoHU He
notpebytoTb creuiaArbHUX YMOB 30epexeHHs, iM He
3arpoXye 3HULLEHHSA ab0 MOLIKOAXEHHS, BOHU He
notpebytoTb YTpUMaHHSA. Are crneundika BUKAKOUYHMX
npaB iHTEAEKTYaAbHOI BAACHOCTI MPU3BOAUTE TaKOX
AO TOTO, WO He BCi HOPMU, WO PEryAlooTb 3aCTaBHi
BIAHOCHMHM, MOXYTb 6yTV 3aCTOCOBaHi A0 AAHOTO BUAY
3acTaBu. Hanpukaaa, 3aCTOCYBaHHS Takoro TPaauLIin-
HOr0 eAEMEHTY MEeXaHi3My 3acTaBu, K NPaBo CAIAY-
BaHHA MOBWHHO Pi3HWUTUCS 3aAEXHO BiA TOro, B AKIN
dOpMi 3AIMCHIOETBCA Nepepaya aBTOPCLKOro npasa.
BiAHOCHO HapaHHA AO3BOAY BUKOPUCTOBYBATU 00’EKT
aBTOPCLKOrO npaBa NPONOHYETLCA BBECTU MPE3yMrl-
LLit0, BIAMOBIAHO AO SIKOI MEXaHi3M npaBa CAipAyBaHHSA
He 3aCTOCOBYETLCA.
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KisnoBa OneHa CepriiBHa.

0COBAUBOCTI 3ACTABU MAMHOBUX NPAB IHTEAEKTYAAbHOI BAACHOCTI 3A LIUBIAbHUM

3AKOHOAABCTBOM YKPAIHU

Y cTatTi AOCAIAXKYIOTbCS OCHOBHI MOAOXEHHST 3aKOHOAABUYOIr0 PENYAKOBAHHSA IHCTUTYTY 3acCTaBW LIMBIAbBHUM 3aKOHO-
AABCTBOM YKpaiHW. 3AIMCHIOETbCA @HaAi3 NOHATTS 3acTaBW MalHOBMX MpaB, KaTeropis ManHOBWX MPaB fK 3araAbHO
LMBIAICTUUHOI KaTeropii, MaMHOBI NpaBa iHTEAEKTYaAbHOI BAACHOCTI IK NPEAMET 3acTaBM, OKPEMi BUAU MANHOBUX NpaB.

KarouoBi caoBa: 3acTaBa, MalMHOBI NpaBa, MalHOBI NpaBa iIHTEAEKTyaAbHOI BAACHOCTI.

Kusnoea EneHa CepreeBHa.

OCOBEHHOCTU 3ANOTA UMYLLIECTBEHHbIX MPAB UHTEAAEKTYAAbHO COECTBEHHOCTH NO

FPAXKXAAHCKOMY 3AKOHOAATEAbLCTBY YKPAUHDI

B cratbe MCCAEAYHOTCA OCHOBHbIE MOAOXEHUA 3aKOHOAAQTEAbHOIo PEeryaAMpoBaHUA WMHCTUTYTa 3aA0ra rpaxaaH-
CKMM 3aKOHOAQTEABCTBOM pral/IHbI. OCyLLI,eCTB/\ﬂeTCH aHaAU3 NOHATHUA 3aAora MMYLIECTBEHHbIX MpaB, Kateropuu
MMYLLECTBEHHbIX MpaB KaK 06u1e - LI,VIBVI/\VICTVILIeCKOVI KaTteropumn, MMyLLeCTBEHHbIE MpaBa VIHTe/\AeKTya/\bHOVI cob-
CTBEHHOCTU KaK NpeAMeET 3aA0ra, OTAeAbHbIE BUABI UMYLLLECTBEHHbIX MpaB.

KaroueBble cnoBa: 3aA0rl, UMYLLLECTBEHHbIE NpaBa, MMYLLECTBEHHbIE MNMpaBa VIHTeA/\eKTya/\bHOVI COOBCTBEHHOCTU.

Kizlova Olena Sergiivha

FEATURES OF THE PLEDGE OF INTELLECTUAL PROPERTY RIGHTS

BY THE CIVIL LEGISLATION OF UKRAINE

The purpose ofthe studyisa comprehensive analysisof generalproblems of legal regulationof mortgageintellectual
property rightsunder the laws ofUkraineinthe modern period. Intellectualproperty rightsmay be subjectonlyobligation,
corporate orinheritancerelationships, including contractsbe subjectto disposal ofintellectual property rights, a way to
meet these obligations, the object of testamentary dispositions, the object of penalties,contributiontoshare capitalof
legalpersons.

Keywords: mortgage, property rights, intellectual property rights.



