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NMOYATOK HAYKOBOI'O WWAXY

YAK 347.764:368.23

Pi3yH Hina OnekcaHapiBHa

CTyAeHTKa 5 Kypcy PakyAbTeTY UMBIABHOI Ta FOCMOAAPCHKOI KOCTULT
HauioHanbHOro yHiBepcuTeTy «OAeCbKa FOPUAMUYHA akaAeMis»

IHCTUTYT MOPATOPIIO

3A UUBIIbHUM 3AKOHO4ABCTBOM YKPAIHU

MocTaHoBKa npobaemu. Ana 3abesneveHHs
CTabiAbHOCTI CoLiaAbHUX Ta EKOHOMIYHMX B3AEMOBIA-
HOCUH rpOMaAsiH AepXaBa NoBUHHA BXUBATU NEBHUX
3aX0AiB AA OXOPOHM BCiX y4aCHMKIB Bip 3AOBXMBaHb
HepoBpPOCOBICHMUX OCIO, 3axuLLIATH iHTepPecu CAabKoi
CTOPOHU OKPEMMX BIAHOCUH, @ B HEOOXiAHMX BUMNAA-
Kax Mae npaBo i HaBiTb 3060B’A3aHa NPUMYyLLYBaTK
YUYaCHUKIB PO3rAAHYTUX BIAHOCUH AOTPUMYBATUCH My-
BAIUHMX, @ He TIAbKM NPUBATHUX iHTepeciB. ToMy 3aKo-
HOA@BELb AOCWTb YacTO B NMPaBOBOMY PEryAHOBaHHI,
30KpemMa i B LMBIAbLHOMY, 3BEPTAETLCA AO iMNepaTuB-
Horo metoay. OAHMM i3 MPOSABIB BMAMBY iMNEpPaTUBHO-
ro MeToAy € iIHCTUTYT MOpaTopito.

BiTunsHAHI Ta 3apybiXHi BUYeHi AOCAIAXYBaAM
AULLE OKPEMI BUAM Ta acleKT MopaTopito, NPoTe He
AOCAIAXKYBAAM BKa3aHe ABULLE KOMMIAEKCHO.

MerToto cTaTTi € AOCAIAKEHHS IHCTUTYTY MOpaTo-
Pit0 3 HACTYMHUM BMAINEHHAM M @aHaAi30M OCHOBHMX
MOro 03HakK, aHaAi3 HasiBHUX HOPM LIMBIAbHOTO 3aKO-
HOA@BCTBA, LLO PEryAlOlOTb MOPSIAOK 3aCTOCYBaHHS
MOpPaTopito, i PO3rAAIA CNiPHUX MUTaHb BYEHHS MPO MO-
paTtopiii. MeTa pobotn nepepdbavac BUKOHAHHA TaKMX
3aBAa@Hb: 1) CUCTEMHUI @aHAAI3 IHCTUTYTY MOPATOPItO;
2) BU3HAYEHHSI MOHATTA MOpaTopito; 3) PO3KPUTTSH
NPaBOBOi OCHOBU Ta XapaKTEPHUX O3HAK MOPATOPItO.

06’eKTOM AOCAIAXEHHS € CYKYMHICTb iHCTUTYTIB
Ta UMBIAbHUX NMPAaBOBIAHOCKH, AKi ONOCEPEAKOBYIOTb
UMBIABHWI 060pOT. MNPeAMETOM AOCAIAXKEHHS € CYKyn-
HiCTb NOAOXEHb LIMBIABHOrO KOAEKCY YKpaiHu, iHLLIMX
HOPMaTMBHO-NPaBOBUX aKTiB, AKi PErYAIOIOTb MNPaBo-
BIAHOCWH, WO NOB’A3aHi 3 MOpaTopiEM, a TaKOX CYAO-
Ba MpaKTuKa.

MeToAOAOTIYHY OCHOBY AOCAIAXKEHHSI CKAAAQKOTb
3aranbHOGIAOCOPCHKUIM METOA MaTePIaAiCTUUHOI Aia-
AEKTUKM, @ TaKOXX METOAM HAYKOBOrO Mi3HaHHA - 3a-
raAbHOHAYKOBI  (CUCTEMHO-CTPYKTYPHUM, aHaAITUKO-
CUHTETUYHUK,  GOPMAAbHO-AOTIYHUIA,  iICTOPUYUHWI,
NPOrHO3yBaHHA), CreujiaAbHi FOPUAUYHI (METOAU TAY-
MayeHHsA HOpM NpaBa, NOPIiBHAAbHO-NPaBOBUNA).

Buknap ocHOBHOro marepiany. AocuTb 4acto
3aKOHOAABELb BHOCUTb MEBHY TEPMIHOAOTIUHY MAY-
TaHWHY Ta BBOAMTb 3aHaaTo 6arato obMmexeHb Uu-
BiAbHOro 060pPOTY, O YCKAAAHIOE MPaB03aCTOCOBYY
NPakTUKy. Tak, 3aCTOCyBaHHSI MOHATTA «MOpaTopiin»
HabyAO OCTaHHIM YacoM HeabWAKOro MOLUMPEHHS Y
3aKOHOAABCTBI YKpaiHW. 30kpema, MOHATTS «Mopa-
TOpiM» 3aCTOCOBYHOTb B NpoLEAypi 6aHKpyTcTBa, a
came MOopaTopin Ha 3aA0BOAEHHSA BUMOT KPEAWTOPIB.
3akoHOM YKpaiHu «[1po BBEAEHHS MOPATOPIt0 Ha Npwu-
MYCOBY peaaAi3alito MariHa» BCTAHOBAEHO MOpPaTopii
Ha 3acToCyBaHHSA NPUMYCOBOI peaAidalii ManHa Aep-
XaBHUX NIANPUEMCTB Ta rOCNOAAPCbKUX TOBAPUCTB, Y
CTaTyTHMX POHAAX AKMX YacCTKa AepXXaBW CTaHOBUTb
He MeHLle 25 BiacoTKiB. Takox B YKpaiHi 3 1992p.
y 3MiHIOBaHWX Gpopmax Aie 3ab0poHa Ha BiAUYXEHHS
3EeMeAb CiAbCbKOrOCMOAAPCLKOrO NPU3HaUYeHHs. Y Ha-
YKOBIM Ta NybOAILMCTUYHIN AiTepaTypi Ue ABULLE Ha-
31BaETLCA MOPATOPIEM Ha 3EeMAI CiIAbCbKOrocnoaap-
CbKOro NPU3HAYEeHHA.

BapTto 3BepHyTH yBary, WO B 3aKOHOAABCTBI He-
Ma€ 3araAbHOro BU3HAUYEHHA MOHATTA MOpPaTopito Ta
niACTaB Moro 3actocyBaHHs. MNopsaa 3 UMM 3a3HadveHe
cycninbHe fiBMLLLE HAabyAO 3HAYYLLOMO COLLiaAbHOMO Mo-
LUMPEHHSA Ta NoTpebye BiANOBIAHOIO 3’ACyBaHHA MOro
CYTHOCTI Ta 3MiCTy.

06’eKTU UMBIAbHUX NpaB (MaWHO, rPOLLi, LiHHI
nanepu, ManHoBI NpaBa, pe3yAbTatv pobit, iHdopma-
Lis TOLLO) 3a3BMYal MOXYTb BIAbHO MEPEXOAUTU BiA
OAHOTO cyb’eKTa LUMX NpaB AO iHLWOro Ha NIACTaBI yKAa-
AEHUX MiX HUMU Yrop (KyniBAi-npoAaxy, MiHM TOLLO),
B MOPSIAKY CMaAKyBaHHSA, uUecii abo iHWWUM YMHOM.
CtyniHb 06opoTo3paTHOCTI 06’EKTIB LMBIABHUX NpaB
(PO3LIMPEHHS, 0bMEXeHHA abo BUAYYEHHS 3 LIMBIAb-
HOro 060pOTY) 3yMOBAEHA iX COLiaAbHO-EKOHOMIYHUM
NPU3HAYEHHAM, 3aBAAHHAMW AEPXaBHOI i CYCMiAbHOT
6e3nekn. O6’eKTH, UMBIABHUIM 0BOPOT SIKMX HE AOMYC-
KaETbCA, BCTAHOBAKETLCH BIAMOBIAHUM 3aKOHOM.
Bran 06’€KTiB UMBIABHWUX NpaB, WO MOXYTb HAAEXaTU
AMLLIE NEBHUM yYaCcHUKaM 0b6opoTy abo nepebyBaHHS
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AKMUX Yy LMBIABHOMY 000POTI AOMYCKAETbCH 3a CcneLj-
aAbHUM AO3BOAOM, TEX BU3HAYaKTbCA 3aKOHOM (CT.
178 UKY) [1].

TakMnMm uUMHOM, € MNEeBHi MeXi 3AIMCHEHHSA
Cy6’EKTUBHUX UMBIABHUX MPaB B paMKax LMBIAbHOMO
060poTy, TOBTO OKPECAEHI 3aKOHOM MEXi AIIAbHOCTI
YNOBHOBaXeHUX 0ocib 3 peaaizaLii MOXAMBOCTEN, IO
CTAHOBASITb 3MICT A@HMX MpaB. 13 CKas3aHOro BUNAM-
Bag, LLLO rOAOBHMM NpaBOBUM 3aCO0HOM BCTAHOBAEH-
HS MEeX 3AIMCHEHHS Cyb’EKTUBHMX LIMBIAbBHUX NpaB €
3akoHoAaBYi 3aOOPOHM Ha CyCMiAbHO LUKIAAMBI cno-
cobu, dopmMu, 3acobM i LA BAIMCHEHHST LMX NpaB.
3aBAAKM UMM 3abOpPOHaM CTa€e ACHWM CoLjaAbHe Mpu-
3HAYEHHS TOro UM iHWOro cy6’'€KTMBHOrO LUMBIABHOMO
npaB. OTxe, KOAUM Cyb’EKTMBHI NMpaBa 3AiIMCHIOKTLCS
BiAMOBIAHO AO CBOrO MPM3HAYEHHS, MOXHa roBOpu-
TU MPO 3aKOHHICTb 3AIMCHEHHA MpaB. TaKoX, 3aKOH-
HicTb nepeabavae AOTPUMAHHS YNOBHOBaXEHWM
Cy6’'€EKTOM 3aKOHOAABYO BCTAHOBAEHOIO MOPSIAKY
3AIMCHEHHS CYO’EKTUBHUX LUMBIABHMX MpPaB, BUKOHAH-
HS1 060B’SA3KIB Ta BUKOPUCTAHHA NPKU LibOMY AOMYCTH-
MKX crnocobiB i 3acobiB.

MpaBoBi npunNUcK, WO MICTATb OBOMEXEHHS
MOXAMBOCTEN LLIOAO 3AIMCHEHHA NpaB, BEAbMU Pi3-
HOMaHITHI. AO HMX BIAHOCUTbCS i AOCUTb MOLUMPEHUN
B 3aKOHOAABCTBI YKpaiHW iHCTUTYT MopaTopito. Tak,
3akoHoM Bip 22.02.2007 p. Ne 700-V 6yno BCTaHOB-
AeHo A0 1 ciuHa 2008 poky MopaTopii Ha BiAYyXEH-
HS1 HEPYXOMOTO MalHa CaHaTOPHO-KYPOPTHOrO, TYpUC-
TUYHOIO Ta Qi3KYABTYPHO-CMOPTUBHOIO MPU3HAUYEHHS
(caHaTopiiB, roTeAiB, TYPUCTUUHKUX Ta CNOPTUBHKX 6a3,
MaMHOBUX KOMIMAEKCIB BiAMOBIAHMX MIAMPUEMCTB, iX
CTPYKTYPHUX MIAPO3AIAIB, OKpPEMUX ByaiBEAb, CMOPYA,
NPUMILLEHb TOLLIO) Ta OCHOBHMX 3aC00iB BUPOOHULITBA,
AKi nepebyBatoTb y BOAOAIHHI Deaepalii npodecinHnx
CMIAOK YKpaiHW, rOCMOAAPCbKUX TOBAPUCTB Ta iHLINX
cy6’eKTIB  rocropaptoBaHHSs, Y4YaCHWKOM (aKLjioHe-
POM) UM 3aCHOBHUKOM fikux € Pepepalis npodecin-
HKUX CMIAOK YKpaiHW, a TakOX aKLiv (4acTok, nais) roc-
NOAAPCbKMX TOBAPUCTB, SIKi 3AIMCHIOOTb BIAMOBIAHY
AISIAbHICTB, WO nepebyBatoTb Y BOAOAIHHI Depepalii
npodecinHnxX cninok YkpaiHu [3]. MeToo AaHOTO 3aKo-
Hy BYAO YCYHEHHS MOPYLLEHb NPW BiAYYXEHHI Ta HEAO-
NYLWEHHS BiAYY>XXEHHSI MalHa caHaTOPHO-KYPOPTHOTO,
TYPUCTUUYHOTO Ta GI3KYALTYPHO-CMOPTUBHOMO MPU3Ha-
YEHHS, LLO YTBOPUAOCA MpoTArom Garatbox pokiB 3a
paxyHOK KOLUTIB Aep>KaBu, NIAMPUEMCTB Ta TRYAALLMX i
AKke nepebyBano y BOAOAIHHI Pepepalii npodecinHnx
CMiAOK YKpaiHu.

3BWYAMHO X, IHCTUTYT MOPATOpIt0 HE € HOBUM.
Moro icTopist 6epe CBiit NOYATOK LLe 3 PUMCbKOTO Npa-
Ba. Tak, Mopatopii (3 AaT. moratorium - ynoBiAbHEH-
HA, BIACTPOYEHHSA) MA€E Micue B TUX BUNAAKaX, KOAU
60PXHMKY, BIACTYNatouUM Bip 3araAbHUX LMBIAbHUX 3a-
KOHIB, HAAAETbCA BIACTPOUYEHHSA. Takoro poAy MUAICTb
(3BiACHM iHWA Ha3Ba MOpPATOPID — IHAYALT) MOXE BM-

XOAUTW BiA BEPXOBHOI BAaAM abo Bip CyAy, UMM i BiA-
Pi3HAETLCS Bip 3BMUYAMHOI AOTOBIPHOI BIACTPOUKM, LLIO
BianBYBa€ETbCA 3@ B3AEMHOK 3rOAOQK MiXK y4aCcHUKaMM
3060B’s13aHHS.

3BUYaK AaBaTM HENAATOCMPOMOXHIN CTOPOHI
MOPaTopil i TUM pATYBaTU 1i Bip CyBOPUX 3aXOAIB, LLIO
3aCTOCOBYBAAWCS MPOTW HECNpPaBHUX BOPXHUKIB (BiA-
AAHHSI B pabcTBO, 0COOUCTUIN apeLlT), MOXOAUTD LUE 3
Pumcbkoi imnepii. KoHctaHuin | Xaop (293-305 pp.) i
MOro HacCTyMHUKM HapaBaAW BIACTPOYEHHS BOProBuMx
3060B’A3aHb 0cobam, aKi ByAn NpUOAUXKEHI A0 ABOPY,
i BiAKNA@A@AM MPaBO NO30BY Ha NEBHWIA Yac, 3a3BMYal
Ha 5 pokis [14]. [ia BNAMBOM pUMCbKOro npasa B XIV
CTOAITTI 3’ABMBCS MOpaTopin i B 3axiaHin €sponi (30-
Kpema, y ®paHuii Ta HimeuuuHi), aoe ui npuBinei B Be-
AVKIV KIAbKOCTI HapaBaAK 30aHKPYTIAMM BEABMOXaM.

MoctynoBo, 0cobAMBO B HimeuuuHi, mopaTo-
pi OTPUMYE XapakTep NPaBOBOro iHCTUTYTY, Nepea-
6aueHoro 3akoHamu KpaiHu. B HimeuyunHi moparto-
pifHa ninbra 6yna B PO3MNOPSAXKEHHI iMnepaTtopa i
MOXHOBAAAHUX  KypotropcTiB  (litteraerespiratioins,
rescriptamoratoria 1a iH.). Y ®paHuji MOHapx1 Hapa-
BaAM MOpPATOPiM Y CBOIX KOPOAIBCbKMX pPecKpunTax
(lettresderépit).

AOBIAbHE BUAAHHS MOPATOPIMHUX aKTiB BUKAW-
Kano He3aA0BOAEHHS HapoAy. B imMnepcbkux ctatytax
XVI cT. 6yna 3piicHeHa cnpoba BM3HAuYaTU yMOBM, 3a
AIKUX MOXe OyTi HapaHO MopaTopii. Lli noroxeHHs
6yAM AeTaAbHO PO3BUHYTI B MPyCbKOMY CyAOBOMY CTa-
TyTi (Preusslishe Gerichtsordnung, 1794 p.), Biano-
BIAHO AO SIKOFO MOpPAaTOpil HAAAETLCA TIAbKM CYAOM i
AMLLIE TUM BOPXHMKAM, SIKi, CTaBLUX HECTIPOMOXHUMM
BHACAIAOK 36iry HECTIPUSATAMBMX 0OCTaBMH, HAAAAYTb
MOPYKy B TOMY, LLLO BOHW 3MOXYTb Yepe3 NeBHUI Yac
3aA0BOAbHUTM BUMOTU KPEAUTOPA.

3MICT 3aKOHIB Ta 3ax0AiB LLOAO MOPATOpIto, fAKi
BMA@BaAMCb B HOBMI Yac, CTOCYETbCH 3a3BMYail BEK-
CeAbHUX Ta iHLWKX Be3cnipHux BopriB, 3a AKUMU CTAT-
HEeHHs noB’A3aHe 3 0COOAMBOIO CyBOPICTHO. BiaCOTKM
Ha KaniTaAbHWIM 6OPr NPU LbOMY IHOAI 3MEHLLYBaAKCSA
(Hanpukaap, nicaa 30-piyHoi BiMHKM). 3oKpema, nicAs
Tinb3iTcbkoro Mmupy 1807 p. 6opru NpPycbKMx MNOMiLLK-
KiB ByAn BiacTpoueHi Biabl HixX Ha 10 pokiB.

0cobAMBO BiAOMI dpaHLy3bKi MOpaTopirHi 3a-
KOHMU, Lo ByAM BMAAHI Mia Yyac ®paHKo-MPYCbKOI BitHU
1870-1871 pp. Tak, 13 cepnHa 1870p., Ha camomy
noyatky BiliHW, BYAO OMPUAIOAHEHO 3aKOH, 33 SIKUM
BIACTPOYEHO Ha OAMH MiCALb MPaBO BMMOIM LLOAO
BCiX IPOLUOBUX KOMEPLIMHUX Yroa, AKi ByAn yKaapeHi
AO AHSI BUAGHHS 3aKOHY, @ MpaBOo MO30BY LLOAO CTAr-
HeHHsi 6opriB 3 ocib, Aki ByAu NpM3BaHi 3axuLLATK
6aTbKiBLLMHY, BIACTPOUYEHO AO 3aKiHYEHHSA BiliHW. Llel
3aKOH HEOAHOPa30BO MOBTOPIOBABCH MPOTArOM Bi-
MHK. 16 KBiTHA 1871p. BiACTPOUKa NAATEXIB 3@ BEKCE-
AAMK Byna niaTBEpPAXKEHA papoto Maprn3bKoi KOMYHW.
3HauyHa KiAbKICTb MaAMX i CEPEAHIX NiANpPUEMUIB Ta
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TOproBUiB ByAn BpATOBaHI Bip GaHKpyTCTBa BIACTPO-
YEeHHSIM crnAaT 6opriB 3a KOMEPLIMHUMK BEKCEAAMM
[9]. Takox, B Moptyranii 1891p. nia yac ¢iHaHCOBOI
Kpu3u 6yB BCTaHOBAEHWI MopaTopir Ha 60 AHIB AAA
BEKCEAbHMX Ta iHWKX 6e3cnipHux 6opri..

AaBHbOPYCLKOMY 3aKOHOAQBCTBY iHCTUTYT MO-
paTopitd TAKOX He YyXMh. Y pasi BTpatu Kynuem
NPOCTOAYLLHO TOBapIB i rpollen, aki 6yan Momy AOBI-
pEeHi, MOMy AaBanacsa Tak 3BaHa MOAbOTHA rpPamoTa,
TOBTO AOKYMEHT, LLO Hapae NpaBo Ha cnaaty bopry
B PO3CTpouKy [6, c. 21]. Tak, CypebHUK, AK i Pycbka
[paBaa, NOAIASE HECMPOMOXHMX KymnuiB Ha Hellac-
HUX | BUHHUMX. Are CypnebOHUK BBOAUTL HOBY 3acaay, LLLO
He 6yna Binoma Pycbkiit MpaBai. Lle 3acapa cyBopoi
aAMiHICTpauii Ta cyaoBMXx GopM. 3ripHO 3 LiEO 3aca-
AOIO BMMaranocsi NPOBEAEHHS 0OLLYKIB AN AOBEAEH-
HSI CNPaBeAAMBOCTI NOKa3aHb HeLWacHOro 6opXxHMKa.
AKLIO TOW, XTO Ha3BaB cebe HellaCHUM HECMPOMOX-
HUM OOPXHMKOM MiCAA OOLUYKY BWMSBASIBCS AIMCHO
TaknuM, TO MOMY BMA@BAAACA BEAMKOKHSKUM ASIKOM
NOAbOTHA rpamMoTta i3 KHSXOK MeYaTkoro, BIANOBIAHO
AO KO BiH 3060B’A3yBaBCA BUNAATUTW B TEPMiH OAMH
TiAbKM Kanitan 6e3 BiACOTKIB. AKLLO X Takuih BOPXKHUK
CTaB HECMPOMOXHWM 3i CBOEI BUHU, TO BiH BMAABaBCA
roAOBOIO NMO3uMBayy Ha npopax [10].

Takox, HaraaytoTb MOPaTOPIMHI 3aKOHM MOAOXKEH-
HA OpaHLy3bkoro LinBianbHOrO Kopekey (cT. 1244) Tta
pocincbkoro CraTyTy UMBIABHOIO CYAOYMHCTBA (CT.
136; Moro noAoXeHHs noBTopeHi B cT. 91 [MpaBuA
Npo YCTPil CyAOBOI YaCTMHM i MPOBAAXEHHS CyAOBMX
cnpaB Bip 29 rpyaHa 1889 p.). Tak, y pasi BiACYTHOCTI
Yy BMHHOI CTOPOHW TOTIBKOBMX FPOLUEN AAS BHECEHHS
NPUCYAXEHOI TPOLIOBOI CYyMW, MUWUPOBMK CYAAR MiIr
PO3CTPOYUMTM CMAATY Ha MEBHUM CTPOK, 3aAEXHO BiA
PO3Mipy CTArHEHHNA Ta cnocobiB cnaat BOPXHUKOM,
npo o 3a baxaHHAM CTOpiH cnopy iM BMAaBaAOCS
CBIAOLTBO (W10 3a3BUYal He ByBae y BUNAAKax Mopa-
TOPItO Y cnpaBXHbOMY CeHci caoBa) [12, ¢. 27].

Y Pocii 6yar i MopaTopii y BUTASIAI TOABOTHUMX rpa-
MOT, SKi XXaAyBaAUChb YPSIAOM Y BUHATKOBMX BMNaAKax
LiAMM cTaHam. 24 rpyaHa 1771p. nicAs 3aTBEPAXKEH-
HS HAaMBULLMMMK OpraHamu AONOBiAi, ByAO BMAGHO ce-
HaTCbKMI yKa3 «[1po HEBpaxyBaHHSA B MPOCTPOYEHHS
BEKCEAIB i 3aCTaBHUX, IKi He ByAn ONpoTECTOBaHI i He
NpeA’sIBAEHI AAS1 CNIAGTK Yepes3 3apasAmBy XBOPOOy B
MockBi» NPOTArOM BCbOroO TOrO Yacy, NMPOTArOM AKOro
bype AHOTYBaTM cMepTeAbHa xBopoba. icas npunu-
HEHHS «MOLUECT» Ta BIAKPUTTA MPUCYTHIX MiCLLb, AAS
cnaatnT 60priB HapaBaBCsA LLE TPUMICSUHUIN CTPOK.

Y PapsHcbkoMy Cotosi Mopatopilt Mir 6yt BcTa-
HOBAEHUI noctaHoBoto Paan Minictpis CPCP abo co-
t03HOT pecnybAaiku. PapsHCbKe LMBiAbHE NPaBO PO3-
FASIAGAO MOPATOpPiM SIK MIACTaBY 3YMUHEHHS CTPOKY
No30BHOI AaBHOCTI. Y CPCP 3aranbH1iA MOpaTopin Hi-
KOAM He oronouwlyBaBcs. Tak, HaBiTb Nip Yyac Beankoi
BiTunaHaHoi BitHM 1941-1945 pp. 6yB OroAoLLEHN

MOpaTopili AULLE LLIOAO OKpemux 3060B’A3aHb [16,
c. 337].

Bapto 3a3HauuTM, WO aHro-aMepUKaHCbKe
npaBo He 3HaE IHCTUTYTY MOPATOPIt0, are Mae NnpaBo-
Bi IHCTUTYTH, SIKi 3@ CBOIMW NPaBOBUMW HaCAIAKAMU
cxoXi 3 MopaTopieM. Y BeAnkobpuTaHii, Hanpukaaa,
3akoH MNpPo MO30BHY AaBHICTb 1945p. BCTAHOBAKOE
AOMYCTUMICTb BIACTPOUYEHHA BUKOHAHHA 3000B’s13aHb
BHACAIAOK 3HAXOAXKEHHSA CTOPOHM 3060B'A3aHHS B MO-
AOHI. HanuacTilie mopatopii HakAaAAETbCS Ha BUKO-
HaHHA 3000B’13aHb LLIOAO BUMAATH NEBHUX CYM.

OAHMM 3 HaMbiAbLL BiAOMUX «MOpaTopiiB» - Ha-
KnapeHu B 1931 p. MpesnaeHtom CLLA yBepom Ha
BMUMAaTy GopriB, WO BUHUKAM BHACAIAOK [epLuoi cBi-
TOBOI BiliHW. TyT MOpaTopin — nepioa, MPOTAroM AKOro
OAMH YpsiA AO3BOASIE YPSIAY IHLLIOT KpaTHU 3YNUHUTK BU-
naaty 6opry [4].

Omxe, MopaTtopin (abo MopaTopiym) HaAAETb-
CSsl cneujaAbHOK MOCTAHOBOK YPSIAY AASl BCbOrO Ha-
CEAEHHSI KpaiHWM abo AN HACEAEHHst MeBHOI Mic-
LEeBOCTi 3 METOH BIACTPOUKM BUKOHAHHA OOProBuMXx
3060B’A3aHb. MopaTopili HanyacTille OroAOLLYETbCS
y pasi CTUXiMHMX AMX (enipeMii, MOBEHEN, 3EMAETPY-
CiB, BiMHK TOLLO). IHOAI MOpaTOpI OrOAOLLYETbCS Ha
KOPUCTb NEBHUX OCiO | opraHis3auin 3Baxatoun Ha ix
BaXKe CTaHOBWLLE, AKE BUKAMKAHE 3araAbHOEKOHO-
MIUYHO KPU30H0.

Takox B AiTepaTypi BiABHA4Ya€eTbCA, LLO MopaTo-
pin Moxe 6yt 0diuiiHUM (OroAoLeHUM), TOBTO Bia-
CTPOUKa NnAaTexiB 3a 6oproBrMmu 3060B’A3aHHAMM Ha
neBHUM TepMiH abo A0 HacTaHHA NMEBHWUX YMOB. Tak,
0diLiMHUI MopaTopiit Moxe ByTM OPOPMAEHUI cne-
LiaAbHUMW aKTaMW AepXaBHOI BAaaW. BiH BU3Haua-
€TbCA AK 0OMEXEHHA abo TMMYacoBe 3YNMUHEHHS Ail
HOpPM 3060BOB’A3aAbHOr0 NpaBa. Takox, Moxe ByTu
daKTUYHMIA MOpPATOpPiI — OAHOCTOPOHHE MPUNUHEHHSA
60proBu1x NAATEXIB, IKi HE 0OYMOBAEHI NEBHMM CTPO-
kom [11].

3aneXHO Bip TOro, NOLLMPIOETLCA MOPATOPIN Ha
BCi 3060B’A3aHHSA abo TiAbKM Ha AesiKi iX BUAM, abo
Ha okpeMi kateropii 6BOPXHUKIB, BiH MOAIAAETLCS Ha
3aranbHUI Ta cneuianbHUi [5]. Ha npotuBary mopa-
TOpPitO cneuiaAbHOMY, KM BU3HAYAETLCS HOPMaMMU
LUMBIAbHOIO NpaBa, BiAOMUM iHLLIWA BUA MOPATOPItO —
reHepanbHW, KOAM 3Baxakuu Ha CyCMiAbHI AMXa,
AKi cniTkaAM KpaiHy (BilHa, eniaemiyHa xBopoba),
TUMYacOBO 3YMUHAETbCA Ail YMHHMX 3aKOHIB MNpPO
3000B’A3aHHA | BCIM XUTEAAM KpaiHW BIACTPOUYHOTb-
cA ixHi 6opru, a KPeAUTOPaM He CTaBUTLCS B BUHY yy-
LLLEeHHS, 3POOAEHI HUMW MPU BUKOHAHHI HEOBXiAHMX
3aX0AiB, IKi BU3HAUEHi 3aKOHOM.

Y BHYTPILWHLOAEPXABHOMY (UMBIABHOMY) MpaB.i
MOPAaTopil - Lie BIACTPOUKA BUKOHAHHA 3000B’A3aHHS,
fIka BUKAMKaHa, K NpaBUAO, 0OCTaBMHAMM, SKi ne-
pebyBatoTb M03a KOHTPOAEM CTOPIH YFOAM UM iHLLOTO
NPaBOBIAHOLLIEHHS.



YACOMUCUMBINICTUKM B B B O @ @ 0 @ @ @ @@ @ @@ @@ @ @@ @ @237

MopaTopii BBOAUTBLCA B TUX BUMAAKaX, KOAU EKO-
HOMiUYHa AOUIABHICTb AUKTYE MPUMUHEHHS AOTOBIPHUX
BIAHOCWH MiX cy6’ektamu [15]. Pa3om 3 TMM, OCKiAb-
KW AOBiIAbHE 3AaCTOCYBaHHSI AAHOro npaBuA@ MOTAO 6
NPUBECTM A0 MOPYLLEHHAIHTEpPeciB baraTbox ocib, ski
€ YYaCHUKaMM LUMBIAbHOrO 060POTY, OPUANYHOKD AOK-
TPUHOIO BUPOBAEHi NEBHI NMIAXOAN AAS PO3MEXYBAHHSA
ob6cTaBuUH HenepebopPHOI CUAK, BHACAIAOK AIKUX HACTaE
HEMOXAMBICTb BUKOHAHHSA AOTOBOPY, | 06CTaBMH Takmx
SIK MOPATOPIN, SIKi 3AaTHI BUKAMKATU AMLLE BIACTPOUKY
BMKOHaHHSA 3060B’A3aHb, ane He aHyAKBaTH iX.

Ha BiamiHy Bip 06CTaBUMH HenepebOopHOI CUAM,
AKi PaKTMYHUMKM 06CTaBMHAMM, LLO BUKAMKAOTb He-
MOXAMBICTb BUKOHAHHS 3000B’A3aHHS, MOpPaTopii €
FOPUANYHOIO 0OCTaBUHOLO.

3 BM3HAYEHHSA MOpAToOpit0 BMNAMBAE MOrO Tic-
HUM 3B'AA30K 3 MOHATTAM BiAMOBIAAABHOCTI 3@ MOpPY-
LLIeHHs 3060B’sA3aHHSA. Tak, CTOpOHa AOroBOpY, NpaBa
AKOI MNOPYLLEHI, MOXE BUMaAratu ix 3axmcty nNpoTarom
neBHOrO yacy. Llei yac, Lo Ha3MBaETbCSA CTPOKOM MO-
30BHOI A@BHOCTI, B AEAKMX BUNAAKaX NMPOAOBXYETbCH
(abo Moro nepebir 3ynMHAETbCA) Ha NEBHWIA NEPIOA
yepes Aito 30BHiLLHIX o6cTaBuH. Tak, cT. 263 LIKY Bu-
3Hauae, Wo nepebir N030BHOI AABHOCTI 3YNMUHAETLCH Y
pasi BiACTPOUYEHHSI BUKOHAHHA 3060B’A3aHHA (Mopa-
TOpPiK) Ha NiaCcTaBax, BCTAHOBAEHUX 3akoHOM [1]. Lien
NepeAik € BUYEPMHUM | PO3LUMPIOBAABHOMY TAyMa-
UYEHHIO He nipasirae. TakMM YMHOM, Ha BiAMIHY BiA He-
nepebopHOi CUAM, MOPATOPI CTBOPIOE He GaKTUUHI,
a OPUAMYHI NEepPeLLKOAU AAA NMOAQHHS NMO30BY.

3a c1. 78 UK YPCP nepebir no30BHOI A@BHOCTI
MaB 3yNMMHATUCA 3a YMOBMH, L0 3a3Ha4YeHi B Uik cTaT-
Ti 06CTaBMHU BUHUKAM UM MPOAOBXKYBaAW iCHYBaTW B
OCTaHHI WiCTb MiCALIB AABHOCTI, @ SIKLLO LSl AABHICTb
AOPIBHIOE LLIECTU MICALUSM UM € MEHLLOK 3a LWICTb
MicsILiB — MPOTAromM CTPOKy AaBHOCTI [13]. Bia AHA
NPUNUHEHHSI 06CTaBMH, WO ByAU NIACTABOK AAA 3YMK-
HEeHHA AaBHOCTI, nepebir N030BHOI AABHOCTI TPUBAE.
[MprMyomMy yacTMHa CTPOKY, WO 3aAMLUMAACS, NMPOAO-
BXYETbCA AO LUECTW MICAUIB, @ AKLIO NO30BHA AaB-
HiCTb ByA@ MEHLLIOK HiX LiCTb MicsAUiB — AO CTPOKY
NO30BHOI AABHOCTI [7]. Y HOBOMY LIMBIAbBHOMY KOAEKCI
NMUTAHHA BUPILLEHE AELLO MO-iHLWOMY, aAXe 3ripgHo 3i
CT. 263 LIKY y pasi BUHUKHEHHA BKa3aHWX obcTaBUH
nepebir MO30BHOI AABHOCTI 3yNMMHSETbCA Ha BECb Yac
iCHyBaHHSA UMXx 06CTaBUWH, a BiA AHA NMPUNUHEHHS 06-
CTaBWH, Lo BYAM MIACTABOIO AASI 3YMMHEHHSA nepebiry
NMo30BHOI AaBHOCTI, Nepebir No30BHOI A@BHOCTI NPo-
AOBXYETbCH 3 ypaxyBaHHSM yacy, L0 MUHYB AO MOro
3YMUHEHHSA.

OTxe, TpaAMLIMHO MOpaTopiEM BBaxaAacb BCTa-
HOBAKOBaHa KOMMETEHTHWM OpPraHOM BIACTPOYKa BU-
KOHaHHS 3a 3000B’siI3aHHAMM, 3a3BMYai NOB’A3aHa
3 HacTaHHAM HaA3BMYaMHWMX 0OCTaBMH - BiiHW uu
CTUXIMHMX AMX. TOMy cdepa 3aCTOCyBaHHS MOPATOPIto
y npuBaTHOMY npaBi 06MexyeTbcsi 3060B’A3aAbHO-

NPaBOBUMW BIAHOCMHAMW. 3BIACM BWHUKAE 3aKO-
HOMIipHE nNUWTaHHA NPO 3araAbHOMPaBOBi MiACTaBMU
BCTAHOBAEHHA MopaTopito. TakuMu niactaBamu y
AiTepaTypi HasuBaloTb 06CTAaBUMHUM HaA3BUYAMHOMO
xapakrepy [8, c. 486]. Ha xanb, B 3aKOHOAABCTBI HE
HaBOAMTLCSA IXHBOTO NEPEAIKY.

BoapHouac cAaip 3a3HauMTH, WO 3aCTOCOBAHMM
TEPMiH «0BCTaBMHM HAA3BMUAMHOIO XapaKkiepy» He
HabyB MOLIMPEHHSI Hi Yy HOPUAMYHIA AOKTPMHI, Hi Y
3aKOHOAABCTBI. Tak, HaAronoC y AOCAIAKYBaHIN AEK-
CMYHIN KOHCTPYKLii pobuTbCA Ha «HAA3BMYAMHOCTI».
Y UYMHHOMY 3aKOHOAAQBCTBI LIE MOHATTA KOPEAKE 3
KaTeropismMu «Hap3BUYaMHUIA CTaH» Ta «Hap3BMYaKHa
cuTyauis». MNpu UbOMY OCTaHHE 3 HABEAEHMX MOHSATb
He OAEPXaN0 CBOrO AEraAbHOr0 TAYMayeHHS.

Y «Jlopaaky Kaacudikauii Hap3BUYAUHUX CUTY-
alil TEXHOreHHOro Ta MPUPOAHOIO XapakTepy 3a ix
PiBHSIMMW», 3aTBEPAXEHOrO noctaHoBoto KMY Bip 24
6epe3Hsa 2004 p. Ne 368, AuLLe 3AIMCHIOETbCS AUde-
peHuiaLis HaA3BMYAMHMX CUTyalin Ha cuTyauii aAep-
XaBHOr0, PerioHaAbHOro, MicLeBoro abo 06’eKToBOro
piBHA. 3MIiCT Hap3BUMYAWHUX CUTYaLL TEXHOrE€HHOro
Ta NPUPOAHOrO Xapakrepy poskpusae n. 1 ct. 4 3Y
«[1Ip0 NPaBOBUN PEXMM HAA3BMYAMHOIO CTaHy» BIA
16 6epe3Ha 2000 p. Ao HUX HaAeXaTb CTUXiMHI AMXa,
KaTacTpodu, 0COBAMBO BEAUKI MOXEXi, 3aCTOCyBaH-
HSA 3acobiB ypaXeHHs, MNaHAeMii, NaH300Tii TOLLUO,
O CTBOPHOKOTb 3arpo3y XMUTTHO i 3A0POB’H0 3HAYHMUX
BEPCTB HaceAeHHs [2]. BoaoHoUac BUHWKHEHHS ByAb-
AKOI 3 UMX HAaA3BMYAMHMX CUTYaLiM € MIACTABOIO AAS
OrOAOLUEHHSI HAA3BMYAMHOTO CTaHy, ane XOAHUM Yu-
HOM He MOopaTopito.

AHaAI3 iHCTUTYTY MOpaTOopitO AGE 3MOTY BUAIAUTH
CYKYMHICTb MOro atpubyTMBHMX O3HaK, WO 3acToCo-
BYETbCA y CHepi MPMBATHOMPABOBOIO PEryAtOBaHHS:
1) HanexHicTb A0 cdepu 3060B’A3aAbHOIO MNpaBa;
2) BCT@HOBAEHHA 3aKOHOM, MPUYOMY MNEepeBaxHO
OKpPeMUM HOPMATUBHO-NPaBOBUM akToM; 3) BU3Ha-
YEHHSA MIACTaB OrOAOLLEHHA MOPATOPItO AK HaAA3BU-
YalHUX 06CTaBMH, LLIO BCTAHOBAIOIOTLCS Y KOXHOMY
KOHKPETHOMY BWMAAKY IX HacTaHHS; 4) CTPOKOBICTb
Al HOpM MopaTopito, NPUYOMY CTPOK MOro Aii BCTa-
HOBAKETbCA OAHOPA30BO. [MPUMNUHEHHST TAKOro CTPO-
Ky MNOB'A3YETbCA MNEPEBaXHO i3 3aKiHYEHHAM MeB-
HUX HaA3BWYaMHKUX obcTaBuH. Mpu LboMy Byab-ake
CYCMiAbHO-TPaBOBE ABMLLE, L0 MPETEHAYE Ha PiBEHb
MOpaTopito, Mae BIANOBIAATM YCiM CYKYMHOCTI BU-
BEAEHUX O3HaK. 3a YMOBM HEBIANOBIAHOCTI xoua 6
OAHI 3 TaKMX 03HAK BOHO He Byae, BAACHE Kaxyuu,
MOpPaTtopiem.

BucHoBkU. OTXe, B UMBIABHOMY 3aKOHOAQBCTBI
YKpaiHM MopaTopiit po3yMI€TbCA AK TMMYaCOBE BiA-
CTPOUYEHHA BMKOHaHHSA 3000B’sA3aHb abo 3abopoHa
BUMHEHHA MEBHMUX Ail, LLO BBOAMTLCA YNOBHOBaXe-
HUM OPraHoOM AepPXXaBHOI BAAAM Y MEBHI YacTWHi abo
Ha BCili TepuTopii KpaiHW, AAA MEeBHOI Kateropii abo
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AASl BCbOTO HaCeAeHHs KpaiHW 3 MIACTaB, WO NPSMO  UiaAbHO HeraTMBHWX SBMLL, MOPATOPIM Ha AEAKWK
nepepbayeHi 3aKOHOM Ta MNOB’A3aHI 3 HACTAHHSAM yac BMKAKOUAE 3 LMBIAbBHOrO 060POTY NPaBOMIpHi 3a
Hap3BUYANHKUX 06CcTaBMH. Ha BiAMiHY BipA 3BMUYaMHOI  CBOEHD CYTTHO MPABOBIAHOCWMHM, LLO CMNPUSIE 3aXMUCTY
3ab0pPOHM, SiIka 3aCTOCOBYETbCS ANl OOMEXEHHA CO-  iHTepeciB NeBHOI kaTteropii ocib.
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PisyH HiHa OnekcaHppiBHa

IHCTUTYT MOPATOPIIO 3A LUBIAbHUM 3AKOHOAABCTBOM YKPAIHU

Y cTaTTi KOMMNAEKCHO AOCAIAXYETBCS IHCTUTYT MOpPaTopito. PO3KpMBatOTLCA MOro NMpaBOBi OCHOBMW Ta XapaKTepHi
O3HaKM, NPOBOANTLCHA CUCTEMHUIM @aHaAI3 IHCTUTYTY MOPATOPIt0 3 HACTYMHUM BM3HAYEHHSIM MOHATTA MopaTopito.

KarouoBi croBa: mopatopii, HenepebopHa cuAa, NO30BHA AABHICTb, 00’€KTU LIMBIAbHWUX NPaB.

Pu3syH HuHa ArekcaHApPOBHa

UHCTUTYT MOPATOPUSA NO NrPAXKAAHCKOMY 3AKOHOAATEAbLCTBY YKPAUHDI

B cTtaTtbe KOMMNAEKCHO MCCAEAYETCA UHCTUTYT MOpaTopus. PackpbiBatOTCA ero npaBoOBbl€ OCHOBbI U XapaKTepHble
NPW3HaKK, MPOBOAMTCSA CUCTEMHbIV @aHAAN3 MHCTUTYTa MOPAaTOPMS C MOCAEAYHOLLIMM ONPEAEAEHMEM MOHATUA MOpaTOpKS.

KnroueBbie cnoBa: MopaTopuii, HENPEOAOANMASH CUAQ, UCKOBasi AABHOCTb, 0ObEKTbI FpaXAaHCKKX NpaB.

Rizun Nina Oleksandrivna

INSTITUTE OF MORATORIUM IN THE CIVIL LEGISLATION OF UKRRAINE

The institute of moratorium is complex investigated in the article. His legal frameworks and characteristic signs
open up. The analysis of the systems of institute of moratorium is conducted with the subsequent decision of concept
of moratorium.

Keywords: moratorium, superior force, limitation period, objects of civil law rights.



