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MPABA IHTEJIEKTYAJIbHOI BJTACHOCTI

YAK 347.77.023:347.15/17

XaputoHoBa OneHa IBaHiBHa,

AOKTOP HOPUAMYHKX HayK, npodecop, YneH-kop. HAMpH Ykpainu,

3aBipayBay kadpeppu nNpasBa iHTEAEKTYaAbHOI BAACHOCTI
Ta KOprnopaTMBHOIo npasa HauioHaAbLHOMO YHiBEPCUTETY

«OpeCbKa HOPUANYHA aKapAeEMIs»

0O NPOBNEMMW BU3HAYEHHA OCOBUCTUX
HEMAWHOBUX NPAB ®I3UYHOI OCOBU Y TANY3I
IHTENEKTYAJIbHOT BNACHOCTI

MocTtaHoBKa npo6AeMU. AKTYaAbHICTb 3BEPHEH-
HA A0 NpobAeMaTUKh 0COBUCTUX HEMAMHOBMKX MNpaB
ocobu y coepi npaBa iHTEAEKTyaAbHOI BAACHOCTI 3y-
MOBAEHaA fIK 3POCTatouMM iHTEPECOM AO OCOBMUCTMX
HEeMarHOBMX MpaB 0cobu y UMBIAbBHOMY NpaBi B3a-
rani, Tak i A0 BiANOBIAHOT NpoBAEMaTUKK, NOB’'A3aHOI
3 peanizauieto ocoboto ii TBOpPUOI Ai€3paTHOCTI, nia
AKOKO MW PO3YyMIEMO 3AaTHICTb 0co0bM HabyBaTu Ta
BAACHUMM AIIMU peani3oByBaTW NpaBa, L0 BUHUKa-
FOTb CTOCOBHO PE3YALTATIB il IHTEAEKTYaAbHOI, TBOPYOI
AIAABHOCTI

CtaH pAochipkeHHA Temu. Caip 3a3HauuTH, WO
NPOBAEMU  XapaKTEPUCTUKM, OCOBAMBOCTEN peanisa-
uji Ta 3axucty 0coBUCTMX HEMAWMHOBWUX NPaB BiAAAB-
Ha 3aBXAMW MpUBEpPTaAM yBary HayKoBLiB — LMBIAICTIB
AK AOPEBOAIOLIMHOrO, Tak i Hinbl Mi3Hix yacis. Cepea
FPYHTOBHMX NpaLb, MPUCBAYEHNX AOCAIAKEHHAM 3a3Ha-
yeHoi NpobAemMaThKK, caip Ha3BaTu npadi H0.C. famba-
poBa, A.A. Ipimma, KA. KaBenaiHa, M.M. KopkyHOBa,
A.l. Meepa, C.A. Mypomuesi, K.O. HeBoaiHa, K.I1. lNo-
6eaoHocueBa, M.0. Mokposcbkoro, B.l. CuHalicbKkoro,
M.r. urosuua, r.®. LepweHesnya, M.M. Arapkosa,
C.C. AnekceeBa, C.M. bpartycs,, A.M. TeHkina, B.I1. pu-
6aHoBa, 0.C. Modde, 0.0. KpacaBumkosa, C.H. NaHa-
koda, M.C. ManeiHa, B.®. MacnoBa, B.O. OireHauxTta,
B.0. PaceHueBa, B.O. TapxoBsa, HO.K. ToacTtoro, K.A. Oaeit-
wnLb, P.M. XandiHoi Ta iH. Cepea npaLib BITYM3HAHKX
npaBO3HaBLIB Cy4acHoi A0b1 He MOXHa He Ha3BaTu
HaykoBi po3Biaku Y.H. AsimoBa, |.A. beskayboro,
A.B. BobpoB.oi, T.B. BoaHap, B.l. Bopucosoi, O.B. Aze-
pu, A.C. Aosrepra, H.C. KyaHeuoBoi, B.B. Ayus, PA. Man-
AaHuka, M.M. Ci6inboBa, P.O. CtedaHuyka, €.0. Xapu-
TOHOBA Ta iH.

Buknap ocHOBHOro marepiany. 3okpema, B
YKpaiHi B pe3yAbtaTi NOTY>XXHOr0 PO3BUTKY BYEHHS NPO
ocobucti HeManHOBI NpaBa HeMaWHOBI BiIAHOCUHMU
06rpyHTOBAHO BU3HAHI CKAAAOBOKO YACTUHOM MpPeA-

MeTy UMBIALHOIO MPaBOBOro peryatoBaHHS. Tak, vyac-
TWHa nepuwa ct. 1 LMBIABHOMY KOAEKCI YKpaiHu (AaAi
- UK YkpaiHHu) nepepbayae, Wo LUMBIAbHUM 3aKOHO-
AABCTBOM PETNYAHOHOTLCA 0COOUCTI HEMaMHOBI Ta Mak-
HOBI BIAHOCWMHU (UMBIAbHI BIAHOCUHM), 3aCHOBaHI Ha
FOPUAMYHIA PIBHOCTI, BIAbHOMY BOAEBUSABAEHHI, Mal-
HOBI CaMOCTIMHOCTI iX yuacHUKiB. (BapTo niakpecan-
T NPU LbOMY, L0 0COBUCTI HEMANHOBI BIAHOCUHU He
AULLIE XapaKTEPU3YIOTbCS SIK BIAHOCUHW UMBIAbHI, ane
M Ha3dBaHi y 3rapaHiv Hopmi LUK YkpaiHu paHile, Hix
MalrHOBI BIiAHOCUHMW).

BaxAnMBe 3HaueHHA MaAO TaKOX CTBOPEHHSA
cneuianbHOi KHUMM (KHUra II) LIK YkpaiHu «OcobuCTi
HeManHoBi npaBa ¢i3MUHOI 0cobW», HOPMU KOTPOI
BCTAHOBAKOKOTb MPUHUMMOBI 3aCapan PETYAIOBAHHA Y
LM ranysi.

Pa3om i3 TMM, 3rapyBaHi TEOPETUYUHI HanpaLto-
BaHHA Ta NPUHUMNOBO BaXAUBI 3aKOHOAABYI pilleH-
HS Y Uil ranysi He 3HAAW BaxAMBY NpobaemMy BU3Ha-
UEHHS CYTHOCTi HEMaMHOBUX NpaB Cy6’eKTiB BIAHOCUH
iHTEAEKTYaAbHOI BAQCHOCTI Ta CMiBBIAHOLIEHHA TaKUX
HEMaMHOBMX MpaB i3 3araAbHOK LMBIAICTUYHOIO Ka-
Teropieto «ocobucTi HemaHoBI nNpasa». Tum binbLue,
O 3a3HayeHi acnekt npobAeMaTtuku 0COBUCTMX
HEeMaMHOBMX MpaB MPaKTMYHO He ByAM MpPeAMETOM
cneujiaAbHUX HAYKOBUX PO3BIAOK BITUM3HSIHUX NPaBo-
3HaBLiB.

BaacHe, came BUMKAaAEHWMM BuULLe 0BCTaBMHa-
MW M NOSICHIOETbCA aKTyaAbHICTb PO3rASIAY NMUTaHb, AKi
€ NPEAMETOM AOCAIAKEHHSA Y LK CTaTTI.

3riaHo 3i cT. 423 LIK 0c06UCTUMU HEMAMHOBUMU
npaBamu cyb’eKTiB NpaBa iIHTEAEKTyaAbHOI BAACHOCTI
€: 1) npaBO Ha BU3HAHHSA ALOAMHU TBOPLEM (ABTOPOM,
BUKOHaBLIEM, BUHAXIAHWMKOM TOLLO) 06’eKTa NpaBa iH-
TEAEKTYaAbHOI BAACHOCTI; 2) NpaBO MNepeLIKoAXaTH
OyAb-AKOMY MOCATAaHHIO Ha MPaBO IHTEAEKTYaAbHOI
BAACHOCTI, 3AaTHOMY 3aBAATU LLUKOAM YECTi UM penyTa-
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Lii TBOPUA 06’€KTa NpaBa iHTEAEKTYaAbHOI BAACHOCTI;
3) iHWi ocobucTi HemalHOBI NpaBa, BCTAHOBAEHI 3a-
KOHOM.

3a3HaueHi HemalHOoBi npaBa MOXyTb OyTW Mno-
AINEHI Ha ABa BMAM: @) 0COBMUCTIi HEMaMHOBI Npaga,
noB’A3aHi 3 MaiHOBMMUW NpaBamu; 6) ocobucTi Hema-
HOBI NpaBa, He NOB’A3aHi 3 MaHOBKMMMU NpaBaMMu.

0cobrCTUM HeMaMHOBMM MPaBOM, MOB’sI3aHWUM
3 MpaBOM MaMHOBMM, € NPABO Ha BUM3HAHHSA AOAMHM
TBOPLEM (2BTOPOM, BUKOHABLIEM, BUHAXIAHUKOM TOLLLO)
06’eKTa nNpaBa iHTEAEKTYaAbHOI BAACHOCTI. Y LIbOMY BU-
NaAKy BM3HAHHS aBTOPOM MOPOAXKYE AAS AHOAMHW YCHO
CYKYMHICTb MaHOBUWX NpPaB iHTEAEKTYaAbHOI BAGCHOCTI
(ct. 424 UK YKkpaiHu). OcobUCTUM HEMAMHOBUM Mpa-
BOM, HE NOB’A3aHUMK 3 MAaWHOBMMMU MpaBamu, € npa-
BO MepeLlKoAXaTh ByAb-AKOMY MOCAraHHIO Ha NpPaBo
IHTEAEKTYaAbHOI BAACHOCTI, 3AaTHOMY 3aBAATU LLIKOAM
yecTi UM penyTalii TBOpUS 06’ekTa NpaBa iHTEAEKTyaAb-
HOI BAQCHOCTI, Ta AesiKi iHLLi 0cOBUCTI HEMaMHOBI Npa-
Ba. XOua 3aBAAHHS LLIKOAM YECTi UM penyTauii TBopus
006’ekTa npaBa iHTEAEKTyaAbHOI BAACHOCTI, TArHe BU-
HUKHEHHS Y HBOTO NpaBa Ha BiALLKOAYBaHHSA MOpaAb-
HOI LUKOAM, OAHaK LIe € HACAIAKOM NpPaBOMOpPYLLEHHS,
a He pes3yAsTaToM TBOPYOI AISIABHOCTI.

BucHOBKyY, Npo Te, WO YacTMHa neplia c1. 423
LK YkpaiHu po3spi3Hae ABa BUAM OCOBUCTUX HEMAM-
HOBMX MpaB Ccyb’ekTa npaBa iHTEAEKTyaAbHOI BAAc-
HoCTi (0cobuCTi HEMaMHOBI NpaBa, NOB’A3aHi 3 Man-
HOBUMMW NpaBamMu, Ta 0cobUCTi HEMaMHOBI NpaBa, He
NnoB’si3aHi 3 ManMHOBUMW MpaBaMu), HE CynepeynTb
MOAOXEHHS YaCTUHM TPETLOI L€l X CTaTTi Npo Te, Wo
0cobUCTi HEMaWHOBI npaBa iHTEAEKTYaAbHOI BAAC-
HOCTi He 3aAexaTb Bia MalMHOBUX NpPaB iHTEAEKTYaAb-
HOT BAGCHOCTiI.

CniBBIAHOLLEHHSI MiX UMMW NpaBamMu y Hau-
NPOCTILLOMY BWIASIAI, SIK 3AQ€ETbCH, BUIASAQE TakUM
ynHom. Ocobucte HemanHOBE MPaBO Ha BWM3HAHHA
TBOPLA 06’EKTY IHTEAEKTYaAbHOI BAQCHOCTI aBTOPOM,
MOPOAXKYE AASl HBOTO YCHO CYKYMHICTb MaHOBMX NpaBs
iHTEAEKTYaAbHOI BAACHOCTI.

Pa3om i3 TuM, HaBITb, AKLLO BiH HE pPeaAi3ye X0A-
He i3 MalHOBWX NpaB, Le He BNAMHE Ha MOro npaso
6yT aBTOPOM TBOPY, 3aXMULLATU HEAOTOPKAHICTb LIbO-
ro TBOPY TOLLO.

Ocobucti HemalHOBI NpaBa € UMHHUMUK 6es-
CTPOKOBO (4YacTMHa nepwa cT. 425 UK YkpaiHu).
BOHM MOXYTb BipvyXyBaTUCA (NEpPexXoAuTU BiA aBTo-
pa A0 iHLWOI 0cobU), AMLLIE Y BUHATKOBUX BUMNAAKaX,
KOTpi crneujaAbHO BCTAHOBAEHI 3aKOHOM. Take pilleH-
HA NoB’siI3aHe 3 TUM, LLO Lji 0COOUCTI HEMaNHOBI Npa-
Ba HanexaTb caMe MNeBHiM 0cobi — aBTopy, TBOPLO
06’eKTa nNpaBa iHTEAEKTYaAbHOI BAACHOCTI. [oMixX Bu-
HATKIB i3 3araAbHOro npaBMAa MOXHa Ha3BaTu nepe-
XiA 'y pasi cmepTi aBTOpa MOro npaBa Ha OXOPOHY He-
AOTOPKaHOCTI TBOPY A0 0COHU, YNOBHOBAXEHOT Ha Lie
aBTopom (cT. 439 LK YkpaiHn).

CAip 3a3HaYMTH, O CTOCOBHO BXMBAHHS TEPMIiHY
«0cobucTe HeMaHOBE MpaBO» Y FaAy3i PEryAroBaHHSA
BIAHOCHH iHTEAEKTYaAbHOI BAACHOCTI B AiTepatypi He
CKAAAOCSI EAMHOT TOUKM 30pY. Tak, CipHUM € NUTaHHS
CTOCOBHO 0COBMCTUX HEMAWHOBMX MpPaB FOPUAUUYHOI
ocobu Ha dipmoBe HaMMeHyBaHHS, iHLWWi 3acobu iH-
AMBIAyaAi3aUii Ta iHWi 06’ekTn. MponoHyBanocs pPo3-
MeX0ByBaTW 0COBUCTI HEMaNHOBI npaBa Gi3MUHMX
oci6 i HemalHoBI npaBa [1, ¢. 11] K cyb EKTUBHI
npaBa Gi3UUHMX i OPUANYHUX OCiIB, 06'EKTOM SIKMX €
HemaTtepianbHi 6Aara, KOTpi, pa3oM i3 TMM, 3a CBOEID
NPUPOAOKD MOXYTb MICTUTU €KOHOMIYHI EAEMEHTH, a
TOMY MOXYTb NEePeAaBaTUCS iHLLIMM CyD’ekTamM aHano-
riYHO MarHOBMM npaBam| 2, ¢. 22]. Taka npono3su-
Lif BUKAMKaAa 3anepeyeHHs AeAKMX HaykoBLiB [ 3,
c. 18].

Binbll BMNpaBpAaHMM 3AA€ETbCA PO3PIBHATU Ti
ocobucTi HemMalHOBI NpaBa, AKi HaAeXaTb TBOPLO
pe3yAbTaTy iHTEAEKTYaAbHOI AISIAbHOCTI, AK Gi3UUHIN
ocobi, i Ti ocobucTi HemalHOBI NpaBa, AKi MOXYTb Ha-
AEXaTU 1K Qi3UYHIN, TaK | FOPUANYHIK 0CODbiI.

BapTo 3BepHyTM yBary e Ha OAHY Mpobaemy,
KOTpa BUMHWKaE, HA MOK AYMKY, Y 3B'A3KY i3 BUKO-
PUCTaAHHAM Y ranysi BiAHOCUH iHTEAEKTyaAbHOI BAAC-
HOCTi TEPMIHO-NOHATTA «0COOUCTI HEMaWHOBI NpaBa»
CTOCOBHO came ¢i3nyHoi ocobu. Mpobaema, nNpo saKy
MAETbCS, MOASITAE Y HEOOXIAHOCTI PO3MEXYBaHHS LIbO-
ro TEPMiHO-NOHATTA SIK 3araAbHOI Kateropii UMBIAbHO-
ro npaea, KOTpa OTpMMara CaMOCTIMHE 3HAYEHHA y
KHM3I aApyrii LUK YkpaiHu, K NOHATTS, AOTUYHOIO AO
NeBHOro BMAY 00’EKTIB UMBIAbHMUX NpaB — 0COOUCTUX
HemanHoBKX 6aar (c1.201 LUK YKpaiHu), a Takox sk
crneujanbHOI KaTeropii, Lo Mae Micle BUHATKOBO Y ra-
Ay3i IHTEAEKTYaAbHOI BAACHOCTI (KHUra uyerBepta LK
YKpaiHu).

OTxe, cnouyatky TOPKHEMOCS OCOBAMBOCTEN
TEPMIHO-NOHATTA «0COOUCTI HEMAMHOBI NpaBa» ¢i3nu-
HOi 0cobu K 3aranbHOi KaTeropii UMBIABHOIO NpaBga.
BpaxoBytouu Ty 06CTaBUHY, LLIO 3a3HaY€EHi KaTeropii
Y BITUM3HAHIN UMBIAICTULI BYAO MPUCBAYEHE HU3KY
cneuianbHUX AOCAIAXKEHDb, Y TOMY YMCAI, AOKTOPCbKY
amceprtauito P.O. CredaHuyka [4, c. 287], pani mo-
XEMO 0OMEXUTUCA AYXE CTUCAOKD XapaKTepPUCTUKOLD
FOAOBHMX PUC 0COBUCTUX HEMANHOBKMX NpaB ¢i3nUHOT
ocobu.

LLlo cTtocyeTbCs BUKOPUCTAHHA TEPMIHO-NOHATTA
«0cobuCTi HEManHOBI NpaBa», IK 3araAbHOI KaTeropii
LUMBIABHOIO NpaBa, TO BOHO 3yMOBAEHE BXE CamMOlo
NPUPOAOHD 0OCOBUCTUX HEMAMHOBKMX MpaB, KOTpI, Y ne-
PEBAXHIN CBOIW YaCTUHI, € BUPAXEHHAM MPUPOAHUX
npaB AOAMHU | CKAAAAKOTb YaCTUHY NPaBOBOro CTaTy-
CY NFOAMHM.

Ocobucti HeManHOBI NpaBa y TAakKOMy CEHCI - Le
6hara, Wo no3baBAeHI MaMHOBOIO 3MICTYy, HEPO3PUB-
HO NOB’A3aHi i3 Cyb’€KTOM LMBIABHOIO NPaBa, BU3HaHI
CyCniAbCTBOM, @ TOMY OXOPOHAKTLCS LIMBIABHUM 3aKO-
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HOAABCTBOM. byayun HaneXHUMKW neBHOMY Cy6’eKTy
UMBIABHUX BIAHOCWH | TaKMM YMHOM Monaparyn y
chepy UMBIABHO-MPABOBOro PEryAroBaHHA, BOHU CTa-
0Tb 06’EKTOM LIMBIAbHWUX NpaB (NPaBOBIAHOCKH).

Matn ocobucTi HeManHOBI NpaBa MOXYTb SIK
bi3nUHI, Tak i OPUAMUHI 0cobu. MpoTe, ocobucTi He-
MarHOBI NpaBa HanexaTb KOXHIM ¢i3nUHIi 0cobi Bip
HapoAXeHHs abo 3a 3akoHOM. KOprAMUHIN 0cobi He-
MaWHOBI NpaBa MOXYyTb HAaAEXaTW TIAbKW B CUAY NpPK-
nucy 3akoHy. Lle nos’s3aHe 3 TUM, LLO camMe MOHATTA
FOPUAMYHOT 0COBU BU3HAUAETLCS aKTaMM LUMBIAbHOTO
3aKOHOAABCTBA. KOHCTUTYOBAHHS FOPUAUUHOI 0cobU,
fIK CyO’EKTY UMBIAbHUX BIAHOCWH, BiAOYBaETbCA LLUAS-
XOM AepXaBHOi peecTpalii, T06T0, BOHA 3a CBOED
CYTHICTIO € COLjaAbHUM YTBOPEHHAM, AKE HE MOXE iC-
HyBaTK nosa cheporo NPaBOBOro PEryAtoBaHHS, A€ W
BU3HAYaETbCS il UMBIAbHO-NPABOBWIA CTaTYC.

OTXe, 3a CBOEK CYTHiCTIO BiAbLLUICTb HEMAWHO-
BUX npaB (bAar) € NPUPOAHOK BAACTUBICTIO ¢i3ny-
Hoi 0cobu. OaHaK, Byayun 3aKpIiNAEHUMU Y FOPUANY-
HUX HOpMax i 3abe3neyeHnMr NPaBoOBMUM 3aXMCTOM,
BOHM HabyBatOTb TaKOX NPaBOBOro 3HaUeHHsA 00’eKTy
UMBIABHMX MpPaB, BUCTyNato4m TakKUM YMHOM Y MOABIK-
HOMY 3HaY€EHHI: IK EAEMEHT NPaBOBOro CTaTycy npu-
BaTHOI $i3MUHOT 0COOU | IK 06’EKT LIMBIAbHMX MpaB.

Y UK Ykpaiiu ocobuctum HemanHoBuM 6Aa-
ram, Ak 06’€KTy UMBIAbHMX NpaB, NMPUCBSAYEHA MOTO
cT. 201. 3ripAHO 3 MOAOXEHHAMM 3a3HAYEHOI HOPMU
AO HEMAMHOBUX OAar, AKi OXOPOHSAOTLCS LMBIABHUM
3aKOHOA@BCTBOM, HaAeXaTb: 3A0POB’A, XUTTA, YECTb,
riAHICTb, AIAOBa penyTauis, iM’'a (HaMMeHyBaHHS), aB-
TOpPCTBO, CBOBOAA AiTepaTypHOI, XyAOXHbOI, HAayKOBOI
i TEXHIYHOI TBOPYOCTI.

BiAbLLICTb 3 HUX € TAKUMMU, LLLO MOXYTb HaAeXa-
™ TinbKK di3UUHIN 0cobi (3A0pOB’A, XKUTTHA, cBoBOAA
TBOPYOCTI), NpoTe Aesiki 6aara MoXyTb OyTM Takox
00’€EKTOM UMBIAbHUX MPaB 0COOBU FOPUAMYHOI (Harime-
HyBaHHA, AinOBa penyTauis). Takui MiaXiA AOMYHO
NnoB’A3aHUIN 3 NOAOXEHHAMM cTaten 26, 94 LK, 3ria-
HO IKUM ¢i3nMuHa ocoba Moxe MaTu yCi 0COBUCTI He-
MaWHOBI NpaBa, BCTAaHOBAEHI KOHCTUTYLiEtO YKpaiHu
i LIMBIABHUM KOAEKCOM, @ HOpUAMUYHA 0coba — TiAbKK
Ti 0cOBUCTI HEMAHOBI NpaBa, «AKi MOXYyTb i1 HaAe-
XaTh», TO6TO € TaKMMMU, L0 He cyrnepeyaTb CYTHOCTI
HOPUAMYUHOT 0cobu.

O LUbOro CAiA AOAATH, LLIO NEPEAIK OCOBUCTUX He-
MarHOBUX Baar, HaBepeHWI y ¢T. 201 LK YkpaiHu, He
€ BuyepnHum. O6’eKTamMm LUMBIABHUX NPaB € TAKOX He-
ManHOBI HBAara, npMHanexHi GisnMyUHiIi 0cobi, BKa3aHi
Y KHK3i Apyriv LIMBIAbHOrO KOAEKCY Ta iHLLMX aKTax 3a-
KOHOAABCTBa, i HEMaMHOBI bAara, ki MOXyTb HaAeXa-
TW IOPUAMYHIM 0C0bi 3ripgHOo 3i CT. 94 LIK Ykpainu.

Y KOHTEKCTI NMUTaHHA, SKe TYT PO3IAAAQETLCS, AO-
LiABHO LLe pa3 3BepHyTW yBary Ha MO3ULI0 3aKOHO-
AABLIB LLIOAO CYTHOCTI 00’€EKTIB LUMBIAbHMX MpaB, NPo
AKY Wwaocs BuLLe. OcobAMBOCTI ii NOAAratoTb B TOMY,

O pe3yAbTaTh IHTEAEKTYaAbHOI, TBOPYOI AiSIAbHOCTI
i ocobucTi HeManHOBI HBAara, AKi OXOPOHAOTLCH LK-
BiAbHMM 3aKOHOAABCTBOM, PO3IASAQOTLCS K OKPEMI
06’€EKTU UMBIAbHMX NpaB (BianosiaHo cT. 199 i cT. 201
LK Ykpainn).

Takuni Niaxia CBIAUMTB, IK 3AAETLCSH, HA KOPUCTb
TOro BUCHOBKY, LLO pPe3yAbTaTh iIHTEAEKTYaAbHOI, TBOP-
Yoi AISIAbHOCTI PO3rAfAAOTbCA 3aKOHOAABUAMMU fK
MOHATT OKpeMe i Bia 3aranbHOI Kateropii «0cobucTi
HeMaMlHOBI NpaBa», i BiA CNewLiaAbHOMO MOHATTA «0CO-
6ucTi HeMalHOBI Ghara» — 06’€KT UMBIAbHKX NPaB.

Taknit niaxia BUAAETBCS LIAKOM AOTiYHMM. Oco-
6AMBO, AKLLO BPaxyBaTW KOHLIEMLitO 3araAbHOI KaTe-
ropii «ocobucti HeMalHOBI npaBa», Bin0OOpaxeHy y
KHU3I apyrin UK Ykpainn. Ckaximo, cT. 269 LK Ykpai-
HW AQE Take NOHATTA0COBMCTOro HEManHOBOIO NpaBa
(TouHiwe cka3zatu 6, MOro xapakTepPUCTUKY):

1. OcobucTi HeMalHOBI NpaBa HaAeXaTb KOXHIN
®i3nYHIM 0cobi Bip HAapoAXKEHHSt aB0 3a 3aKOHOM.

2. OcobucTi HemalHOBI nNpaBa $i3MUYHOT 0COOM
HE MakTb EKOHOMIUYHOIO 3MICTY.

3. OcobucTi HemalrHOBI NpaBa TiCHO NOB’A3aHi 3
¢i3nyHoto ocoboto. PisnyHa ocoba He MOXe BiAMO-
BUTMCA Bip 0COBUCTUX HEMAMHOBMX NpaB, a TaKoX He
Moxe byTh no3baBAeHa LMX Npas..

4. OcobrUCTUMK HEMaMHOBUMUK NpaBamu ¢i3nu-
Ha ocoba BOAOAIE AOBIUHO.

MopiBHANBHUIM aHaAi3 HaBEAEHOI HOPMK 3 Xa-
pakTeEpPHUMKU PUCAMMK LIMBIAbHOI MPaBO3AATHOCTI Oi-
3MYHOI 0cOBU Ta Ccyb’EKTMBHOrO NpaBa CBIAUUTD, LLO
il MOAOXEHHSI 3HAYHO OIAbLLOKD MIPOK CTOCYHOTbCSH
NpPaBO3AATHOCTI (MOMEHT BUHWKHEHHA Ta MpuUnu-
HEHHSI, HEBIAUYXYBAHICTb TOLLO), HiX Cy0 €KTMUBHOIO
LUMBIABHOIMO npaBa (KOHKPETHO BU3HAYEHa MOXAU-
BiCTb NMOBEAIHKM NEBHOI 0COOU, KOHKPETHO BU3HAUe-
Hi NeBHWMMK 06CTaBUHAMM MOMEHTU BUHUKHEHHS Ta
NPUNUHEHHSA, MOXAMBICTb BiAUYXEHHS, AK 3aranbHe
npaBuAO, TOLLO).

lMoKa30BO y LIbOMY CEHCi € TAKOX MOAOXEHHS
cneujanbHOI HOPMM, NPUCBSAYEHOT 3abe3neyeHHto
MOXAMBOCTI iIHTEAEKTYaAbHOI, TBOPYOI AISABHOCTI, CT.
309UK Ykpainu «[paBo Ha cBObOOAY AiTepaTypHOI,
XYAOXHbOI, HayKOBOI i TEXHIYHOI TBOPYOCTI», 3riAHO 3
YaCTUHOI MEPLLOK SIKOI 0COBUCTUM HeMaWHOBUM
npaBom ¢i3nMyHoOi 0cobu BM3HAETbCA 1i NpaBo Ha
cB0O6OAY AITEPATYPHOI, XYAOXHbBOT, HAYKOBOI i TEXHIU-
HOITBOPYOCTI. Y 4aCTUHI APYrin Li€i X CTaTTi NPOroAo-
LIYeTbCS, WO ¢i3nyHa ocoba Mae NpaBo Ha BiAbHWIA
BUbip codep, 3micTy Ta popm (cnocobiB, NpUomiB)
TBOpYOCTI. LleH3ypa npouecy TBOPYOCTi Ta pe3yAbTa-
TiB TBOPYOI AIAIABHOCTI HE AOMYCKAETLCS.

3a3HauveHi NOAOXEHHS LMBIAbHOIO 3aKOHOAAB-
CTBa, SIK 3AAETbCS, MIAKPECAIOIOTb abCTpakTHUI Xa-
pakTep npaBa Ha CBOOOAY AITEpPaTYpPHOI, XYAOXHbOI,
HaYKOBOI Ta TEXHIYHOITBOPUOCTI. AAKE MAETLCS HE NPO
KOHKPETHY 0coby (xal, HaBiTb, BU3HAUYEHY NPUOAN3HO
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- «BAACHWK», «MPaBOBOAOAIAELLb» TOLLO) Ta i KOHKPET-
He npaBO CTOCOBHO NEBHWX OAar, AKi il HanexaTb, a
NpPO MOXAMBICTb NEBHOI (ane AOCUTb abCTPaKTHO BU-
3HaYeHOIi) MOAEAI NOBEAIHKM ByAb-IKOI 0COBU, «yCiX i
KOXHOro». Ha Moo AYMKY, Taka Nno3uuis 3akoHOAaBLIB
AA€E AOAATKOBI NiACTABM BIAHOCUTU MOMO AO EAEMEHTIB
3MICTY LMBIAbHOI MpaBO3AATHOCTI $i3MYHOT 0COOM.

Lo X cTocyeTbca NOHATTA «HEMAMHOBI NpaBa
iHTEAEKTYaAbHOI BAAQCHOCTI», TO BOHU, AK EAEMEHT BIA-
NOBIAHWX MPaBOBIAHOCKH, € MOXIAHUMW BiA NepLInX
ABOX Kateropin. OUeBUMAHO, aATOPUTM IXHbOTO BUHMUK-
HEHHS Ta NepeTBOPEHHA MOXHa 306pa3UTH TaKUM YK-
HOM: peaAi3ytoun CBOO CBOOOAY AiTePaTyPHOI, XYAOX-
HbOI, HAyKOBOI i TEXHIYHOI TBOPYOCTi Ta CBOE MpPaBO
Ha aBTOPCTBO, KOTPi BUCTYNaOTb TyT, LUBUALLE, HE K
HemMalHOBI bAara, a AK eAeMeHTH NpaBocyH’eKTHOCTI
yyacHUKa UMBIAbHUX BIAHOCWH, OCTaHHIN 3AIMCHIOE
iHTEAEKTYaAbHY, TBOPYY AiIAbHICTb, CTOCOBHO PEe3yAb-
TaTiB SIKOi y TBOpUSA, aBTopa abo y ocib, Bka3aHUX B
3aKOHIi, BUHMKAOTb 0COBUCTI HEMaNHOBI Ta MaNHOBI
npaBa iHTEAEKTYaAbHOI BAACHOCTI. OCKIAbKM 3a3Haue-
Hi BULLE BIAHOCUHU PErYAIOKOTbCA HOPMaMW UMBIAb-
HOro 3aKOHOAA@BCTBa, TO MNPV HaABHOCTI 0OCTaBWH,
nepeabayeHnx 3aKOHOM, BMHMKAIOTb LIMBIAbHI Mpa-
BOBIAHOCUHMW, 3MICTOM SAKMX €, 30KpPEMa, PO3rASAY-
BaHi TyT HEMaWHOBI (aAe TakoX i MalHOBI) NpaBa iH-
TeAeKTyaAbHOI BAACHOCTIL. Y CBOK uepry, HeManHOoBI
npaBa iHTEAEKTYaAbHOI BAACHOCTI, Ha MOK AYMKY, €
TaKUMM, LLIO MOXYTb BYyTH KBaAidiKoBaHi ik 0COBMUCTI
HemalHOBI 6Aara, SIKLLO BUXOAWUTM 3 TOTO, LLLO OCTaHHI
XapakKTepuayroTbCA 3rapyBaHMMK BULLE O3HaKaMu:
BOHM No36aBAEHi MaWHOBOro 3MiCTy, HEPO3PUBHO
noB’si3aHi i3 cy6’€eKTOM UMBIAbHOrO MpaBa, BU3HaHI
CYCMiAbCTBOM, @ TOMY OXOPOHSAIOTbCA LMBIABHUM 3a-
KOHOA@BCTBOM.

Ockinbkn y cT. 201 LUK YkpaiHu NaeTbCst Npo 0Co-
6u1cTi HemManHoBI baara, AKi «OXOPOHAKTbCA LIMBIAb-
HUM 3aKOHOAABCTBOM», BUHUKAE NMUTAHHS, YN MOXYTb

'V jiteparypi BHCJIOBIIOBAJach TOYKA 30Dy, BiAMOBIIHO
JI0 siKol 1i mpaBa € nmapHumu. JuB., Hanpukian: Cracubo-
®areea W.B. IlapHblenpaBa miM enie oiHa MOMbBITKA pa-
306paTI)C$[ C JIMYHBIMU HEUMYIIECTBCHHBIMU IIpaBaMH, CO-
MOCTaBUTh MX C MUMYIIECTBEHHBIMU IIPaBaMH U PACKPBITh
3HAYUMOCTh KaTeropHH «IapHble IpaBa» M WX BUJABI //
JluyHble HEUMYIECTBEHHbIC MpaBa: MPOOJIEMbl TEOPHU U
MPAaKTHKKA TPUMEHEHUs: ¢0. CTaTel M MHBIX MaTepHasoB /
mox pen. P.A. Credanuyka. — K.: FOpuaxomUuTEp, 2010. —
C. 151-155.

BIAHOCUHW LLIOAO Takmx BAar peryatoBatucs LMBIAb-
HUM 3aKOHOAABCTBOM, UM BOHW € AULLE 0O’€EKTOM
NpPaBOBOI OXOPOHN?

KomnaekcHMI aHanis cT. 201 i kHuru apyroi LIK
YKpaiH1 CBiaUMTb, WO 0COBMCTi HeMalHOBI HBAaara €
06’€EKTOM OXOPOHHMX LUMUBIAbHUX MPaABOBIAHOCUH, a
BIAHOCUHMU, LLO CKAAAAKOTbCHA Y 3B’A3KY 3 BMKOPUC-
TaHHAM 0COOUCTUX HEeMaMHOBMX OAar, € 00’€eKTOM
LUMBIABHO-NPaBOBOIO PeryAtoBaHHS.

Mpn UbOMY, 06’EKTOM PEryAATUBHUX LIMBIAbHUX
NpaBOBIAHOCKH € HE CaMi HEMaMHOBI NpaBa, a NoBe-
AIHKa AOAEN | BIAHOCUHM AHOAEN, NOB’A3aHI 3 TaKUMMU
npaBamMu - 3 peanisaliero BAACHMX npaB abo 3 Heob-
XIAHICTHO AOTPUMaHHS nNpaB iHWKX OCib.

BucHoBKK. Pa3om i3 TMM, UMBIAbHO-MPaBOBUIA
3aXMUCTY LK chepi 3aCTOCOBYETLCA BiAbLL LUIMPOKO, HixX
UMBIABHO-NPaBOBE pPEryAtoBaHHA. AKLWO UMBIAbHO-
npaBoBe PEeryAroBaHHs BIAHOCWMH LLOAO OCOOMCTMX
HeMarHOBMX MpaB (bAar) Moxe MaTu Micue TiAbKK Y
BUMNaAAKaX, NnepepdayeHnx 3aKOHOM, TO OXOPOHa 0CO-
6MCTUX HEMAWHOBUX MpPaB UMBIABHUM 33aKOHOAAB-
CTBOM (HaBiTb He BperyaboBaHMX HWUM Besnocepea-
HbO) MOXAMBA y ByAb-IKOMY BMMNAAKY 3a HasBHOCTI
TaKMX YMOB:

1) xapaKktep nopylleHoro npaBa (baara) € Ta-
KWUM, LLLO CTOCOBHO HbOr0 MOXYTb BUHUKATWU LMBIAbHI
BIAHOCUHMU;

2) xapaktep MOPYLUEHHS € TaKUM, O MOXAUBE
BUKOPUCTaHHSA CreuiaAbHUX (HanpuKaaa, cT. 296 LK
YKkpaiHun) abo 3aranbHux (cT. 16 LIK YkpaiHu) 3acobis
LUMBIAbHO-NPAaBOBOIO 3aXMCTY.

QAR 3aXUCTYy HematepiaAbHUX HBAar opAHOYaCHO
MOXYTb 6yTW BUKOPUCTaHI K cneLiaAbHi, Tak i 3aranb-
Hi cnocobu 3axucTy. I3 3aranbHUX 3acobiB HanuacTi-
e BMKOPWUCTOBYIOTbCH BIALUKOAYBAHHS 3aBAAHUX
30UTKIB Ta KOMMEHCcaLia MOPAAbHOI LLIKOAM (CT. 22,
23 UK YkpaiHn).

Ane fAIKWO aBTOPCTBO, cBOOOAA AiTEpaTypHOI,
XYAOXHbOI, HAayKOBOI i TEXHIYHOI TBOPUOCTI € HEMaw-
HOBUMW BAAramMu - AMLLE MOTEHLIMHUMKU 00’ EKTaMM
NpaBOBOi OXOPOHW, TO HEMAWHOBI MpaBa iHTEAEKTY-
aAbHOI BAACHOCTI, nepeabayeHi HopMaMu KHUMK YeT-
Beptoi LUK YKpaiHn Ta iHWKMMKW akKTaMK 3aKOHOAAB-
CTBa BUCTYNatOTb EAEMEHTOM iCHYHOUMX KOHKPETHUX
LUMBIABHUX NPaBOBIAHOCUH.
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XaputoHoBa OneHa IBaHiBHa

AO NMPOBAEMW BU3HAYEHHA 0COBUCTUX HEMAMHOBUX NMPAB ®I3UUYHOI OCOEM Y FAAY3I IHTEAEKTYAADb-
HOi BAACHOCTI

Y cTatTi po3rAiA@ETbCA NMUTAHHS MPOBAEMM BU3HAYEHHSI CYTHOCTI HEMAMHOBUKX MpaB CyO’eKTiB BIAHOCUH IHTEAEKTY-
aAbHOI BAQCHOCTI Ta CMiBBIAHOLLEHHSA TaKWX HEMaMHOBMX NPaB i3 3araAbHOM LIMBIAICTUUHO KATEropieto «0cobUCTI HEMan-
HOBi MpaBa». BU3HaAYa€eTbCs aATOPUTM BUHWKHEHHS, NEPETBOPEHHSA, OCOOAMBOCTI Ta XapaKTePUCTUKA TEPMIHO-NOHATTS
«0COBUCTI HEMaMHOBI NpaBa». AOCAIAKYETLCA NMUTAHHA LMBIABHO-MPABOBOrO 3aXMUCTy Ta LIMBIAbHO-NPABOBOIO PEryAtoBaH-
HS1 LOAO 0COBUCTUX HEMAWHOBUX MpaB.

KarouoBi cnoBa: iHTeAeKTyaAbHA BAACHICTb, HEMaWHOBI NpaBa, MarHOBI NpaBa, ¢idnuyHa ocoba, 06’ EKT LMBIAbHUX
npas.

XaputoHoBa EneHa UBaHOBHa

K NPOBAEME OMPEAEAEHUA AMYHBIX HEUMYLLECTBEHHbIX MPAB ®U3UYECKOI0 AMLA B OBAACTU UH-
TEAAEKTYAAbHOW COECTBEHHOCTH

B ctatbe paccmatprBaeTca BONPoc NpobAeMbl ONPEAEAEHUS CYLLHOCTU HEUMYLLECTBEHHbIX MpaB CyObeKTOB OTHO-
LLIEHWI UHTEAAEKTYAABHON COBCTBEHHOCTU M COOTHOLLEHWE TaKUX HEMMYLLEECTBEHHbIX NPaB C 00LLEN LLUBUAUCTUUECKON Ka-
Teropuew «<AMYHble HEMMYLLLECTBEHHbIE NpaBar. ONpeAeAatoTCca aArTOPUTM BO3HUKHOBEHMS, Npeobpa3oBaHusi, 0COOEHHOC-
TW ¥ XapakKTePUCTUKA NOHATUSA «AMYHbIE HEMMYLLIECTBEHHbIE NpaBa»r. MccaeayeTcs BONPOC rpaXAaHCKO-NPaBOBOM 3aLmTbI
W rpaXAaHCKO-NPaBOBOro PEryAMPOBaHUS B OTHOLLEHUM AUYHBIX HEUMYLLLECTBEHHbIX MPaB.

KnroueBble cnoBa: MHTEANEKTYaAbHAsi COOCTBEHHOCTb, UMYLLLECTBEHHbIE NPaBa, HEUMYLLECTBEHHbIE NpaBa, GUsu-
Yyeckoe AULLO, 0OBEKT rpaxAaHCKUX NpaB.

Kharitonova Helena Ivanivna

DEFINITION OF THE PROBLEM MORAL RIGHTS OF INDIVIDUALS IN THE INTELLECTUAL PROPERTY FIELD

The article discusses the problems of defining the essence of the moral rights of intellectual property and the
value of suchintangible rights tsivilisticheskoy with the general category of «<moral rights.» Definedalgorithmemergence,
transformation, soblyvostiandcharacteristicsoftheconceptof «<moralrights.» Thequestionofcivilprotectionandcivilregulatio
n ofmoralrights.

Key words: intellectual property, moral rights, property rights, a person, an object of civil rights.



