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YAK 341(4)

®dopmaHiok BikTopisa BacuniBHa,
KaHAMAAT IOPUAMUHWUX HAYK, AOLIEHT, AOLIEHT

kadeppu npaBa €sponencbkoro Coro3y Ta MOPIBHAABHOIO NPaBO3HaBCTBA
HauioHanbHOro yHiBepcutety «OAeCbKa FOpUAMYHA akapeMis»

EAVHUNIN EBPOMNENCHLKUN PUHOK
Y COEPI MPABA IHTENEKTYANTbHOT BJJACHOCT!

MoctaHoBKa npobAaeMU. Br3HauyaAbHOK TeEH-
AEHLJEID OCTaHHIX AECATUAITb € NPOLIECU CBITOBOI Ta
perioHaAbHOI iHTerpaLuii, Wwo Npu3BeAr A0 3MiHU Tpa-
AMLIMHOT POAI HaUIOHaAbHUX AEpPXaB Ta YCBIAOMAEH-
HS NoTpebu B 3acHyBaHHI BiAbLL KPYNHUX (HAaAHALO-
HaAbHUX, HAAAEPXABHMX) GOPM MOAITUYHUX COHO3IB,
3AATHUX YNPaBASATU CYCMiALCTBOM Yy MacliTabax Bxe
He OAHIEl KpaiHW, a LJAOrO PErioHy Yv KOHTUHEHTY,
ocobAnBE MicLe cepep AKX 3ariMae EBPONENCbKUI
Coto3 (EC). BinokpeMuBLLMCH BiA MiXXHApPOAHOIO npa-
Ba, NpaBo EC He 3AMAOCS MOBHICTIO M 3 BHYTPILLIHbO-
A€pPXaBHWUM (HaLiOHaAbHWMM) NPaBOM, @ BUCTYMaeE sk
caMoCTilHa NpaBoBa cMcTeMa 3i CBOIMU AXEPEAaMMU,
dopmamu nNpaBOTBOPUOCTI Ta NpPaBO3aCTOCyBaHHA,
cneunodiyHMMMU  MexaHisMaMn  3aXUCTy NpPaBOBUX
HOPM BiA NOPYLUEHD.

OcrtaHHIM 4Yacom cnocTepiraeTbCA aKkTuBi3auis
PO3BUTKY NpaBoBOi cuctemu €C y raaysi npuBaTtHOro
npaBa, 30Kpema, y cdepi npaBoBOI OXOPOHU IHTEAEKTY-
aAbHOI BAAcHOCTI. Hapasi BinbyBa€eTbca GOpMyBaHHS
EBPONENCLKOro MPMBATHOMO MpaBa («eBponeisauis»
npuMBaTHOrO NpaBa KpaiH-YaeHiB €C), o obymoBAe-
HO METOI CTBOPEHHSA Ta QYHKLIOHYBAHHA CMiAbHOIO
PUHKy. B HalioHaAbHMX NMpPaBOBMX CUCTEMaX KpaiH
€BPONKM PEryAtoBaHHIO CyCMiAbHUX BIAHOCWMH y coe-
pi IHTEAEKTYaAbHOI BAACHOCTI MPMAIAAETLCA 3HAYHa
yBara. BopHOYacC HUHI aHi yHiBepcaAbHi MiXHapOA-
Hi AOroBOpPW, aHi BMKAKOYHO HaLiOHAAbHO-NPaBOBE
PEryAtoBaHHA y cdepi iHTEAEKTYaAbHOI BAACHOCTI He
MOXYTb 3abe3neunTn ePpeKTUBHICTb NPaBOBOI OXOPO-
HW pe3yAbTaTiB IHTEAEKTYaAbHOI TBOPYOI AISAbHOCTI.
Y 3B’A3KY 3 UMM AeAaAi HiAbLLOrO 3HaYeHHSA HabyBae
HOBWI perioHaAbHWM iHTErpaLUiMHWMIM NPaBOBUI Mexa-
Hi3M PeryAtoBaHHA 3a3Ha4ye€HMUX BIAHOCUH.

MpaBo iHTEeAeKTyaAbHOI BAacHOCTI €EC € HOBOO
rany3sto npabsa €C, WO OCTaHHIM 4YaCOM AOCWUTb iH-
TEHCMBHO PO3BMBAETLCS Ta BTIAIOE MPABOBUIM AOCBIA
KpaiH-uneHiB EC y chepi NpaBOBOi OXOPOHU iHTEAEK-
TyaAbHOI BAACHOCTI, AAl SIKMX CTaHAApPTU npaBa €C
6yAM BaXXAMBMM YMHHWKOM PO3BWTKY HaLLiOHAAbHOMO
3aKOHOAABCTBA Ta OLUIHKM epEeKTUBHOCTI peanisaLii

BiANOBIAHMX NpaB.

CTtaH AOCAIAKEHHA TeMMU. [MUTaHHSA LWOAO EAM-
HOrO EBPOMENCHKOrO PUHKY i 3araAbHUX rapMoHi3a-
LiMHMX npoueciB y cohepi npaBa iHTEAEKT TyaAbHOI
BAQCHOCTI AOCAIAXYBaAKM y CBOiX poboTtax 3apybixHi
HaykoBLi: A. Aitu, B. Eaenbman, @. TotueH, I1. Iposc,
A. MaprtiHo, C. MickiH, AX. Pivapac, P. XiaTi, A. Po3a,
M. CAOT Ta iHLWi.

MeTta AOCAIAKEHHA AQHOT TEMU NOASITa€ B TOMY,
o6 3a AOMOMOroH KOMMAEKCHOIO aHani3y BM3Ha-
YWUTW, PO3KPUTKU CYTHICTb Ta MpOaHaAi3yBaTU EAMHUM
€BPONENCbKNIN PUHOK i 3aranbHi MUTAHHA rapMOHi-
3aUiMHMX MpoLUeciB y chepi npaBa iHTEAEKTYaAbHOI
BAQCHOCTI

Buknap ocHoBHOro marepiany. Cama nocta-
HOBKa MWTAHHS MPO MPOrpecuMBHE CTAHOBAEHHS Ta
PO3BUTOK EAMHOIO KOMYHITAPHOIO PUHKY AOFIYHO Ne-
pepbavae coboro Ty 06CTaBUHY, O OCHOBOMOAOXHI
€BPONENCHbKI MPUHLMNU BIABHOTO Pyxy TOBapiB i no-
CAYr MOBWHHI 6 HWHI 3acTocoByBaTUCA B Habarato
6iAbLLIOMY CTYMEHi, HiX KoAuCb. Xoua cT. 30 AoroBopy
npo €C 1957 poky i He byna MopndikoBaHa nisHille
NPUAHATUMKU EAMHUM EBponencbknm Aktom, Maa-
CTPUXTCbKMM AOroBopomM npo Esponeicbkuii Cotos,
AmcTepaaMcbknM i Hiuubkum AoroBopamu, ane ii
NMOAOXEHHA B CAMOMYy LLUMPOKOMY CEHCi MOBWUHHI iH-
TEPMNPETyBaTUCA SK iICTOTHUM YMHOM, LLLO HE BiANOBI-
AAIOTb LIAAM CTBOPEHHSA i QYHKLIOHYBaAHHA EAMHOIO
PUHKY B TOMY CEHCI, K Lle BU3Haua€eTbes B CT. 14 Ao-
roBopy npo €C, 10670 «npocTip 6e3 BHYTPILLHIX KOPAO-
HiB, B IKOMY, 3rAHO 3 MOAOXEHHAMM LbOro AOroBopy,
3a6e3neuyeTbca BiAbHUI pyx TOBapiB, OCiO, MOCAYT i
kanitanie» OTxe, M1 3HOBY MPUXOAMMO AO BiAOMOI AU-
AEMU: HeOBXiAHICTb CTBOPEHHSI EAMHOIO KOMYHiTap-
HOro PUHKY i Npobaema obMmeXxeHb B peanidaLii Lboro
npouecy.

Y 3apybixHil HOPUAMYUHIN HayLi 3 AQHOTO MUTaH-
HA 3aMpOMNOHOBAHO KiAbKa AOCUTb €PEKTUBHUX LUAS-
XiB | HANpPAMKIB BMPiLLEHHS NPOBAEMU, CYyTb OAHOTO
3 AAKUX NoAarae B HacTynHomy. LLLo6 icToTHO obmex-
utM 6ap’epu, WO BUHUKAIOTb Ha LLASIXY CTBOPEHHSA Ta
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YCMILLHOrO QYHKLUIOHYBAHHA EAMHOIO KOMYHITapHOro
PUHKY B CUAY 3acTocyBaHHs cT. 30 AoroBopy npo €C,
nponoHyeTtbes (A. Poys, I. ToBepe, ®. lToTueH, E. Yaur,
I. Wpikep Ta iH.) rapmMoHi3aLiriHi 3axoan B Ui coepi
pPO3pPOBASATM | MPUIMMATHM Ha KOMYHITApHUX, @ He Ha
OKPEMO B3ATOMY HaLjioHaAbHOMY piBHI [5, ¢. 48]. Lle €
MOXAMBWUM HWHI 3 TIET NPOCTOI MPUYMHM, Lo cT. 30 Ao-
rosopy npo €C He BM3HaAYa€ BUKAKOYHY KOMMETEHLiO
AEPXAB-UYAEHIB (3aKpiNAOOUM 0BOMEXEHHS, Lo BBO-
ATbCS B AEPXXaBaXx LLLOAO NPaBOBOI OXOPOHU iHTEAEK-
TyaAbHOI BAGCHOCTI), @ 3aKPIMNAIOE Tak 3BaHy «KOHKypy-
rouy» (CniAbHY) KOMMeTeHUjito EC Ta AepXKaB-UAeHiB No
3a3HaueHux y cTatTi nutanHsax [10, ¢. 313-320].

A0 HabpaHHS YMHHOCTI NMOAOXEHb €EaMHOro €B-
ponencbkoro Akra, NpuMrHATOro B 1986 p., NoAibHi
rapMOHi3aLinHi 3aX0AM 3AIMCHIOBAAMCA Ha OCHOBI NMO-
AOXeHb CT. 94 AoroBopy npo EC WASXOM OAHOFOAOC-
HOro MPUUHATTA pilleHHs Papoto €C. Y 3a3HaueHin
cTaTTi, 30Kpema, Mwaoca npo Te, Wwo «Paaa, npuima-
FOUM pilleHHA Ha nponoauuito Komicii, BUAGE AUpPEK-
TUBW LWOAO 3OAMXKEHHSI 3aKOHOAABYMX MOAOXKEHb,
NPUMKCIB i aAMIHICTPATUBHUX Al AEPXaB-UYNEHIB, AKi
NPAMO 3a4inatoTb CTBOPEHHS abo ¢yHKLIOHYBaHHSA
CMiAbHOTO PUHKY».

Cyn €C y cBOeMy pillleHHI y cnpaBi AeHKaBiT
(«Denkavit») NpUMLLIOB AO BUCHOBKY MPO T€, L0 BUHAT-
K1, nepepbaueti ct. 30 AoroBopy npo EC, He MOXYTb
GiAbLLIE CAYXUTW MIACTABOI A0 NPUNHATTS Papoto EC
rapMOHi3aLiMHMX AMPEKTUB Ha MiAcTaBi cT. 94 Aoro-
BOPY 3 MPUUYMUHKU OAHOIO AULLIE ICHYBaHHS BiAMiHHOC-
TeW y HalLiOHAAbHOMY 3aKOHOAAQBCTBI AEPXaB-UNEHIB
€C. lHwnmMmKn cnoBamu, 1. 94 AoroBopy npo EC moxe
nos6aButn c1. 30 uboro X Aorosopy ii 3micTy Ta 3Ha-
YeHHA i 3pobUTK ii HENPUAATHOIO B TUX cdhepax, AKi
npu3HaveHi A0 rapMoHi3aLlii 3a AONOMOror NPUNHAT-
TS AMPEKTUMB.

Takum unHOM, cT. 94 Aorosopy nNpo EC cTBOpPU-
A AOCWTb CMAbHWI 3aKOHOAABYMIA MOTeHLUian-6a3unc
ANSI 3AIMCHEHHST Mpouecy rapMoHi3auii (36AMXEHHS)
HaLLiOHAaAbHOIO 3aKOHOAABCTBA Y Chepi iIHTeAeKTyaAb-
HOi BAAcHOCTI [4, ¢. 224]. Xouya Ha NpakTULi CKAana-
cA Aello BiAMiHHa cuTyalif, sika 3pobuaa Lein npo-
LEeAYPHUI MeXaHi3aM HenpautorunuM 3 TiET MPUUKNHMK,
O AEPXaBU-YAEHW HE TOPIAM HACTIAbKWU CUAbBHUM
6axaHHAM nepepaBati CniAbHOTI Xxoua 6 yacTUHY iX
3aKOHOAABYOI KOMMETEHLIT y chepi NPUMHATTA BiaMno-
BiAHOI HOpMaTMBHOI 623K B rany3i NpaBOBOI OXOPOHM
iHTEAEKTYaAbHOI BAACHOCTI [6B].

E€AMHUI EBpONENCbKMIA AKT, NPUNHATUMI B 1986
p., BBiB HOBWI NPOLIEAYPHMIA MOPSIAOK LLLOAO 3AIMCHEH-
HS rapPMOHI3aLiMHMX 3aX0AiB 3riAHO BBEAEHOI HUM Yy
Aorosip npo €C ct. 95. [OAOBHOIO BiAMIHHOK PUCOIO
LbOro NPOLEAYPHOrO MEXaHi3aMy € Te, L0 BBOAWUTLCSA
TaK 3BaHa KBanidikoBaHa binbLLiCTb ronociB B Papi €C
3 NMuTaHb, 3a3Ha4YeHKX B yXXe NpoaHaAi30BaHOI HaMK
CcT. 14, BKAOUAKOUM i BiAbHUIM PyX TOBAPIB i YCAYT.

3BepHemMocs A0 CT. 95 AoroBopy, ika rOBOPUTb,
wo «Papa, npuimaroun pilLieHHS BiANOBIAHO AO NpoOLe-
Aypy, nepepbaueHoi cT. 251 AoroBopy (KBanidikoBa-
Hoto BiAbLLICTIO), 33 Npono3uuieto Komicii, y B3aemoaii
3 EBponencbKUM NapAaMeHTOM i MiCAA KOHCYAbTaLLiM
3 EKOHOMIYHMM i coujanbHUM KOMITETOM PO3POOASiE
3aX0AM CNPSIMOBAHI Ha 36AMXEHHSA HOPM, LLIO BNPOBa-
AXKYHOTbCA B AEpXKaBaX-UAeHax 3aKoHOoAaBYMM abo ap-
MiHICTPaTUBHUM LUASIXOM, AAS TOTO 10O 3abe3neunTu
CTBOPEHHS Ta GYHKLIOHYBAHHSA BHYTPILLHBOIO PUHKY»
(n. 1 c1. 95 Aorosopy npo €C).

LliAkoM 3p0O3yMiAO, LLO TUM paLioHaAbHUM 3ep-
HOM, SIKMWM A€XMWTb B OCHOBI 3a3Ha4Y€HMX 3MiH | MOAU-
odikauin Aoroopy npo €C, € HeobxipHicTb 6e3nepe-
LLUKOAHOTO 3AIMCHEHHS Ta peani3allii rapMOHi3aLiMHUX
NPOLECIB i 3ax0AiB, AKi MOraM 6 6yTh «BAOKOBaHI» B
iHLWOMY BMMNaAKY Xo4a 6 OAHWM HeraTMBHMM FOAOCOM
AepxaBu-uneHa. TOAOBHa X MeTa, Ha AYMKY npode-
copa I.Ax. CAoTa, Le NPUCKOPEHHSA Ta aKTMBi3aLif
€BPONENCbKMUX iHTErPaLLIMHUX MPOLECIB AK Takmx [12,
c. 378-397].

HeobxinHO B LbOMY 3B’AA3KYy BiA3HAUMTU i TOW
daKT, WO 3ripAHO 3 HOBOK MPOLEAYPOIO EBponeit-
CbKWI NapAaMeHT, iKW paHille nepebyBaB y AOCUTb
nacuMBHOMYy cTaHi [1, ¢. 167-169], HUHI TakoX MOXe
nonepeaxXaTu NPUUHATTS TUX rapMOHI3aLiMHKUX 3axo-
AiB, 3 AKUMMU BiH HE 3ropeH. lMpryumHa LbOoro KpUETLCH
B TOMY, WO AoroBip npo €sponencbknin Cotos 1992
poky BBiB B AoroBip npo €C cT1. 251, Wo MiCTUTb Tak
3BaHMN MOPSIAOK «3roan» WOAO CT. 95 AoroBopy, no-
CUAIOKOUYM MPU LIbOMY 3HA4YMMICTb i Bary noauuii €s-
PONENCLKOrO0 MapAaMeHTy B MPUUHATTI LLIAOTO PSAY
KAFOYOBMX PilLIEHb.

BaxAMBO 3ayBaXMTW Yy LbOMY 3B’A3KY i TOW MO-
MEHT, L0 3 AATM HabpaHHA YMHHOCTI MOAOXEHb NO-
rosopy npo €sponencbknin Coto3 EBPONENCbKMit
napAaMeHT Bxe He 3abapmnBCs CKOpUCTATUCA 3a3Ha-
UYEHOIO BULLE NPEPOraTMBoLo LWOAO NpaBa iHTEAEKTY-
aAbHOI BAACHOCTI. BiH BiAKMHYB CBOrO Yacy NPUUHATTS
AVPEKTUBU NPO NPaBOBY OXOPOHY BMHAXOAIB B rany3i
6i0TEXHOAOTIT, AKa TMM He MeHLL nepLl byna cxBaAeHa
Papoto.

OpHak €aMHMIA €BPONENCHKMI AKT «KOMMEH-
cyBaB», 3a croBaMu npodecopa |. foBepe, NeBHOKO
MipotO Ti BTpaTH, WO 3a3HaAU AepxaBu-uneHn €C y
3B’A3Ky 3 No36aBAeHHsIM iX NpaBa BeTo B Papi €C 3a
AOMOMOIOK BBEAEHHS B CT. 95 AoroBopy npo €C nyHk-
Ty 4, 3ripHO 3 AKUM «AKLWO MICAA MPUAHATTA Papoto
KBaAidpikoBaHOM BiAbLLICTIO 3aX0AIB AAS rapMOHi3aLji
b6yab-SiKa 3 AepXaB-UYAEHIB BM3HAE 3a HeobxiaHe 3a-
CTOCYBaHHS HaLiOHAAbHWX MPaBOBMX HOPM, 06rpyH-
TOBAHWUX KPanHbOIO HeobXiaHICTIO, Wo nepepbayeHo
crarteto 30, ... BOHa MOBIAOMASIE NPO HUX KOMICItO.
Komicist NnoropXyeTbca Ha 3acToCyBaHHSA BiANOBIAHMX
HOPM, NEPEKOHABLUUCD, LLO BOHU He € 3acOOOM He-
BUMpaBAaHOI AUCKPUMIHaLIT abo npuxoBaHUX obme-
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XEHb Y TOPFiBAI MiX AepXXaBamu-uneHamm» [5, c. 49].

Binblie TOro, pAani 3a3HadeHa cT. 95 BBOAUTb
Tak 3BaHy «CMpoLUeHy» npoueaypy 6e3nocepeaHboro
3BepHeHHSA A0 Cyay EC Kowmicii Akoicbk iHLWOT AepxaBu-
yneHa CniBToBapuCTBa, B BIACTYN BiA NMOAOXEHb CT.
226 i 227 poroBopy, AKWO BOHW BBaxaTtuMyTb, LLO
iHLWa AepXaBa-YAeH MPOTUMNPaBHO BUKOPUCTOBYE MNO-
BHOBaXeHHA, nepepbayeHi B pAaHin cratTi. [HwWumK
CAOBaMU, NMOAOXEHHS, 3aKkpinAeHe B M. 4 cT. 95, Ha-
MaraeTbCA NMOM’SIKLIWUTU Ty CUTyaLitO, KOAW 3aCTOCy-
BaHHs cT. 30 AoroBopy npo EC ctano 6 HEMOXAUBUM
B KOHTEKCTI KOMYHITApHMX rapMOHi3aLiMiHNX 3aXO0AiB.

HesBaxatoun Ha ToW dakT, WO 3anpoBapXyBa-
Ha npoueaypa MaKCMMaAbHO CrPOLLYyE camMy MOX-
AMBICTb 3alikaBAeHUX cyb’eKTiB 3BepTatncs A0 Cyay
€C, NoTeHUiMHMIA Xe BMNAMB pilleHb camoro Cyay 3a-
AMLLAETbCS AOCUTb 06MeEXeHUM. OCKiAbKK HUHI, y pasi
peanizauii noAoXeHb M. 4 c1. 95 Cya Haue He Mae no-
BHOBaX€eHHS He 3actocoByBaTth cT. 30 AOroBopy Ha-
BiTb Y CBITAI CydacHMX rapMOoHi3auiMHKX 3axoaiB Cnis-
TOBapuCTBa B Ui chepi, AK BiH BUMHUB paHille npwu
BUPILLIEHHI cnpaBu «AeH-KaBiT, ane NOBMHEH byae B
CBOIX PilLEHHSX BpaxoByBaT HacaMnepea NOAOXEH-
HA HaUiOHAAbHOIO 3aKOHOAABCTBa B aCneKTi 3akAaa-
AEHWX Y HbOMY BUHATKIB. TO6TO, 3HOBY BUHWKAE CBOE-
piAHE NPOTUPIYYSA, HABITb KOAI3If.

OTmxe, nepea HaMKW CNpaBXHA cUCTeMa «CTpPuU-
MyBaHb i NpOTMBar» B KOHTEKCTI MHOXWHHOCTI aK-
TOPiB EAMHONO 3araAbHOEBPOMEMCLKOIO MOAITUKO-
NpaBoOBOro MNPOLIECY, MOB’A3aHOr0 3 HeObXiAHICTIO,
3 0AHOro 60Ky, peanidyBaTu iA€t0 EAMHOTO EBPOMEN-
CbKOTO PUHKY 6e3 ByAb-AKMX BHYTpILLHiX 6ap’epiB, a 3
iHWworo 60Ky, NoTpeboto Y3roAUTH iHTEPECH | BOAI BCiX
yyacHWKIB LbOro «baratoliapoBoro» npouecy - €C
(BKAKOUYAOUM BCi MOr0 OCHOBHI IHCTUTYTH) i AepXaB-
uneHiB. OAMH 3 TOAOBHMX Xe 6ap’epiB, CBOEPIAHMX
«YOPHUX KYAb» Ha LUAAXY CTBOPEHHS T8 HOPMAaAbHOIO
bYHKUIOHYBAHHSA EAMHOIO PUHKY BYAO i 3aAULLIAETLCA
npaBo iHTEAEKTYaAbHOI BAACHOCTI, HauiOHaAbHe 3a
3MICTOM, KOMYHITapHe - 3a 3HaYEHHSM.

Y psiai pobit 3apybidkHMX AOCAIAHMKIB AaHOT NpPoO-
6nemu (A. BiHbec, . ToBepe Ta iH.) roBOpUTbLCS HaBIThb
npo Te, WO CNpoLLeHa npoueaypa 3sepHeHHA A0 Cyay
€C, BBepeHa EAMHUM EBponencbkum Aktom B 1986 p.
i NoOB’A3aHa 3 MOXAUBICTIO BUKOPUCTAHHA Ta peaaAisa-
Uil HaLUiOHAABHUM 3aKOHOAABLIEM CBOTMO «iHTEPECY», 3
TOUKM 30py MpaBa iHTEAEKTYaAbHOI BAACHOCTI € «KpO-
KOM Ha3ap» Bia MPOLECY EBPOMNENCHKOI iHTerpauii Ao
npUMaTty HaliOHaAbHO-MPaBOBOI OXOPOHM [13, ¢. 358-
361]. MNpupoaHO i Te, Lo HaNbAMXKYMM Yacom Kowmicia
i Cyn €C 3iTKHYTbCA 3 AOCUTb CKAAAHOKD | AEAIKATHOO
NPOHAEMOLO 3HAXOAXKEHHSA BaAaHCY i Y3roAKEHHS BOAI
MiX HaUiOHaAbHUM | KOMYHITapHUM iHTEPECOM, Ha-
LiOHAABHUMU Ta KOMYHITApPHUMU LIASIMU B KOHTEKCTI
iHTepnpeTaLiji i 3acTocyBaHHS MPaBUA NPO BiAbHUI PyX
TOBapIB i MOCAYT, NPO KOHKYpeHUjto. OAHaK y LbOMY BK-

NaAKy FOAOBHMIM aKLEHT NOBUMHEH 3MiCTUTUCA 3 PiBHSA
YXBAAEHHS PilLIEHHA Ha PiBEHb MOr0 KOHKPETHOI pea-
Ai3aji, B TOMY YMCAI | B chepi npaBa iHTEAEKTYaAbHOI
BAACHOCTI.

3p0O3yMin0, IO MEBHOK MipO HeraTMBHUM
BNAMB M. 4 cT. 95 AoroBopy B HanbAMXUiK nepcnek-
TUBI AACTb Npo cebe 3HATM came B chepi NpaBOBOI
OXOPOHW IHTEAEKTYaAbHOI BAACHOCTI. 3a3HaueHe no-
AOXEHHS, 0YEBUAHO, MOXe OYTW BUKOPUCTAHO B TUX
BUNaAKax, KOAU AepxaBu-UneHn EC 3axouyTb NpoBeC-
TV TaK 3BaHi rapMoOHi3aLiiHi 3aX0AM BIAHOCHO CBOTO
HaLLiOHaABHOIO 3aKOHOA@BCTBaA Ha OCHOBI CT. 95 Ao-
rosopy npo €C.

AK BXe roBopuaocs, cT. 95 BBOAUTLCA CripoLLe-
Ha nNpoueAypa LWOAO MNPUUHATTA TFapMOHI3aLiMHUX
3aX0AIB B NMOPIBHAHHI 3 TMM, WO 6yno nepepabaveHo
B paHile 3acTocoByBaHin cT. 94 Aorosopy. Tum He
MEHLL, 3a3HaveHa cTaTTa nepepdavae cama no cobi,
Lo 6iAblicTb MiHicTpiB B Paai EC noropntbest 3a AO-
NMOMOIOO CBOIO NO3UTUBHOIO FOAOCYBaHHSA 3 TUM, IO
HEeOoOXiAHICTb | GOpPMM TaKoi rapMOHi3aLi BaXAUBi ¢
iCTOTHI.

Biaomo, WO Wwe Ha 30pi dopmyBaHHA EBponen-
CbKMX CMIBTOBApUCTB, Y Aarekomy 1959 poui 6yau
CTBOPEHi Tpu poboui rpynv AAA BMBYEHHSI YMOB i
MOXAUBKX GOPM 3BAMXKEHHA HaLOHAAbHMX 3aKOHO-
AABCTB OKPEMUX AEPXaB y raAysi NnaTeHTHO-NPaBOBOl
OXOPOHM, MPOMMUCAOBUX 3pasKiB i TOBApHUX 3HaKIB.
MWHYAO BXe MawxXe MiBCTOAITTA, @ rapMOHiI30BaHO
AULLE 3aKOHOAQBCTBO NPO TOBApPHi 3HAaKKM i NPOMUCAO-
Bi 3pa3ku. BaxanBo matu Ha yBasi i ToM dakT, Wo ic-
HYE AOCUTb CUAbHWIA BMAMB (AKLLO HEe ckasaTth — A0DI)
LLIOAO OLHIOBAHHS NpaBa iHTEeAEKTyaAbHOI BAACHOCTI
B HaLOHaAbHIW, @ HE B 3araAbHO KOMYHITApHiA KOM-
neTeHuii, Wo MPUPOAHMM UYMHOM BIAHOCUTLCS | AO
npaBoOBOi OXOPOHW TBOPIB AiTEPaTypK, HaykM i MUC-
TEUTBa B LUMPOKOMY CEHCi CAOBa (aBTOPCbKE MpaBo
i CyMiXHi npaBa).

3apybixHi pocnipHnkn (K.@. barep, A. Aitu,
I. lpikep) abCOAOTHO CnpaBeAAMBO, AK HAaM BUAA-
€TbCS, BKA3YOTb Ha Te, LLLO TOAOBHa NpobAema LLoAO
NnpaBoBOI OXOPOHW IHTEAEKTYaAbHOI BAACHOCTI MOAS-
ra€ B BOAOAIHHI NMOAITUYHOI MYAPOCTI i BOAI MO NiAHE-
CEHHIO 3araAbHO KOMYHITapHUX iHTEpeCiB Haa Haujio-
HaAbHUMU [2, ¢. 379-410]. Cutyauif, o CKAAAA€ETbCS
HWHI, Taka, WO NpPakTUYHO byab-Aka cnpoba rapmo-
Hi3yBaTh (36AM3WUTM) HaALIOHAAbHI IHTEAEKTYaAbHO-
NnpaBoOBi 3aKOHW 3YCTPIYaE CUAbHY MPOTUAID 3 BOKy
AepxaB-uneHiB EBponencbkoro Coroay, ki 30BCiM He
6axatoTb «AIAUTMCS» XOo4a 6 YaCTMHKOH CBOTO CyBepe-
HiTETY Ha kopucTb EC [3].

ToMy 30BCIM He AMBHWIK TOM GaKT, LLO KOMYHI-
TapHi rapMoHi3aUirHii noAiTuui y coepi npaBoBoi
OXOPOHW IHTEAEKTYAAbHOI BAQCHOCTI BAAETbCA 3Ha-
MTU AKMICb BUXiA | AOMOITUCS MEBHUX YCMiXiB AMLUE
B TMX 0OAAQCTAX NPaBOBOI OXOPOHM, fAKi MOB’sI3aHi 3
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HOBMMM 06’EKTAMM iHTEAEKTYAAbHOI BAACHOCTI Ta HO-
BUMU GOPMaMM ix BUKOPUCTAHHS, OCKIAbKM Byab-Aike
edeKTMBHE PillEHHSA 3 LIMX MUTAHb NOKW HE 3anpono-
HoBaHo. CtoaM, 30KpeMa, MOXHa BiAHECTM MpobreMu
NpPaBOBOi OXOPOHM KOMM KOTEPHMX Nporpam i 6a3 pa-
HKX, CYNYyTHUKOBOTO i KabeAbHOro TenebaueHHs, npa-
Ba 3AaBaTW B NPOKaT, TUMOAOTIT IHTErPAAbHUX MiKPO-
CXEM, CeNEKLIMHUX AOCSTHEHD i T.A.

Tomy, AyMaeTbCs, WO BKa3aHa TEHAEHUIA He
30BCiM CNiBBIAHOCUTLCA 3 MOAOXEHHAM M. «h» CT. 3
AoroBopy npo E€C, sika NPOroAoCMAa HeOOXIAHICTb
«3OAMXEHHST 3aKOHOAABCTB AEPXXaB-UAEHIB Y Tilt Mipi,
B SIKiM e HeOobXiAHO AAST OYHKLIOHYBAHHS CMiAbHO-
r0 PUHKY» SIK OAHIET 3 GOPM AOCATHEHHSA LiAen i 3a-
BAaHb EC. 3p03yMin0, WO Taka «HE3roBipAMBa» MNo-
3uuif AepxaB-yneHiB EC He y3ropxyeTtbes i 3 ¢T. 10
AoroBopy, Aka 3aKpinAtoe 060B’A30K AepPXKaB-YAEHIB
«CMPUSTU BMKOHAHHIO 3aBAaHb ToBapuctBar. OTxe,
3HOBY BXE BKOTPE MU HaTpanAsiEMO Ha MPOTUPIYYS:
b6axaHe i pilicHe B Teopii i NpakTULi KOMyHiTapHOro
6yaiBHULUTBA MOXe He 3biratmcs.

AK BiAOMO, BBEAEHHA MaacTpUXTCbKUM AOroBo-
poM npo €Bponercbknini Coro3 Tak 3BaHOM0 NPUHLMNY
cybcupiapHocTi (cT. 5 AoroBopy npo €C) noctaBUAO
NMUTaHHS NPO Te, UM € rapMOHi3aUiMHi npoueaypu y
cdepi NpaBOBOi OXOPOHW iHTEAEKTYaAbHOI BAACHOCTI
NpPeporaTMBo KOMyHITapHOro piBHs abo Hi. 3BepHe-
MOCS1 B LIbOMY 3B’A13Ky AO MOAOXEHb CaMOi Ha3BaHOI
HaMW CTaTTi, AKa 3aKPinAOe ByKBaAbHO HACTyMHe:

«CninbHOTa Ai€ B MeXax CBOiX MOBHOBaXeHb, BU-
3Ha4yeHMX UM AOroBOpOM Ta NOCTABAEHWMU nepea
HUM TYT LAAMU.

B obnacTsax, AKi He niaAnaAatoTb MiA MOro BUKAKOY-
HYy koMneTeHLjto, CrniAbHOTa Ai€ BIAMOBIAHO AO MPUH-
umMny cybcuaiapHOCTI, AKLLO i OCKIAbKM ULiAI nepea-
6auyBaHoOi Aii He MOXYTb BYTU AOCATHYTI B AOCTaTHIN
Mipi AepXaBaMu-YneHaMu i ToMy, B CUAY MacluTabis
i pe3ynbTaTiB NnepeabavyBaHoi Aii, MOXyTb 6yTH BiAbLL
ycnilWHO AOCArHyTi CniBTOBAapMUCTBOM.

Byab-SKi aii CniBTOBapMCTBa HE MOBUHHI MTU AAA
TOro, LLO HEOOXIAHO AAA AOCATHEHHS Linel Lboro Ao-
roBopy».

TakKnMM YMHOM, CAIA NIAKPECAUTH, WO METa i 3a-
BAAQHHA EBPOMNENCbKUX TAPMOHI3aLIMHUX 3axoAiB
LLIOAO MPaBOBOI OXOPOHWU iHTEAEKTYaAbHOI BAACHOCTI
NnoAirae B TOMy, WOO 3HATM MEPELUKOAM Ha LUASIXY
BIAbHOIO pyXy OXOPOHIOBAHMX MPaBOM iHTEAEKTYaAb-
HOi BAQCHOCTI 00’€KTiB, BUKAMKAHWUX BiAMIHHOCTAMM
HaLjoOHaAbHMX 3aKOHOAABCTB Yy Ui cdepi. [HWUmMH
CAOBaMW, 3aBAAHHSA MOASITAE B TOMY, LLOO AOCAITH Lij-
Aelt AoroBopy npo €C, roAOBHA X 3 HUX — CTBOPEHHS
€AMHOTO BHYTPILLHbOIO PUHKY. BiAbLLE TOro, abcotoT-
HO SICHO, LLIO L€ TOAOBHOI MEeTU DiAbLLIOD MIPOK He
AOCSIITU B3araai, AKLLo 6a3yBaTi CBO rapMOHi3aLin-
HY aKTUBHICTb Ha OCHOBI AULLIE HaLiOHaAbHOIO Npasa
iHTEAEKTYaAbHOI BAACHOCTI.

3Ma€EThCS, LLO B LIbOMY 3B’A3KY KOMYHITapHa rap-
MOHI3aLis npaBa iHTEAEKTYaAbHOI BAACHOCTI 30BCiM
He BMKAKOUYAETbCA cama no cobi Ha MiACTaBi NOAOXEHb
cT. 5 AoroBopy, fka 3aKpiNAE NPUHLUMN cybcuaiap-
HOCTi. TOMY, AK HaM 3AQ€ETLCH, CAIA LIAKOM ACHO BU-
3HAYMTHK K i B AKIM Mipi B KOHTEKCTI rapMOHi3aLiiHKX
3axoAiB y chdepi NpaBOBOI OXOPOHU IHTEAEKTYaAAbHOI
BAGCHOCTI b6yae peanizoBaHa chniAbHa KOMMETEHLs
€C i AepXaB-UAEHIB, O AO3BOAWUTb BMPILLUTK Lito Ba-
raTocKAaAOBY MPOBAEMY AOCUTb €DEKTUBHO, Y PO3PI-
3i AOCAMHEHHS HaWroAOBHILWOI MeTU EBPONENCbKOro
Coro3y - CTBOPEHHA EAMHOIO BHYTPILLIHBOMO PUHKY 3
NPUHUMNAMK BiAbHOTO PyXy TOBapIB i MOCAYT, WO pea-
Ai3OBYIOTbCSA TYT.

LliAkom 04UEBUAHO, Ha HaLl NOTASIA, LLLO AEPXKaBK-
yyacHUKM EC HaBpsA UM CTaHyTb 6e33anepeyHo 3a-
npaBa iHTEAEKTyaAbHOI BAACHOCTI MPOMOHOBAHI KO-
MYHITapHi rapmMoHizauinHux npoueaypu. Mpote, ay-
Ma€eTbCA, WO 30BCiM HE MapHO 4aCTKOBO MPOBECTU
B AEAKIN Mipi €BPUCTUYHWI aHaAI3 rapMOHi3aLiiHOro
edeKTy, BUPOBAEHOro Ha OCHOBI 3aCTOCYBaHHSA MOAO-
XeHb cT. 30 Aorosopy npo €C.

Ha AymKy paay AochipaHUKiB (1. ToBepe, A. BiHbe),
HaA3BMYAMHO BaXAMBO MPOBECTU PO3MEXYBAHHSA
MiX rapMoHi3auieto (36AMXKEHHSAM), BUPOOAEHOI Ha
OCHOBI cT. 95 AoroBopy npo €C Ta yHidikali€eto, 3Aain-
CHIOBaHOW Ha 6a3i ct. 308 uboro X Aorosopy, TMM
6iAblLie B acnekTi, WO CTOCYETbCS NpaBa iHTEAEKTY-
aAbHOI BAacHocTi [13, ¢. 358-361].

HeobxiaHO B LbOMY 3B’SI3KY 3BEPHYTUCS A0 KOMY-
HiTapPHOI HOPMM, LLIO 3aKPINAOETbCA Y cT. 308 AoroBo-
py npo EC (A0 peui, BOHa He nippanacsa Mopndikalii B
KOHTEKCTI MPUMHATTA EAMHOIrO EBPOMNENCHKOro AKTY B
1986 p. i MaacTtpuxtcbkoro AoroBopy npo €sponemn-
cbkuit Coto3 1992 p.), AKa CBIAUNTb, L0 «AKLLO B XOA|
OYHKLIOHYBAHHS CMIABHOTO PUHKY BUHUKHE HeobXia-
HiCTb B pifax ToBapucTBa AASI AOCATHEHHSA OAHIEND 3
MOro uinen i AaKWwo uen Aorosip He nepepbayae He0b-
XiAHMX NOBHOBAXeHb AN TaKKX AiK, Papa, Ha npono-
3uLito KoMmicii Ta nicAst KOHCyAbTaLi 3 EBPONENCbKUM
napAaMeHTOM, BXMBAE HAaAEXHUX 3aX0AIB Ha OCHOBI
OAHOCTamHocTi» [4, c. 225].

Ak Biaomo, Cya €C y cBOiX pilleHHAX He pa3
3asaBASIB, WO Yy pasi BIACYTHOCTI MPOBEAEHUX KOMY-
HITAPHUX 3aXOAIB LLLOAO rapMOHi3aLii Ta 36AMXEHHSA
HalliOHAAbHOIO npaBa, AepXaBW-yyacHUkn €C cawmi
MOXYTb BM3HaA4aTM yMOBM Ta MPOLEAYPU LLIOAO 3AiK-
CHEHHSI MpPaBOBOI OXOPOHWU IHTEAEKTyaAbHOI BAAC-
HOCTi, WO B6YAO AOCUTb SICHO MO3HAYeHO, 30KpeMa, B
piweHHi no cnpasBi EMI-enekTponit (<EMI Electrola»)
[8, c. 79]. binblue TOro, BUHECEHE 3rOAOM pPilLIEHHS
Cypy no Bipomin cnpaBi ®ina KoaaiH3a AOAAAO CHOAM
e OAHY AYXe BaXXAUBY KBaAidiKytouy AeTaib, 3riAHO
3 KOO NPIOPUTET NOBUHEH OYTW HapAHWI 3araAbHO
KOMYHITapHOMY MPUHUMMY HEAUCKPUMIHAUIT. OpHaK, i
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Cya 3myLLeHui ByB 3BEPHYTU yBary Ha TOW BaXXAUBUI
MOMEHT, WO Yy padi BiACYyTHOCTI AOCSrHYTOI YHidikauii
cam no cobi NPUHUMN TepPUTOPIaAbHOCTI, BAACTUBUM
NpaBOBiN MPUPOAI IHTEAEKTYaAbHOI BAACHOCTI, 3AaT-
HWIM iICTOTHO HEraTMBHO BMAMHYTWM Ha AOCSTHEHHSA Uj-
Aert AoroBopy npo €C i, orxe, camoro EC.

BWHWKae nutaHHA Npo Te, AK CNiBBIAHOCATHCS
rapMoHi3aLifi Ta NPUHUMMI TePUTOPIaAbHOCTI, MPO KNI
MM LLIOMHO 3rapann? Best cnpaBa B TOMY, LLO cama no
cobi rapmoHisauis (abo 36AMXKEHHA) 3aKOHOAABCTBA
Npo iHTEAEKTYaAbHY BAACHICTb B AKOCTI NiAXoAY, 06pa-
Horo €C LLIOAO MPaBOBOI OXOPOHW HOBUX TEXHOAOTIN
i NEBHOIO MIpOH LLOAO 3aKOHOAABCTBA MPO TOBApPHI
3HaKW i NPOMMCAOBI 3pa3ku, CTBOPIOE BiAbLL OAHOMA-
HITHY CMCTEMY YMOB i MPoUeAyp AAS OTPUMaHHS npa-
BOBOI OXOPOHMW. [1poTe cAia MaTh Ha yBa3i Ton ¢akT,
LLIO rapMOHi3auisi caMa no cobi He 3avinae NpUHUMMY
HaLjoHaAbHOI TepuTOpiaAbHOCTI B UK chepi. A Bce
ue, OTXe, He 3aBaXa€ BAACHUKOBI BUKAKOYHWX MpaB,
OTPMMaHMX 3a 3aKOHOAABCTBOM OAHIEl AepXKaBu-
uneHa €C, BUMarati 3abopoHM iMNopTy KOHTpadak-
THMX 00’€eKTIB, AKi NPaBOMIPHO BUPOOAEHI B iHLLUIN
AEpPXaBi-UAeHi, Lo € B AaHOMY BUMAAKY €Kcrnopre-
poM. [HWNMK CAOBAMM, CAiAYHOUM MiaxoAy, 0OBpaHOMY
Cyaom EC y BUPILLEHHI MO BXE 3rapaHil BULLIE CNPaBI
AeHkaBiT («Denkavit»), i He 6epyun A0 yBarm MoXAmBI
obopotu n. 4 c1. 95 AoroBopy npo EC, rapmMmoHizais
NnoBMHHA MaTW Ha yBasi coboto, 1Wo cT. 30 Uporo X
AOroBopy He Moxe 6yTH BUKOPUCTAHA Yy BIAHOLLEHHI
3aCTOCYyBaHHSA 3aKAAAEHMX B Hil BUHATKIB 3 OXOPOHMU
IHTEAEKTYaAbHOI BAACHOCTI, SIKLLO BOHW HE CYMICHI 3
rapMoHi3auinHMMK 3axopamu. Mpote x ct. 30 moxe
6yTH BUKOPWUCTAHA BAACHWKOM BiAMOBIAHWMX BUKAKOY-
HUX NpaB 3 TUM, LWO6 3axXUCTUTK | peanidyBaT camy
BUHATKOBY NPUPOAY 3a3HaA4YE€HMX NpaB BiANOBIAHO AO
NPUHLUMNY TEPUTOPIAABHOCTI.

Omxe, MM NPUXOAMMO AO BMCHOBKY, LLLO rapmo-
Hi3auia HaUiOHAAbHOrO 3akOHOA@BCTBa MpPO iHTe-
AEKTYyaAbHY BAACHICTb cama no cobi e He o3Havae
aBTOMAaTUUYHOI OXOPOHW KOMYHITapHOi cBOBOAM pPyXy
ToBapiB. | Ue, AK CcAip abCOAOTHO CrpaBeAAMBO 3ay-
BaXXWTW, € TONOBHOH BiAMIHHOIO PUCOHO IHLLIMX LIAEH,
3rapaHux y c1. 30 Aorosopy npo €C.

Lo x Ao npobAaemu ChiBBIAHOLLEHHA Tak 3BaHOI
Kateropii «yHidikauii» i NPUHUMNY TEPUTOPIAAbHOCTI,
TO HEOOXiAHO BiA3HAUMTM B LIbOMY 3B’SI3KY HaCTyM-
He. 3acTocyBaHHS MOAOXEHb cT. 30 AOroBopy LLIOAO
npaBa iHTEAEKTYaAbHOI BAACHOCTI Byae MpPUMNUHEHO
B TOMY BWMMAAKY, KOAM HaLjOHAAbHE 3aKOHOAABCTBO
Nnpo iHTEAEKTYaAbHY BAACHICTb CTaHe came 06’eKToM
YHidikaUii, B TOMYy CEHCI, L0 HaLliOHAaAbHE NPaBO iHTe-
AEKTYaAbHOI BAACHOCTI byae 3aMiHEHO KOMYHITApHUM
npaBoM y Uin cdepi. MpuumMHa AAA TAKOrO BUCHOBKY
KPUETLCA B TOMY, LLIO AMLIE camMa Mno cobi yHidikaLina
HaLOHAAbHOrO 3aKOHOAABCTBA MPO HTEAEKTYyaAbHY
BAACHICTb MOXE MOLIMPUTU NMPUHLMN TePUTOPIanb-

HOCTi Ha BCto CniAbHOTY B winoMy. Te, WO Ue, 3a CAO-
BamMun npodecopa |. ToBepe, He TiAbKM TEOPETUYHA
KOHCTPYKLifA, NIATBEPAXYE TOM $aKT, WO Ha NiACTaBi
Ljiei nocMAkn Komicia €C 3anponoHyBana po3pobuTh i
NPUAHATU EAMHE KOMYHITapHE 3aKOHOAABCTBO Y chepi
NnpaBoBOi OXOPOHM NMPOMMUCAOBKX 3Pa3kKiB i TOBAPHUX
3HakKiB, WO i byro 3pobaeHo nisHiwe [5, ¢c. 59]. Oa-
HaK METOK 3anponoHoBaHWX KOMICIiED BapiaHTiB €
He NOBHE 3aMillleHHA iCHYHOUYOro HauioHaAbHO npaBa
MPO OXOPOHY IHTEAEKTYaAbHOI BAACHOCTI B LK cdepi, a
AWLLIE CTBOPEHHSA Tak 3BaHOI KOHKYPYHOYOI, NapaneAb-
HO iCHYIOUOI 3aKOHOAABYOI cucTeMu. Lle o3Havae, Wwo
3acTocyBaHHSA NoAOXKeHb cT. 30 AoroBopy LLIOAO npa-
Ba Ha TOBAPHWIM 3HAK i NPOMUCAOBMA 3Pa30K He3a-
6apom Lie He Byae MOBHICTHO NPUMUHEHO 3 MPUUUHMU
OAHOYACHOrO CniBiCHyBaHHA HaLIOHAAbHOIO NpaBa B
Lin coepi.

AK HamM BMAAETbCS, HaBPSAA YM LWe Helabapom
MOXHa 6yae 3 MOBHO BNEBHEHICTIO BECTU MOBY MpPO
AO3BIA NpobaeM y chepi NpaBOBOi OXOPOHM IHTEAEK-
TyaAbHOI BAACHOCTI B €C, WO NepeLlKOAXaOTb HOP-
MaAbHOMY OYHKLIOHYBAHHIO EAMHOIO PUHKY, LLUASIXOM
NPUAHATTS aAEKBaATHMUX 3aKOHOAABYMX 3aXOAIB Y Ui
cdepi. KomyHiTapHUIM 3aKOHOTBOPUMI NPOLIEC, B Nep-
Wy 4epry, HaTpanutb, AK yXe He pa3 3a3Hayanocs
BULLIE, HA HebaxaHHA AepXaB-UYAeHiB EC 0O6MeXUTH
CBill CyBepEHITET y LK BaXAMUBIlM ranysi. biabLue Toro,
abCOAIOTHO crneundiyHa NpUpoaa NpaB Ha iHTEAEK-
TyaAbHY BAACHICTb BiAOMUM 006pa3omM «nocAabAtoe»
BMAMB rapMOHI3aLiMHUX 3aXO0AiB, WO BXWBAOTbCA B
Lin coepi. Came no cobi BUKAKOUEHHS 3aCTOCYBaHHSA
nonoxeHsb cT. 30 AoroBopy npo €C i, oTxe, AiKBipaLis
obMexeHb Yy iHTPaKOMYHITapHIM TOpPriBAi, 3aXxaaae,
MMOBIPHO, MOBHOI Nepeaayi KOMMNETEHLT B LK ranyai
€C i AikBipaUiT HaLIOHAABHO-MPABOBOI0O PEryAtOBaHHS
IHTEAEKTYaAbHOI BAACHOCTI B3araai. Caia 3ayBaxwuTy,
L0 BKa3aHa TEHAEHLiS HWHI 3HaWlIAA CBOE NEBHE
NIATBEPAXEHHST B MPUIHATUX B rpyaHi 1996 p. nip
€ripor0 ABOX MiXHapPOAHMX AOrOBOPIB MPO OXOPOHY
aBTOPCbKOro npasa i CyMiKHUX NpaB., A€ AO iX MiANK-
CaHHsA 6yAM 3anpoLUeHi B AKOCTi MOBHONPaBHMX yyac-
HUKIB Takox i €C [9]. LliAkom 3p0o3ymino, LLO Takui
BapiaHT BUPILLEHHS NPOBAEMM HaBPSA UM BAALUTYE
AepxaB-yyacHuub. MO3UTUBHUM pPE3YALTaTOM Camo,
AK HAM BMAAETBLCA, B LIbOMY 3B’A3KYy MOrAO 6 ByTH Te,
o 6yae npurmatncs Ao yBaru npaktuka Cyay €C 3
NMUTaHb NPaBOBOI OXOPOHM IHTEAEKTYaAbHOI BAACHOC-
Ti, WO BPaxoOBYE CNeumMdiky peanizauji NOAOXEHb CT.
30 AoroBopy B LIbOMY BiAHOLLIEHHI, HABITb KOAW Byae
npoBeAeHa MNOBHa rapMoHi3alis 3akoHOAaBCTBa B
BKa3aHil chepi.

3 iHworo 6oky, i npakTMka Cyay €C LWoAO 3acTo-
cyBaHHA CT. 81-82 AoroBopy LLOAO iHTEAEKTYaAbHOI
BAACHOCTI (NMpaBuAa NPo BiAbHY KOHKYPEHLLIO) MaTK-
Me HaA3BMYaMHO BaXAMBE 3HAYEHHA HaBITb NpU Tin
rinOTETUUYHOI CUTyaUil, KOAU MPaBO IHTEAEKTYaAbHOI
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BAQCHOCTI B6yae «MOBHICTIO» yHidikoBaHoO [7, ¢. 760-
775]. Ak BXe ByAO 3a3HAYEHO BULUE, BKAKOUEHHS
npaBa iHTEAEKTYaAbHOI BAAcHOCTI B ¢T. 30 Aorosopy
AK BUHATKM 3 MPUHLMMY BiIAbHOTO pyXy TOBapiB HE Ma€e
NPSIMOTo BiAHOLLIEHHA AO 3aCTOCYBaHHSA KOMYHITapHMX
HOPM Npo 3abe3neyeHHs BiAbHOI KOHKYPEHLT LLoAO
3a3HaYEeHUX BUKAKOUYHKX NpaB. Le 3 we 6iAbLLoto nia-
CTaBOO rOBOPWTL NPO Te, WO BKa3aHWM BUHATOK Y LM
cdhepi He 3aCTOCOBYETLCS.

BucHoBKMU. Brxoasiun 3 yCboro BULLECKA3aHOro,
MOXHa BBaxaTW, LLO TEOPETMYHa Hepo3POBAEHICTb
HU3KU NWUTaHb NPaBOBOI OXOPOHU 06’EKTIB IHTEAEKTY-
aAbHOI BAacHocTi y €C, 6aratonAaHoBICTb iIHCTUTYTIB
npaBa iHTEAEKTYaAbHOI BAACHOCTI EC, 3HaUHUIM obcsar
HOPMATMBHO-NPAaBOBKX aKTiB Ta MPaBO3aCTOCOBHOI
NPaKTUKK, HAABHICTb TPYAHOLLLIB, NOB’A3aHWX i3 PiI3HWUM

NPOYMTAHHAM Ta TAYMayYeHHsIM 3akoHopaBcTBa €C 3
60Ky daxiBLiB, 06yMOBWAU HEODXIAHICTb NPOBEAEHHS
KOMMAEKCHOIO HayKOBOIrO AOCAIAKEHHSI NpPaBOBOro
PEryAroBaHHSA BIAHOCWMH iHTEAEKTYaAbHOI BAACHOCTI
y EC y KOHTEKCTi CTAHOBAEHHSI EBPOMENCHKOro Mpu-
BaTHOro npasa (npuBatHOro npasa €C), wo HapacTb
3MOry BCTaHOBUTW BIAMOBIAHICTb BITYM3HAHOIO 3aKO-
HOA@BCTBA OCHOBHWMM EBPOMENCHKUM HOPMaM, MPUH-
uMnam Ta cTaHAapTam y Uik coepi, BUSHAUUTU LLAAXM
Ta NepcneKTMBM rapMoHi3auii 3akoHOAaBCTBa Ykpai-
HU Yy chepi IHTeAEKTyaAbHOI BAACHOCTI i3 3aKOHOAAB-
cTBOM EC, po3pobuTh HAYKOBO-TEOPETUUHI BUCHOBKM
Ta NPaKTUUHI peKoOMeHAaLLT LLOAO BAOCKOHAAEHHSA Ha-
LiOHaAbHOrO 3aKOHOAABCTBA Y 3a3HaueHin coepi, Wwo
MOXe CTaTu MIAIPYHTAM AASI MOA@ABLLIOIO YCMiLLHOMO
€KOHOMIYHOro cniBpobiTHULTBa YKpaiHu 3 EC.

ANITEPATYPA

1. barypun F0.M. O 3akoHomarenbHbIX nonHOMOuusx EBporeiickoro ITapnamenra / 1O0.M.barypun // Te3ucsl 1okinanos Ha
TeopeT. koHd. — M., 1984.— C. 165-170.

2. Ditz A. The Harmonization of Copyright in the European Community // International Review of Industrial Property and
Copyright Law. —1985. — Ne 4. — Vol. 16. — P. 379-410.

3. Edelman B. Droit d’auteur, droit voisins: droit d’auteur et marche / B. Edelman. — Paris: Dal-loz, 1993. — 348 p.

4. Gotzen F. Harmonisation du droit d’auteur et des droits voisins // La protection de la propriete intellectuelle: aspects
juridiques europeens et internationaux. — Luxembourg, 1989.— 224 p.

5. Govaere 1. The Use and Abuse of Intellectual Property Rights in EC Law. — London: SWEET and MAXWELL, 1996.
— 448 p.

6. Groves P., Martino A., Miskin C, Richards J. Intellectual Property and the Internal Market of theEuropean Community. —
London, 1993. — 322 p.

7. Hilty R.M. Intellectual Property and the European Community’s Internal Market Legislation — Copyright in the Internal
Market / R.M. Hilty // International Review of Industrial Property and Copyright Law. —2004. — Ne 7. — P. 760 — 775.

8. Judgment of January 24, 1989 // European Court Reports. — 1989. — P. 79.

9. Proposal for the Council Decision on the Accession of the European Communities to WIPO Copyright Treaty and
WIPO Performance and Phonograms Treaty, adopted by Commission April 24,1998 // Official Journal of the European
Communities. — 1998. — Ne 8. —P. 165-172.

10. Rose D. The European Union Trade Barrier Regulation: An Effective Instrument for Promoting Global Harmonisation of
Intellectual Property Rights? / D.Rose // European Intellectual Property Review. —1999. — Ne6. — P. 313-320.

11. Harmonization of Industrial Property and Copyright Law in the European Community: Report ofa Symposium held by
the Max Planck Institute for Foreign and International Patent, Copyright and Competition Law // International Review of
Industrial Property and Copyright Law. — 1987. — Ne 3. — Vol. 18. — P. 303-337.

12. Slot P.J. Harmonisation / P.J. Slot // European Law Review. —1996. — Vol. 21. — October. — P. 378-397.

13. Vignes D. The Harmonisation of National Legislation and the EEC / D.Vignes // European Law Review. —1990. —
Vol. 15. — P. 358-361.

dopmaHiok BikTopisa BacunaiBHa

€AVUHUN EBPONENCbKUIN PUHOK | 3ATAAbHI MUTAHHA FAPMOHI3ALIMHUX NPOLIECIB Y COEPI NPABA IH-
TEAEKTYAAbHOI BAACHOCTI

CratTsl npMcBsaYeHa AOCAIAKEHHIO 0COBAMBOCTEN NPaBOBOI OXOPOHMW IHTEAEKTYaAbHOT BAACHOCTi y EC, L0 HaAA€E MOX-
AMBICTb BU3HAUUTU Ta OKPECAUTH HANDOAMXKYI NEPCNEKTUBIM NOAAALLLOIO PO3BUTKY BITYUM3HAHOIO 3aKOHOAABCTBA Y Uil che-
pi. Mpu UbOMY BaXAMBUM € Te, OO y AKOCTI 3pa3KkiB Ta MOXAMBUX MOAEAEN NOAAALLIOTO PedOPMyBaHHS BITYUN3HAHOTO
npaBa iHTEeAEKTYaAbHOI BAACHOCTI, BYAM CMPUIAHATI Kpallli AOCATHEHHS EBPOMENCHKOI NPaBOBOI HAayKW, BAAAI Ta YHiBep-
CaAbHi tOPUAMYHI KaTeropii Ta KOHCTPYKLIi y chepi NpaBOBOi OXOPOHW IHTEAEKTYaAbHOI BAACHOCTI, AKi BpaxoByBaAu 6 ik
cneumndiky BiTYUM3HSAHOT NPaBOBOI TPaAMLIi, Tak M iIHTEPECU TOAOBHOTMO Cy6’EKTa TBOPUOI AIIABHOCTI — AKOACBKOTO iHAMBIAQ,
AKUIN € AKEPEAOM BCiX AOCATHEHb LMBIAI3aLLT.

KAarouoBi cAoBa: NpaBo iHTEAEKTYaAbHOI BAACHOCTI, AOTOBIp iIHTEAEKTYaAbHOI BAACHOCTI, rapMOHi3aLliiHi 3aXx0AHM, KO-
MYHiTapHa NOAITUKa, EBPONENCHKMI PUHOK, IHTErpaLlis.
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dopmaHiok Buktopusa BacuabeBHa

EAWHbIN EBPONEACKUM PbIHOK U OBLLUE BONPOCHI FAPMOHU3ALMOHHbIX MPOLIEECCOB B COEPE MPA-
BA UHTEAAEKTYAAbHOM COECTBEHHOCTH

CraTbsi NOCBSLLEHA UCCAEAOBAHUIO 0COBEHHOCTEN NPABOBOM OXPaHbl MHTEAAEKTYaAbHON cobcTBEHHOCTU B EC, paeT
BO3MOXHOCTb ONPEAEAUTb U 0603HaUNTb BAMXKaNLLIME NEPCNEKTUBbI AAAbHENLLErO Pa3BUTUSA OTEYECTBEHHOIO 3aKOHOAA-
TEeAbCTBaA B 3TOM chepe. [Mpu 3ToM BaxHO, 4ToObl B KauecTBe 06pa3LI0B U BO3MOXHbIX MOAEAEN AAAbHENLIErO pedopMu-
pPOBaHWA OTEYECTBEHHOMO NpaBa MHTEAAEKTYaAbHOW COOCTBEHHOCTM, BbIAM BOCMPUHATBI AyULLME AOCTUXKEHUSA €Bponew-
CKOM NPaBOBOW HayKW, yAAUHbIE U YHUBEPCAAbHbIE IOPUAMUYECKME KAaTeropumn U KOHCTPYKLUMK B chepe NpaBoOBOM OXpaHbl
MHTEAAEKTYaAbHOM COBCTBEHHOCTH, YUUTbIBAOLLMX Kak crieunduKy oTe4eCcTBEHHOW NMPaBOBOW TPAAULIMU, TaK U UHTEPECHI
FAABHOIO CyObeKTa TBOPUYECKON AEATEABHOCTU — YEAOBEUYECKOrO MHAMBMAQ, KOTOPBIN ABASIETCSH MCTOUYHUMKOM BCEX AOCTH-
XEHUIN LUMBUAU3ALIMN.

KnroueBble cAoBa: NpaBo MHTEANEKTYaAbHOM COOCTBEHHOCTU, AOTOBOP MHTEAAEKTYaAbHON COOCTBEHHOCTU, rapPMOHK-
3aUMOHHie Mepbl, KOMMYHUTapHasA NOAUTHKA, EBPOMENCKUI PbIHOK, MHTErpaLms.

Formanyuk Victoria Vasylivna

SINGLE EUROPEAN MARKET AND GENERAL ISSUES HARMONIZATION PROCESSES IN THE FIELD OF
INTELLECTUAL PROPERTY

The article investigates the features of Intellectual Property Protection in the EU, which allows to identify and
describe the immediate prospects of further development of national legislation in this area. It is important that the
quality of samples and possible models for further reform of domestic intellectual property rights were perceived best
achievements of European legal science, good and universal legal categories and structures in the area of intellectual
property protection that would take into account both the specific national legal traditions so the main subject of interest
and creativity - human individual who is the source of all the achievements of civilization.

Key words: intellectual property, the intellectual property agreement, no harmonization measures commune
containers policy, European market integration.



