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YAK 347.2/.3

Hekit KaTtepuHa leopriiBHa,

KaHAMAAT FOPUAMYHUX HayK, AOLIEHT KadeApU LMBIABHOIO NpaBsa,
HaujoHanbHOTO yHiBEpcUTETY «OAEChbKa FOPUANYHA aKaAEMIA»

AOBIPYA BNACHICTb AK CNOCIb 3ABE3MNEYEHHA
BUKOHAHHA 3060B’A3AHb: AHAI3 BITYUSHAHOIO
TA 3APYBIXXHOIo 3AKOHOAABCTBA

MocTtaHoBKa npobaemMu. Y 6epesHi Lboro poky
6yAO0 3aMpPONOHOBAHO HOBWI NPOEKT 3aKoHY «[po BHe-
CEHHSA 3MiH A0 AEAKMX 3aKOHOAABUYMX aKTIB YKpaiHu
LLIOAO 3aMpOBaAXEHHA npaBa AOBIPYOI BAACHOCTI AK
cnocoby 3abesneuyeHHss BUMKOHAHHA 3000B’sSi3aHb»
Bia 10.03.2016 Ne 4188, akuMm 3pobAeHO cripoby
BBECTW Y LMBIAbHE 3aKOHOAABCTBO HOBMIA cnocib 3a-
6e3neyeHHs BUKOHaHHS 3060B’A3aHb — NpaBO AOBI-
puoi BAACHOCTI. BKa3aHWM MPOEKT OUiKyBaHO 3a3HaB
KPUTUKK, BiAbLLIOKD MipPOKO CAYLLIHOI, L0 M HE AUBHO 3
ypaxyBaHHAM HEOAHO3HAYHOro CTaHOBMLLA CaMOro
iHCTUTYTY AOBIPYOI BAACHOCTI Y BITYM3HAHOMY 3aKO-
HOAaBCTBI. Harapaemo, WO He3BaXarkuu Ha AOCUTb
TpUBaAe iCHYBaHHS UbOro NpaBOBOr0 iHCTUTYTY, Ha-
BKOAO HbOTO BCE LUe ToyaTbCsA AMCKYCii, 0OYMOBAEHI
He 3aBXAW NPaBUAbHWUM CMPUNHATTAM MOro CyTHOCTI,
LLO BUKAMKAE AO XMUTTA MUTAHHSA MPO MOXAMBICTb iC-
HYBa@HHSA Y KOHTUHEHTAAbHOMY MpaBi IHCTUTYTY, AKWN
NPUNYCKaEe «pPO3LLENAEHHS» MpaBa BAACHOCTI MiX
KinbKOMa cy6’eKTamm.

CtaH pochipKeHHA Temu. \OBipya BAACHICTb
BXe cTaBara NPeAMETOM AOCAIAXKEHb TAKUX BUEHMX,
AK P.A. ManpaHuk, |.B. BeHepiktoBa, C.A. CAinueHKo,
I.[. XapueHko Ta iHWwuX. MpoTe y Bka3aHii cdepi Bce
e 3aAMLIAETbCSl Miclle AAS AMCKYCii, 0COBAMBO L
CTOCYETbCA MPOMO3ULLIT LLIOAO BUKOPUCTAHHA AOBIpUOT
BAACHOCTI AASl 3abe3neyeHHs 3060B’A3aHb, iKa € HO-
BOIO AAS BITYUM3HAHOIO 3aKOHOAABCTBA.

Merta cratTi. 3 ypaxyBaHHAM BUKAQAEHOrO, Y
cTaTTi 3pobAaeHa cnpoba npoaHaAizyBaTH, umM AOMYC-
TMMO BWMKOPWCTOBYBATK iHCTUTYT AOBIpPYOi BAACHOCTI
i3 MeToto 3abe3neyeHHs BUKOHaHHS 3060B’A3aHb, a
AKLLO TakK, Lo caMe Y BULLLEBKa3aHOMY 3aKOHOMPOEK-
Ti NoTpebye BAOCKOHAAEHHS.

Buknap ocHoBHOro martepiany. Ak BiAOMO,
dipyliapHa BAAcHICTb ik crocib 3abe3nevyeHHst Bu-
KOHaHHS 3060B’A3aHb Byna BiAOMa e PUMCbKOMY
npaBy. BaacHe kaxyuu, came fiducia cum creditore

6yna iCTOPUUHO NepLloo GOPMOI0 3acTaBu. 3a LUM
AOroBOpoM HBOPXHMK NepepaBaB 3a AONOMOroK MaH-
umMnauii (abo in jure cessio) y 3abeaneueHHs Hopry
pi4 Ha npasi BAACHOCTI, 3 YMOBOIO, IO Y pasi 3ap0-
BOAEHHS 3a 3000B’si3aHHAM, 3abe3neyeHMM 3acTa-
BOIO, 3aKAAAEHA piy MOBUHHa ByTW NOBEpPHyTa Ha3ap
y BAACHiCTb 6BopXHMKa [1, c. 189-190]. Ha Tomy eTani
3000B’A3aHHA QiayLiapia NoBepHYTU pidu diayuiaHTy
NiCASt AOCATHEHHSI METWM NMPaBOYMHY HOCUAO BMKAKOY-
HO MOpaAbHWI XapakTep i 3abeaneuyBanocs AWLLE
CYMAIHHICTIO KpeauTopa. OmKe, crnoyatky diayuiapHi
YroAM He 3axuLLaAMcs MpaBoM, aAe 3 YacoM OTpUMa-
AV CBill 3aXMCT 3aBASKM AiSIABHOCTI MPETOpPIB, Y XOAI
AKIN BYyAO BUPOOAEHO KOHKPETHI HOPUAMYHI NiACTaBuU
i YMOBW NPUTATHEHHA AO BIAMOBIAAALHOCTI 3a MOpPY-
LUeHHs diayLiapHUX Yroa 3a AOMOMOroH 0COOUCTOro
no3oBy actio fiducia aas 3axucTy diayLiapHOro Biauy-
XyBaua [2].

CbOroaHi oiayuis sik cnoci6 3abe3neyeHHss BU-
KOHaHHSI 3000B’A3aHb BUKOPWUCTOBYETbCA Y AESKMX
E€BPONENCBHKMX KpaiHax, Hanpukaaa, y HimeuuunHi (ae,
pa3oM i3 TUM, iHCTUTYT OiAyUIl HE OTpMMAaB 3aKOHO-
AQBYOro 3aKPIMNAEHHA i PErYAOETLCH CYAOBOK Mpak-
TUKO) Ta OpaHuii (Ae diayLito BperyaAboBaHO Ha 3a-
KOHOA@BYOMY piBHI — y 2007 poui LK ®paHuii byro
AOMOBHEHO HOPMaMM NPO PiAyLItD).

Tak, y HimeuunHi AOBOAI LLMPOKO BUKOPUCTOBY-
€TbCA Tak 3BaHa ¢uAyLiA-3abe3neyeHHs, koA Aebi-
TOP NEePeAaE KPEAUTOPY Y AKOCTI 3abe3rneyeHHs CBOO
BAQCHICTb, Ky KpPeAuTop 3000B’A3YETHCA MOBEPHYTU
AebiTopy 3a yMoBM NoBHOI BUNAATK 6opry. Liel cnoci6
3abe3neyeHHa Mae Ha3By sicherungsuebereinigung
AN MaMHa i sicherungsabtretung A MalHOBMX
npaB., Ta 6yB CBOro vyacy po3pobaeHuit y HimeuumHi
CYAOBOIO NPAaKTUKOIO 3 METOH YHUKHEHHS HU3KK 3aKO-
HOA@BUYMX 0BMEXEHb, MNOB’AI3aHUX 3 BUKOPUCTAHHAM
3acTaBu. 3a AOMOMOIOKO L€ NPaBOBOI KOHCTPYKLT
NO3NYaAbHUK MEPEAaE KPEeAUTOpY MpaBO BAACHOC-
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Ti HA pyxoMy piy, LLO NepepaETbcask 3abesneyeHHs
3060B’s1I3aHHA, ANl YOTO YKAAAAETLCA Yropa npo 36e-
pPeXeHHs peudi y BOAOAIHHI MO3MYaAbHUKaA i NpPO BCTa-
HOBAEHHSA 0MOCepPeAKOBaHOro BOAOAIHHS KpeAUTopa.
AO3BOAMBLLM ONOCEPEAKOBAHE BOAOAIHHS Ha MiACTa-
Bi AOBIpYOI yroan, NpaBoOCYAAA AErani3oBano 3abeane-
YeHHA KPeanTy pyxomicTio 6e3 ii nepepayi y BOAOAIH-
HA kpeauTopa [3, c. 136-137].

AK 3a3HayvaloTb HiMeLbKi AOCAIAHUKK, THCTUTYT
3abe3neuyBanbHOro MNpMBAACHEHHS OyB po3pobae-
HWIM y 3B’I3KY 3 TUM, LLIO 3aCTaBa PyXOMOro MamHa 3
nepeaayeto Moro y BOAOAIHHS 3aCTaBOAEPXATEAID BU-
SIBUAACA HE3PYUHO. AAA BAGCHUKA 3acTaBa PyXoMuMX
peuer 3 nepepaveto ix KPeAUTopy Mae TOM HEAOAIK,
L0 HEe AO3BOASE MOMY KOPUCTYBaTUCHA 3aKAAAEHWM
npeaMeToM. Kpim Toro, BUHWKaOTb TPYAHOLLI 3i 36e-
pexeHHAM $aKTy 3acTaBM B TAEMHMULL Bia TpeTiX 0Cib.
AAS KpeauTOpa AaHMIM BUA 3acCTaBW TaKOX He Mae
NPaKTUYHOI LIIHHOCTI, OCKIAbKMU MOMY AOBOAWTBLCS 3a-
6e3neuyBatn 36epexeHHA pedi. BpaxoBytoun Bkasa-
Hi CKAQAHOLLLI, SK KPEAUTOP, TakK i BOPXHUK NparHe A0
BCTaHOBAEHHS 3acTaBM 3a AOrOBopoM 6e3 nepepadi
pedi, wo LUK HimeyunHn He pernaMeHTyeTbecs. Tomy
3aMiCTb nepepayi pedi y BOAOAIHHA 3acTaBOAepXaTe-
AN, Ha npakTuui chopmMyBaBCs iIHCTPYMEHTapI Tak
3BaHOI «3abe3neuyBanbHOI» nepeapadi y BAACHICTb: AO
KpeauTopa B LiAsIX 3abe3neyeHHs Moro iHTepeciB ne-
PEXOAUTb MPABO BAACHOCTI, @ 3 HUM | 0COOAMBO Bax-
AMBE NPaBO PO3NOPSAKEHHA Pivyto; 3a BOPXHUKOM
3aAvLWaeTbesl H6e3nocepeAHeE BOAOAIHHS | MOBHOBa-
XEHHA Ha KOPUCTYBaHHS piuuto [4, ¢. 216].

Y TakoMy BUMaAKY CTaHOBULLE KpeAUTOopa AeLLO
BIAPI3HSIETLCS BiA CTAHOBWLLA MOBHOMPABHOIO BAAC-
HUKa. TaK, NPU OFOAOLLEHHI KOHKYPCY LIOAO MaMHa
KpeanTopa, BOPXHUK Ma€e NpaBO Ha BUAYUYEHHS Me-
peaaHoro y ¢iayuiapHy BAACHICTb MailHa. Kpim Toro,
yroaa npo Te, WO KpeAMTop Mae BBaxaTtn cebe He-
BAACHUKOM, flIka YKAQAAETbCA MiX KPeAUTopoM Ta
60PXHUKOM, Ma€e 3060B’A3aAbHY CUAY, TOOTO y pa3i ii
MOPYLLUEHHS KPEAUTOP MOBUHEH BiALLKOAYBATU BOpPX-
HWKOBI BiANOBIAHI 36UTKM [B, ¢. 128-130].

FK BXe 3a3Hayan0oCb, TakK1in BUA AOTOBOPY HE pe-
rAaMeHTYETbCH HiMelbKnuM npasom (LK HimeuyunHu
He MICTUTb NMOAOXEHb LLIOAO diayLii, @ AMLLE CTOCOBHO
0nocepeAKoBaHOIro BOAOAIHHSA), OAHAK, Takunii MpaBo-
UMH BBAXAETbCS abCTPAKTHWM MNPABOUYMHOM, AKWN
YKAQAQETBCA, AK NPABMAO, Y NMUCbMOBIM GopMmi. BiH
MoOXe nepepbauat TakoX MiACTaBy, 3@ AKOK OOpPX-
HUK Y NOA@AbLLOMY ByAe BOAOAITM TAKMM MaMHOM (Ha-
NPUKAAA, NO3UUKa UM 36epiraHHA) [6, ¢. 198-199; 7].

OTXe, 3apybixHa NpakTMka AOBOAI YCMilLUHO BUW-
KOPWUCTOBYE AOBIpYy BAACHICTb AAA 3abesnevyeHHs
BMKOHaHHA 3000B’A3aHb. TOMy He AMBHOLO € cnpoba
BBEAEHHSA Y BITYUN3HAHE LUMBIAbHE 3aKOHOAABCTBO AO-
Bipuoi BAACHOCTI Ik 0cobAMBOro crniocoby 3abeane-

YeHHA BMKOHaHHA 30060B’A3aHb. AAe 3amnponoHoBa-
HUIM NiAXiA BUSIBUBCSI HEAOCKOHAAMM. [poaHanisyemMo
OKpPEMIi NMOAOXKEHHS 3a3HAUYEHOr0 3aKOHOMPOEKTY.

Mepw 3a Bce, BMAAETbCA HEMPABUABHUM BW-
3HayaTM NpaBo AOBIPYOI BAACHOCTI SIK PI3HOBMA Npa-
Ba BAAQCHOCTI Ha MaMHO «3a SIKUM KPEAWUTOP, AKUM
oTPUMaB MaMHO Yy AOBipYy BAACHICTb (AOBipUMi
BAQCHUK), HE Mae npaBa KOPUCTyBaTUCHA Ta caMo-
CTIMHO PO3MopsAAXKATUCA TAKUM MaMHOM OKPIiM AK Y
BMMAAKY 3BEPHEHHA CTAMHEHHSA Ha HbOTO y MOPSAKY,
BCTaHOBAEHOMY 3akoHOM>». [1o-nepLie, HeObXiAHUM €
3aKkpinaeHHsA y LK YkpaiHu yHidikoBaHOrO BU3HAYEH-
HS NOHATTS NPaBa AOBipYOi BAACHOCTI, @ He nepepba-
yaTh BU3HAYEHHSA MOHATTA NpaBa AOBIPYOI BAACHOCTI
AN OKPEMOTO BUNaAky. lo-ppyre, AKWO BW3HaBATH
AOBIpYy BAACHICTb Pi3HOBMAOM MNpaBa BAACHOCTI, TO
CAiA BM3HaBaTW M HasIBHICTb Yy AOBIPYOro BAACHWKa
NPaBOMOXHOCTEN BOAOAIHHS, KOPUCTYBaHHA M pPO3-
NOPAAXEHHA MaWHOM, aAe Yy AAHOMY KOHKPETHOMY
BMNAAKY 3 MEBHUMWU OOMEXEHHSAMU. OCKIAbKM Ha
CbOrOAHI B YKpaiHi MaHye came Taka KOHLUENLia npa-
Ba BAQCHOCTI, 3a AKOi A0 3MICTy NpaBa BAACHOCTI BXO-
ASiTb MPaBOMOXHOCTI BOAOAIHHSI, KOPUCTYBaHHA Ta
PO3MOPSAAKEHHS ManHOM. Y LUbOMY pa3i CAip MPOCTO
3a3HauYNUTK, L0 OKPEMIi NPaBOMOXHOCTI MOXYTb OYTH
nepeaaHi AOBIpUMM BAACHMKOM iHLWIIM 0cobi, a npa-
BOMOXHICTb PO3MOPSAXEHHA 0BMeEXeHa BUNaAKaMM
3BEPHEHHS CTArHEHHA Ha MepeaaHe B AOBipYYy BAAC-
HiCTb MaWHO Yy MOPSAKY, nepepbavyeHoMy 3aKOHOM.
Tum BinblLE LLIO AQAI Y TEKCTI CAMOr0 3aKOHOMPOEKTY
3a3HayvyaEeTbecs, LLO «<KOPUCTYBaAHHS 06’€KTOM AOBIpUOT
BAACHOCTI 3AIMCHIOETLCA 0COH0HD, BU3HAYEHOK Y AO-
roBOpi, AKMM BCTAaHOBAEHO AOBIpYY BAAQCHICTb (AaAi
3a TEKCTOM - KOpPUCTyBaY). AKLLO TaKUM AOrOBOPOM
HEe BM3HAYEHO KOPMCTyBaya, TakMM KOPWUCTyBavyeM
BBaXa€eTbCsA AOBIpPUMIA 3ACHOBHUK». TOBTO B MPUWH-
UMMi HiWO He 3aBaXa€ BU3HAYUTM B AOrOBOPI, O
KOpUCTyBaueM MaiiHa bype AOBipuUMii BAAcHMK. Lle
NiATBEPAXYE M dpasa «pexum AOBIpUYOi BAACHOCTI He
MOLLMPIOETLCA Ha MAOAM, MPOAYKLLKO Ta AOXOAU, OAEP-
XaHi Bip BUKOPUCTaHHSA 06’ekTa AOBIpYOi BAACHOCTI,
AKLLO iHWe He BCTaHOBAEHO AOrOBOPOM, Ha niactaBsi
fIkoro 6yna BCTaHOBAEHA AOBipYa BAACHICTb». | TaKui
NiAXiA € LIAKOM AOTiYHMM, apXe AOBipYa BAACHICTb
BCTAHOBAKOETbCA AN 3a6e3MNeUeHHs BUMOI Kpeau-
TOpa, i HILLO He 3aBaXxae CTopoHaM AOMOBUTUCH, LLLO
KpeauTop OyAe KOpWUCTyBaTUCA NepepaHnM MoMy B
AOBIpUy BAACHICTb MarHOM, OTPMMYBaTU BiA HbOTO
NMAOAM Ta AOXOAM, siKi ByayTb 3apaxoByBaTWUCh Y nora-
LeHHA 6opry nepea HUM. To6TO KpeauTop Moxe ByTH
npusHaveHui beHediuiapiem 3a AaHUM AOrOBOPOM i
yNpaBASiTU MaHOM Ha CBOK KOPUCTb B PaxyHOK Mo-
raweHHs 6opry.

CAip 3a3HauUnUTK, WO BKa3aHUM Miaxia 3aKpinAeHo
B 3akOoHOAABCTBI ®PpaHuii, Ae 3a3HayaeTbcA, WO fAK
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YCTaHOBHUK AOBIpPUOi BAACHOCTI, TaK i diayuiapii mo-
XyTb 6yTM opHOYacHO 6eHeodiuiapismmn abo 0pAHUM 3
6eHediuiapien (cT. 2016 OLIK). Takui niaxia, MMoBip-
HO, 06YMOBAEHWI TiEtD 0OCTABUHOLO, L0 GppPaHLy3bka
odiayuis nepepdbavae MOXAUBICTb Nepepadi MailHa B
AOBipUy BAACHICTb 3 MeTOlO 3abe3neueHHs BUKOHaH-
HA 3000B’sA3aHb, NP LbOMY diayLiapiit BUCTYNae Kpe-
AUTOPOM 33 OCHOBHWUM 3000B’A3aHHAM i, BIAMOBIAHO,
OAEPXYE NpPaBO YMNpaBASTA UMM MaWHOM Ha CBOH
KopucTb [8, ¢. 134-135; 9, c. 27-28]. Pazowm i3 TuM,
3aKOHOAABCTBOM YKpaiHM Ha CbOTOAHILLHIA AEHb He
AOMYCKAETbCA MOXAMBICTb NMOEAHAHHA OYHKUIN AOBI-
puyoro ynpaBuTEAR Ta BUropoHabyBauya B OAHIM OCO-
6i (cT. 1033 LK YkpaiHu), TOMy 3aKpiNAEHHS Takoro
niaxoAy notpebye BHECEHHS BIiAMOBIAHWX 3MiH A0 LIK
YKpaiHu, ane B LIAOMY € AOLLIABHUM AASl BUMAAKIB BU-
KOPUCTaHHSI AOBipYOi BAACHOCTI ik crocoby 3abeane-
YEeHHS1 BUKOHaHHS 3060B’A3aHb.

LlikaBo, WO iIHCTUTYT AOBIPYOro yrnpaBAiHHA BW-
KopucToBYeETbCA Yy Pecnybaiui MonpoBa (aani - PM) y
BUMaAKax, KOAM HeobXiAHMM € 3abe3neyeHHs Ha-
AEXHOMO YMNPaBAIHHSI 3akKnaA€HUM MalHOM, 30Kpe-
Ma, Y BMNaAKYy 3aknapy MIANPUEMCTBA SIK €AMHOIO
MaMHOBOIO KOMMAEKCY. Taka CuTyauis BWHWKAE Yy
pasi nepepadvi 3acTaBOAEpPXaATEAld MaiHa nianpu-
€MCTBa abo BKasaHil HUM TpeTil 0cobi 3aKAnapeHOro
MaKlHa y TUMYacoBe BOAOAIHHS B LIAAX yNpPaBAiHHS.
Mpu uboMy 3acTaBoAepxaTeAb abo Tpets ocoba aie
Ha npaBax A0BipuYoro ynpasuteas (ct. 30 3akoHy PM
«[po 3actaBy» Bia 02.10.2001 poky). Mpu usomy Ai-
AABHICTb AOBIPYOr0O ynpaBUTEAS! 3 YNPABAIHHS 3aKAa-
AEHUM MalHOM Mae 6yTu cnpsiMmoBaHa Ha HanbiAbLL
NoBHE 3aA0BOAEHHA BMMOI 3acTaBoAEpXaTeAs Ta iH-
Wwux kpeautopis (cT. 31 3akoHy PM «[1po 3acrtaBy»).
Takuit nipxip y WinoMy He cynepeunTb 3akpinAeHin y
LUMBiIAbBHOMY 3akoHOAaBCTBI PM 3abopoHi noepHaHHSA
B OAHI 0cobi AOBipUoro ynpasuteast Ta beHedodiujiapis
(ct. 1053 UK PM), OCKiAbKM B LLbOMY BUNAAKY MOXHa
roBOpPUTK MPO Te, L0 AOBIPUYMIM ynpaBUTEAb AIE He Y
BAQCHOMY iHTEpECi, a B iHTEPECi YCTaHOBHUKa AOBI-
pYoro ynpaBAiHHSA, SKMI NOASITAE B TOMY, OO 10ro 3a-
6oproBaHicTb Nepea 3acTaBoAepXaTeAeM (AOBIpUMM
ynpaeuTtenem) byna skomora LBUALLE NoralleHa.

3a 3akoHOAaBCTBOM PM MpUUAHATTA y BOAO-
AIHHSI B LASIX YIPaBAIHHA MPUNUHAETbCH Ha TUX Xe
yMOBax, WO 1 AOBipY€e YyNpaBAiHHS, 38 BUHATKOM BU-
NaAkKiB, KOAU MPUMHATTA Y BOAOAIHHS B LASIX ynpaB-
AIHHA TMPUMNUHAETBCA OAHOYACHO i3 3aA0BOAEHHAM
3abe3neyeHoi BUMOrM 3acTaBOAEpPXKaTENs], ab0 KOAM
3aCTaBOAEPXATEAb BIAMOBASIETbCS BiA 3AIMCHEHHS
3acTaBHOro npaBa, abo KOAM HUM MpPeACTaBAEHEe Mo-
nepeAXeHHs NPO 3AIMCHEHHA NpaBa MPOAAXY 3aKAa-
AeHOoro manHa (4. 5 cr. 30 3akoHy PM «[1po 3actaBy»).
Mpur uboMy BaHKPYTCTBO 3aCTaBOAABLSA HE NPUMUHSE
NPUNHATTA Y BOAOAIHHS B LASIX YNPaBAIHHA (WO 3a-

6e3neuye 3aXMCT iHTEPECIB 3acTaBoAEpXATEAS, AKUI
MOX€e 3aA0BOAbHUTU CBOI BUMOTM 3a PaxyHOK 3acTaB-
AEHOro MalHa, iKe 3HaXOAUTbCA B MOro YnpaBAiHHI).

OnucaHa MOAEAb TaKOX MOXe ByTU NPURHSTA AO
yBaru yKpaiHCbKUM 3aKOHOAQBLIEM.

AK MOXHa MNOMITUTK, MIAXOAM HiMeLbKoro Ta
MOAAGBCBKOIO 3aKOHOAABUSA PIBHATbCA TUM, WO Y
HimeuunHi maitHoO, NnepepaHe B AOBIpUY BAACHICTb, 3a-
AMLLAETLCS Y BOAOAiIHHI Ta KOPUCTYBaHHI YCTaHOBHMKA
AOBipYOI BAACHOCTI (BOpXXHMKA), Y 3aKOHOAABCTBI PM,
HaBMNakW, 3aKNAAEHEe MaMHO NepeAacTbcs B ynpas-
AIHHA AOBIpUYOMY YNpaBUTEAKD (3aCTaBOAEpXaTeAro,
KpeanTopy). Lo cTocyeTbcsa MiaXxoAy YKpaiHCbKOro
3aKOHOAABLSA, BiH, IK 3A8€TbCH, LLEe HE € OCTaTOUYHO
BU3HAUYEHUM, ane, K BUAAETbCS, AOMYCTUMUM € 3BEP-
HEHHSI AO OAHIEI 3 3anpPOMOHOBAHWX MOAEAEW, MpPU
LbOMY, 3BiCHO, Tpeba 6yTW NOCAIAOBHMM NMpU 3ano3u-
YeHHi Tiei abo iHLWOi MOAEAI NPaBOBOrO PeryAtoBaHHS.

Chip TakKOX 3BEPHYTM yBary Ha HEAOCKOHAAICTb
3anponoHOBAHOIO 3aKOHOMPOEKTOM MIAXOAY Mpw
BU3HaUYeHHi 06’eKTy AOBipYOi BAAcHOCTI. Tak, 3ako-
HOMPOEKTOM BMW3HAYAETbCA, WO «0H'€KTOM AOBipUOI
BAQCHOCTI Moxe 6yTh Byab-ike ManHo, Lo Moxe ByTH
BiAUyXeHe i Ha sike MoXe ByTW 3BEPHEHE CTATHEHHSI».
Mpn ubomMy BTpavyarOTbCA OCHOBHI BUMOTH, LLIO BUCY-
BalOTbCA 3aKOHOM A0 MaWHa, sike Moxe byTu nepe-
AaHe B AOBipUy BAGCHICTb — a came, Lo Le Mae byTu
iHAMBIAYaAbHO BU3HAUYEHE, HECMOXMBaHE MalHO, AKe
MoXxe OYyTU BIAOKPEMAEHO fK Bip MalHa AOBipYOro
BAQCHWKa, Tak i BiA MalHa yCTaHOBHWKA AOBIpYOI
BAACHOCTI.

HeaAOUiABHUMKW  BMAAIOTBCS M 3aNpPOMOHOBaHI
3aKOHOMPOEKTOM TEPMIHM AAS MO3HAUYEHHA Ccyb’eKTiB
BIAHOCWMH AOBIpPYOI BAACHOCTI — AOBIPUYMK BAQCHMK,
AOBIPUYMI 3aCHOBHMK Ta KOpUCTYBa4y. Bupaetbes, LWo
ANSI BCiX BMMAAKIB BCTAHOBAEHHS AOBIpPYOI BAACHOCTI
CAip BUKOPUCTOBYBaATK YHIdIKOBaAHY TEPMIHOAOTIO —
AOBIpPYMI BAACHUK, YCTAHOBHMK AOBIPYOi BAQCHOCTI Ta
BUropoHabyBau, AK Le 3akpinaeHo LUK YkpaiHu, ans
3anobiraHHsA 3alBOI NAyTAHWHW Ta HEMNOpPO3yMiHb. |
e HM3Ka MNMOAOXEHb 3aKOHOMPOEKTY, AKi BHACAIAOK
obmexeHocTi obcsiry HeMae MOXAMBOCTI OnMcaTH, no-
TpebytoTb NOAAABLLIOTO AOOMpPaLIOBaHHA. ToMy, BCe X
Taku, Ha Haly AYMKY, Le 3apaHO NpuiMaTu BKasa-
HUI 3aKOHOMPOEKT 3@ OCHOBY.

BucHoBKU. [1inBOAAYM MIACYMKK, 3a3HaAUYMMO,
LLIO HA CbOrOAHILLHIN AEHb Y LUMBIABHOMY 3aKOHOAAB-
CTBi YKpaiHW CTOCOBHO AOBIpPYOi BAACHOCTI CKAAAacs
HEOAHO3HauyHa cutyauia - LUK YkpaiHu BuU3Hauae
AOBIpYY BAACHICTb fIK «PiBHOBUA MpaBa BAACHOCTI»,
y 3aKkoHi YkpaiHu «[1po AepxaBHY peecTpaLito npas
Ha HepyxomMe MamHO» AOBipYa BAACHICTb 3rapyeTbes
NOMIX MOXiAHWX BiA NMpaBa BAACHOCTI peyoBUX MNpaB..
3a3Haunumo, WO NEeBHi CYMHIBM LWOAO TOrO, UM CAIA
BBa)aTh AOBipYy BAACHICTb PiI3HOBMAOM MNpaBa BAAC-
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HOCTI, UM 3alMe LIEN iIHCTUTYT CBOE MiCLIE CEPEA NOXiA-  YEeHHS BUKOHaHHA 3000B’A3aHb Tpeba, AAA noyaTky,
HUX PEYOBUX MPaB Ha YyXe MaHO, BUCAOBAIOBAAUCA  YiTKO BM3HAUYMTU CYTHICTb LIbOr0 NPaBOBOro ABMLLA Ta
Hamu paHiwe [1, c. 136]. OTxe, AAA TOro, Wob BU-  3aKPINMTM MOr0 HaAEXHe NpaBoBe PEeryAtoBaHHA Ha
KOPMCTOBYBATK AOBIpYY BAACHICTb sik criocib 3abeane-  piBHi LIK YkpaiHu.
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Hekit KatepuHa leopriiBHa

AOBIPYA BAACHICTb AAK CNOCIb 3ABE3NEYEHHA BUKOHAHHA 3060B’A3AHb:

AHAAI3 BITYN3HAHOIO TA 3APYBDKHOIO 3AKOHOAABCTBA

CTaTTio NPUCBSAYEHO OLHLI MOXAMBOCTI 3anpoBaAXeHHS npaBa AOBIpUYOi BAACHOCTI Ik cnocoby 3abesneyeHHs
BMKOHAHHSA 3060B’A3aHb. AOCAIAKEHO AOCBIA 3apyOiXHUX KpaiH LLOAO BUKOPWCTAHHSI AOBIPYOI BAACHOCTI SIK CMOCO-
6y 3abe3neyeHHs BUKOHAHHA 3060B’A3aHb. [1poaHani30BaHO 3aKOHOMPOEKT, SIKUM MPOMNOHYETbCSI BBEAEHHS AOBIpUOI
BAACHOCTI siK cnocoby 3abe3neueHHs BUKOHaHHSA 3060B’A3aHb Y BiTUM3HSAAHE 3aKOHOAABCTBO.

KarouoBi cnoBa: pOBipUa BAACHICTb, diayLis, 3abe3neueHHss BUKOHaHHA 3000B’A3aHb, NPaBO BAACHOCTI, PEUOBi
npasa.

Hekut EkatepuHa leoprueBHa

AOBEPUTEAbHAAl COBCTBEHHOCTb KAK ClOCOBb OBECNEYEHUA UCMTOANHEHUA OBA3ATEALCTB:

AHAAU3 OTEYECTBEHHOIO U 3APYBEXXHOIO 3AKOHOAATEALCTBA

CraTbsi NOCBsLLEHa OLEHKE BO3MOXHOCTM BBEAEHUS NpaBa AOBEPUTEAbHOM COBCTBEHHOCTU Kak cnocoba obecne-
YEHUS UCTIOAHEHMSA 06513aTeAbCTB. MiccaepoBaH onbIT 3apyBeXHbIX CTPaH OTHOCUTEABHO MCMOAb30BaHKA AOBEPUTEABHON
CcOBCTBEHHOCTU Kak crnocoba obecrneyeHns UCMOAHEHWA 00513aTenbCTB. MpoaHaAUM3NpPOBaH 3aKOHOMPOEKT, KOTOPbIM
npeanaraeTcsi BBEAEHWE AOBEPUTEAbHOM COOCTBEHHOCTU Kak cnocoba obecneveHns MCnoAHEeHUst 06a3aTeAbCTB B OTe-
YeCTBEHHOE 3aKOHOAATEALCTBO.

KaroueBbie cAoBa: NOBEpUTEAbHaAA COBCTBEHHOCTb, duAayLMs, obecneyeHne UCNOAHEHWA 0BA3aTeAbCTB, NPaBo
COBCTBEHHOCTH, BelLHbIEe NpaBa.

Nekit Kateryna Heorhiyivha

FIDUCIARY PROPERTY AS METHOD OF ENSURING OBLIGATIONS FULFILLMENT:

ANALYSIS OF THE DOMESTIC AND FOREIGN LEGISLATION

The article is devoted to an assessment of a possibility of entering of the fiduciary property as method of
ensuring obligations fulfillment. Experience of foreign countries concerning use of fiduciary property as method of
ensuring obligations fulfillment is researched. The bill which offers entering of fiduciary property as a method of
ensuring obligations fulfillment into the domestic legislation is analysed.

Key words: fiduciary property, fidution, ensuring obligations fulfillment, ownership, real rights.



