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The formulation of the problem. Freedom of movement for workers is one of the four fundamental freedoms
on which the single market of European Union (EU) is based. It is one of the core values of the EU and a funda-
mental element of EU citizenship!.

The legal background of this essential freedom is Article 45 of Treaty of Functioning of European Union
(TFEU) which enshrines the right of EU citizens to move to another member state for work purposes. It specifical-
ly includes the right not to be discriminated against on the grounds of nationality as regards access to employment,
remuneration and other conditions of work. It also includes the removal of unjustified obstacles to the freedom of
movement of workers within the EU2.

The other legal source concerning the freedom of movement of workers is the Charter of Fundamental Rights
of the European Union (Charter) which confirms in Article 15 (2) that every citizen of the Union has the freedom
to seek employment, to work, to exercise the right of establishment and to provide services in any member state.
Moreover, Regulation (EU) No 492/20110f the European Parliament and of the Council of 5 April 2011 on freedom
of movement for workers within the Union as legal basis of workers’ movement within EU (this regulation codifies
Regulation 1612/68 and its successive amendments) (Regulation (EU) 492/2011)3 details the rights derived from the
freedom of movement of workers, and defines the specific areas where discrimination on the grounds of nationali-
ty is prohibited, in particular as regards#. These are access to employment, working conditions, social and tax advan-
tages, access to training, membership of trade unions, housing, access to education for childrens.

Article 45 TFEU and Regulation (EU) 492/2011 are directly applicable in all member states. This means that
there is no need to adopt national legislation to transpose those provisions. Any national authority at any level and
any employer, whether public or private, must apply and respect the rights stemming from those provisions®. In spite
of this and existing wide legal framework on the issue, EU citizens who want to move or who actually move from
one member state to another for work purposes continue to face problems in exercising their rights’.

Aim of this study is to define and describe the main obstacles which workers who are the citizens of EU or
third —country nationals can face exercising their right of free movement within the EU in the context of the free-
dom of movement of persons.

Analysis of recent research and publications. Challenging aspects of the freedom of movement of worker
were described by the following scientists: Jon Erik Delvik and Jelle Visser («Free movement, equal treatment and
workers’ rights: can the European Union solve its trilemma of fundamental principles?»), Rob Cornelissen («Free
movement of persons in the EU in case of poverty and homelessness»), Vaughne Miller («kEU Enforcement of Free
Movement of People Rulesy»), Edit Bauer («The right to freedom of movement and the perspective of the EP on the
proposed EU Directivey), etc.

Key findings. The gap between the rights that EU citizens have in theory and what happens in practice has
also been underlined in several reports from EU institutions and, increasingly, the European Union is being called
upon to act in this regards. Thus, the European Parliament’s report on ‘Problems and prospects, concerning European
citizenship’ of 20 March 2009 detailed persisting obstacles to the cross-border enjoyment of rights®. It called on the
European Commission (Commission) to produce a list of obstacles to the exercise of EU citizens’ rights, based on
the results of a public consultation, and make specific proposals to address those obstacles!0.

The European Parliament (EP) by its Resolution on promoting workers’ mobility within the European Union
of 25 October 2011 calls on the Commission member states to take measures in order ‘to guarantee...the correct
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implementation of the existing legislation on non-discrimination, to take practical measures to enforce the principle
of equal treatment of mobile workers...’11. In its Conclusions of EPSCO Council of March 2009 on professional and
geographical mobility of the workforce and the free movement of workers within the EU, the Council invited the
Commission and the EU member states ‘to promote measures supporting labour and social mobility as well as the
equal treatment and non-discrimination of migrant workers in line with the acquis’ and to ‘further develop appro-
priate strategies and tools for the identification and analysis of barriers to geographical and professional worker
mobility and to effectively contribute to the removal of existing barriers, in accordance with the Treaties’12.

The report of 9 May 2010 («A new Strategy for the Single Market») underlines the fact that the overall free-
dom of movement of workers is a success from a legal point of view, but it is the least used of the four freedoms of
the single market!3. The report points out that the majority of Europeans see too many obstacles to working else-
where in the EU and a number of legal and administrative barriers still remain in the field of free movement of work-
ers. According to the report, obstacles in this area are the hardest to overcome. Moreover, in July 2010 in its
Communication on «Reaffirming the free movement of workers: rights and major developments»!4 the Commission
pointed out that it will explore ways of tackling the new needs and challenges (in particular in the light of new pat-
terns of mobility) facing EU migrant workers and their family members, and in the context of the new strategy for
the single market will consider how to promote and enhance mechanisms for the effective implementation of the
principle of equal treatment for EU workers and members of their families exercising their right to free movement.
This objective was reinforced in the 2010 EU Citizenship Report «Dismantling the obstacles to EU citizens rights»!5
of 27 October 2010. The Commission identified the divergent and incorrect application of EU law on the right to
free movement as one of the main obstacles that EU citizens are confronted with in the effective exercise of their
rights under EU law. Accordingly, the Commission announced its intention to take action to ‘facilitate free move-
ment of EU citizens and their third-country national family members by enforcing EU rules strictly, including on
non-discrimination, by promoting good practices and increased knowledge or EU rules on the ground and by step-
ping up the dissemination of information to EU citizens about their free movement rights’16.

In its Employment package of 18 April 2012 (Communication from the Commission «Towards a job-rich
recovery»)!7, Commission announced its intention to «present a legislative proposal (information and advice) in
order to support mobile workers in the exercise of rights derived from the Treaty and Regulation 492/2011 on free-
dom of movement for workers within the Uniony.

President of the Commission J. M. Barroso (Political guidelines for the 2010-2014 Commission) has also
underlined the gap between theory and practice and has called for the principle of free movement and equal treat-
ment to become a reality in peoples’ everyday lives. In his State of the Union address on 12 September 2012,
J. M. Barroso underlined the need to create a European labour market, and make it as easy for people to work in
another country as it is at home!8.

Summarizing the data from the reports and communications mentioned above, one of the obstacles EU citi-
zens can face moving from one member state to another is the incompliance of national legislation and general prac-
tices which still persist in member states and continue to be reported to the Commission. In its scope are different
conditions applied for recruitment of EU nationals; nationality conditions for access to posts which are not covered
by the exception in article 45 (4) TFEU; introduction of nationality quotas for EU citizens (e.g. in the field of sport
at professional level); different working conditions for EU nationals (remuneration, career prospects, grade, etc.);
access to social advantages made subject to conditions which are more easily met by nationals than by EU citizens
(e.g. aresidence condition); professional qualifications and experience acquired in other member states are not taken
into account or they are taken into account in a different way than those obtained in the host member state for the
purpose of access to employment (e.g. additional points are awarded to the latter); residence condition required by
national legislations for access to study grants for EU migrant workers and members of their families despite well-
established case law of the European Court of Justice (CJ) in this area; discrimination against frontier workers.

Besides, information collected by experts and by the Commission!® suggests that there is a recurrent problem
with public and private employers’ awareness of EU rules, regardless of whether the legislation at national level is
compliant or not. Being unaware of the rules and lack of understanding seem to be the main reasons for this prob-
lem, especially when it comes to private employers (e.g. only residents for a certain period can apply for a job vacan-
¢y, no recognition of previous professional experience or professional qualifications acquired in another member
state, excessive language requirements etc.).

In several surveys20, EU citizens have mentioned that they do not know where to turn to when faced with prob-
lems concerning their EU rights. There is also evidence that migrants find it difficult to access the protection avail-
able to them, for example, they are not aware of national procedures and systems, they lack the linguistic ability to
access services or the cost of legal advice and assistance is too high.

To improve and reinforce the way in which article 45 TFEU and Regulation (EU) 492/2011 are applied in prac-
tice across the EU the European Parliament and Council of the European Union “...having regard to the Treaty on
the Functioning of the European Union, and in particular Article 46 thereof” have adopted Directive 2014/54/EU on
measures facilitating the exercise of rights conferred on workers in the context of freedom of movement for work-
ers of 16 April 2014 (Directive 2014/54/EU)2! to establish a general common framework of appropriate provisions
and measures for facilitating a better and more uniform application of rights conferred by EU law on workers and
members of their families exercising their right to free movement. Directive 2014/54/EU introduces, in particular,
legal obligations in order to:
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— guarantee EU migrant workers an appropriate means of redress at national level. Any EU worker who
believes that he/she has been the victim of discrimination on the grounds of nationality should be able to make use
of appropriate administrative and/or judicial procedures to challenge the discriminatory behavior;

— further protect workers by ensuring that associations, organizations or other legal entities with a legitimate
interest in the promotion of the rights to free movement of workers may engage in any administrative or judicial
procedure on behalf or in support of EU migrant workers where there has been a violation of their rights;

— set up structures or bodies at a national level which will promote the exercise of the right to free movement
by providing information and supporting and assisting EU migrant workers who suffer from nationality based — dis-
crimination;

— raise awareness by providing employers, workers, and any other interested parties with easily accessible rel-
evant information;

— promote dialogue with appropriate non-governmental organizations and the social partners22.

Directive 2014/54/EU consists of five chapters on the general provisions, enforcement, promotion of equal
treatment-contact points, structures or bodies’ dialogue, access to information and final provisions.

According to the article 1 of Directive 2014/54/EU article 45 TFEU is a provision of EU law which is directly
applicable in the national judicial order of member states and which directly confers on European citizens the right
to move to another member state for work purposes and to accept offers of employment, to work there without need-
ing a work permit, to reside there for that purpose and to stay there even after employment has finished. It also con-
fers the right to enjoy equal treatment with nationals as regards access to employment, remuneration and other con-
ditions of work and employment. Thus it implies the abolition of any discrimination (direct or indirect) based on
nationality in the exercise of these rights as well as of any unjustified obstacle which impedes the exercise of the right
to free movement (in particular in Case C-325/08: Judgment of the CJ of 16 March 2010). Regulation (EU) 492/2011
is also a legal instrument which by its nature is directly applicable and member states do not have to take imple-
menting measures in order for their citizens to be able to rely on the rights conferred by that Regulation. The rights
conferred by that Regulation on individuals, which will be easier to enforce under the present proposal, are those con-
tained in Chapter I “Employment, Equal treatment and Workers’ families, in articles 1 to 10. They concern in partic-
ular access to employment (Section 1, Eligibility to employment, articles 1 to 6), equal treatment in relation to
employment and working conditions (Section 2, Employment and equality of treatment, articles 7 to 9) and the fam-
ily members of the worker (Section 3, Workers’ families, article 10). Directive 2014/54/EU does not concern Chapter
IT of Regulation 492/2011, Clearance of vacancies and applications for employment (articles 11 to 20), Chapter III,
Committees for ensuring close cooperation between the Member States in matters concerning the freedom of move-
ment of workers and their employment (articles 20 to 34) or Chapter IV, Final provisions (articles 35 to 42)23.

Directive 2014/54/EU does not modify the scope of application of the Regulation (EU) 492/2011. It only
applies in cases of discrimination on the grounds of nationality in relation to the matters covered by Regulation (EU)
492/2011, by introducing the provisions of protection, information and support, in accordance with articles 3 to 7 of
the Directive 2014/54/EU. It underpins the guarantee of equal treatment and reinforces remedies in cases of unjus-
tified obstacles in relation to eligibility and access to employment for workers exercising their right to free move-
ment within the European Union (article 2 of Directive 2014/54/EU)24.

Article 3 of Directive 2014/54/EU imposes a legal obligation on member states to provide EU migrant work-
ers with appropriate means of redress at national level. It also relates to the enforcement and defense of rights, which
in itself concerns a fundamental right. The Charter confirms the right to an effective remedy for everyone whose
rights and freedoms guaranteed by the law of the European Union are violated or not respected. Directive
2014/54/EU covers both judicial and extra-judicial means of redress, including alternative dispute settlement mech-
anisms such as conciliation and mediation. Ombudsmen and equality bodies or other similar structures may also pro-
vide an alternative to the general courts. In accordance with article 47 of the Charter this article provides that, in
case where member states only provide for administrative procedures, they shall ensure that any administrative deci-
sion may be challenged before a tribunal. In conformity with the case-law of the CJ (Judgment of 16th May 2000
in case C-78/98 Preston), paragraph 2 of article 3 specifies that the previous paragraph is without prejudice to nation-
al rules relating to time limits for bringing actions as regards the principle of equal treatment, provided that these
time limits are such that they cannot be regarded as capable of rendering virtually impossible or excessively diffi-
cult the exercise of rights conferred by Union law on free movement of workers?s.

Article 4 «Action of associations, organizations or other legal entities» introduces an obligation for member
states to ensure that associations, organizations or legal entities (such as trade unions, NGOs or other organizations)
may engage in any administrative or judicial procedure on behalf or in support of EU migrant workers in the event
of violations of their rights under either the Directive or under Regulation (EU) 492/2011. It would be left to mem-
ber states’ discretion to define the way this provision should be implemented in practice, according to the national
judicial systems and procedures. Associations, organizations or other legal entities can play a significant role in the
defense of rights on behalf of or in support of a worker and members of his/her family (at present, this right under
different forms exist in the majority of member states except Germany, Estonia and Malta). The assistance could be
different from one member state to another according to their judicial system, procedures, traditions and practices
(e.g. the trade unions could intervene, or bear the costs or assisting victims of discrimination)2e.

Directive 2014/54/EU provides for structures on information, promotion and support or for bodies to be estab-
lished at national level to support EU migrant workers and promote, analyze and monitor the rights conferred on
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them and the members of their families by EU law (article 5)27. These functions may, however, also be exercised by
existing bodies already established by member states to fight discrimination on other grounds in the context of the
implementation of EU legislation, or agencies with responsibility at national level for the defense of human rights
or the safeguard of individuals’ rights. In this case member state must ensure allocation of sufficient resources to the
existing body for the performance of additional tasks. To this end the training of experts could be eligible under the
European Social Fund. The tasks of these structures or bodies should include:

(a) providing information to all relevant stakeholders and increasing support for EU migrant workers; provid-
ing advice and assistance to alleged victims of discrimination pursuing their complaints, without prejudice to the
rights of the legal entities referred to in article 4 of Directive 2014/54/EU. Whilst in some countries equality bodies
established under EU Directives fighting discrimination on other grounds have legal standing and can bring a case
to court, in others, they can only provide assistance to the claimant, or provide observations to the court;

(b) conducting independent surveys concerning discrimination on the basis of nationality;

(c) publishing independent reports and making recommendations in relation to equality of treatment and the
fight against nationality based discrimination;

(d) publishing information on any issue relating to the application at national level of EU rules on free move-
ment of workers.

It would be left to each member state to decide whether creating a completely new structure is necessary, or
whether existing bodies can be assigned the tasks described above for the promotion of non-discrimination exist in
all member states. At present ‘nationality’ could be covered by the competence of existing Equality bodies in 19
member states (more detailed information is given in Commission Staff working document “Initiative to support EU
migrant workers in the exercise of their rights to free movement” annexed to Directive 2014/54/EU). Moreover, arti-
cle 5 of Directive 2014/54/EU provides for synergies between existing or new structures or bodies with other infor-
mation, promotion and support tools at EU level, such as Your Europe, SOLVIT, EURES, Enterprise Europe
Network and the Points of Single Contact. Building on existing structures has the advantage of benefiting of the
existing knowledge and experience. It also increases simplicity and accessibility since it avoids the risk of creating
confusion and uncertainty as to where to turn in case of problems.

Directive 2014/54/EU provides for the appropriate dissemination of information about the rights of workers
and members of their families in relation to equal treatment arising from the Directive and from articles 1 to 10 of
Regulations (EU) 492/201128. The more effective the system of public information and prevention is, the less need
there should be for individual remedies. Directive 2014/54/EU leaves the choice of information tools to the mem-
ber states, but on line or digital information with links to the existing information tools at EU level, Your Europe
and EURES websites should be made compulsory. However, this can be complemented by any other public infor-
mation activities reflecting the best practices noted by the national experts and stakeholders such as awareness-rais-
ing campaigns or specific information. The active role of social partners, equality bodies, NGOs and other associa-
tions could also be very important in the dissemination of the information.

According to the provisions of Directive 2014/54/EU member states may have, or may wish to adopt, legisla-
tion providing for a higher level of protection than that guaranteed by the Directive. Member states have the dis-
cretion to extend the competencies of the bodies referred to in article 5 to encompass also non discrimination on
grounds of nationality for all EU citizens and their family members exercising their right to free movement, as
enshrined in article 21 TFEU and Directive 2004/38/EC of the EP and of the Council of 29 April 2004 on the right
of citizens of the Union and their family members to move and reside freely within the territory of the member
states. Member states should not lower any existing level of protection against discrimination when implementing
this Directive (article 8 of Directive 2014/54/EU).

Member states are required to adopt the necessary implementing measures within a period of 2 years after the
entry into force of Directive 2014/54/EU, and to fulfill certain information requirements, such as communicating to
the Commission how the Directive is transposed into national law and making reference to the Directive in any
implementing measures?®. In this context in accordance with the Joint Political Declaration of Member States and
the Commission on explanatory documents of 28 September 2011, it would be appropriate that member states
accompany the notification of their transposition measures with one or more documents explaining the relationship
between the components of the present Directive and the corresponding parts of national transposition instruments.
Bearing in mind that for some provisions of the Directive 2014/54/EU, such as those on structures or bodies fore-
seen in article 5, several member states dispose already legislation to fight discrimination on other grounds in the
context of the implementation of EU legislation, or agencies with responsibility at national level for the defense of
human rights or the safeguard of individuals’ rights, the explanatory documents would permit to better identify the
specific measures adopted or already in place in order to fight discrimination on the basis of nationality (article 9 of
Directive 2014/54/EU)30.
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Pe3zrome

Iloniganosa O. M. €C Ha nLIsIXy 10 CIIPUSIHHA peaJii3allil NpaB NpaniBHUKIB Y KOHTEKCTi cBO0OAN NepecyBaHHs NpaniB-
HHKIB.

V¥ crarTi iineTbes npo mpakTHyuHi kpoku €C Ha IUIAXY 10 BIOCKOHAIEHHs MpaBoBoi 6a3zu €C mono 31iiCHEHHS paB NpaliBHU-
KiB Y KOHTEKCTi CBOOOIM NepecyBaHHs MPALliBHUKIB; IOJAETHCS OIS JUKEPEII IPaBOBOTO PEryIIIOBaHHS CBOOOIM IepecyBaHHs Ipa-
niBHUKIB y €C 1 BU3HAYAIOTHCS TEPEIIKOIH, 3 SKUMHU TpoMasiHi €C MOXYTb 3iTKHYTHCS, TIEpEeCyBaIOUUCh 3 OJHIET lepykaBH-wWICHA B
iHIIy. Y CTarTi TaKoX aHamizyloThes nonoxenHs Jupexrusu 2014/54/€C €sponeiicbkoro Ilapnamenty ta Pagu €C npo 3axoam, 1mo
CIPHSIOTH pealtizauii pas, HaJaHUX Mpal[iBHUKaM B KOHTEKCTi CBOOOAM TepecyBaHHs mpauiBHUKiB €C.

KuniouoBi cioBa: cBoOona mepecyBaHHs MpaliBHUKIB, IIpaBa MpAiBHHUKIB, MEPEIIKOAH, 3 SKUMH rpoMaasan €C MOXyTh 3iT-
KHYTHCSI [IepeCyBarOvnCh 3 OfHI€T feprkaBu-wieHa B inury, JJupekrusa 2014/54/€C €pponeiicbkoro [lapnamenty ta Pagu €C mpo 3axo-
¥, 0 CIPHSIIOTH peatizallii mpas, HaJaHUX MpalliBHUKaM B KOHTEKCTI CBOOOIH MepecyBaHHs npaniBHUKiB €C.

Pe3rome

Ilonueanoea E. H. EC Ha myTH K COAeiCTBHIO peaju3alMy NMPaB Pa0OTHMKOB B KOHTEKCTe CBOOOJBI IepeIBHIKeHHSs
PaGoTHHKOB.

B crarbe roBoputcs o npakTrueckux marax EC Ha myTH K COBepIIEHCTBOBaHMIO paBoBoi 6a3el EC 1o ocymiecTBieHuIo npas
pabOTHUKOB B KOHTEKCTE CBOOOIBI ITEPEIBIDKEHISI PAOOTHHKOB; TaeTCsl 0030p NCTOYHHKOB IIPABOBOTO PETYIMPOBAHUS CBOOOHI IIepe-
nBIkeHus padoTHHKoB B EC 1 onpenensioTcs NpensTCcTBUs, ¢ KOTOpeIME rpaxaane EC MOTyT CTOJIKHYThCS, I€PeBUTasICh U3 OAHOTO
rocyapcTBa — 4ieHa B Apyroe. B cratbe Takke aHammzupyrotcs nonoxenus Jupexrusbl 2014/54/EC Erponeiickoro [lapiamenrta u
Cosera EC 0 Mepax, cnocoOCTBYIOIINX pealu3aliiy MpaB, MPEJOCTABICHHBIX PAaOOTHHKAaM B KOHTEKCTE CBOOOBI INEpPEBIKEHHS
paboruukos EC.

KoioueBble ciioBa: cBoOOza TepeBIKCHNUS Pa0OTHUKOB, IPaBa pabOTHHUKOB, IPEISITCTBHS, C KOTOpbIMU rpaxnane EC moryr
CTOJIKHYTBCS, HEPEIBUTAsICh M3 OJJHOTO TOCyAapcTBa — WieHa B fpyroe, Jupexrnsa 2014/54/EC Esponeiickoro [Tapmamenta u Cosera EC
0 Mepax, CHOCOOCTBYIOLIMX pPealTn3alny MpaB, MPeI0CTaBIeHHbIX paOOTHUKAM B KOHTEKCTE CBOOOABI NepeapikeHns padorHukoB EC.

Summary

Polivanova O. EU on the way to facilitating the exercise of rights on the workers in the context of freedom of movement
for workers.

This article deals with the practical steps of EU on the way to improvement of EU legal basis concerning the exercise of rights
of workers in the context of freedom of movement of workers; it overviews the sources of legal regulation of the freedom of movement
of workers in the EU and defines the obstacles which EU citizens can face moving from one member state to another. In the article are
also analyzed the provisions of the Directive 2014/54/EU of the European Parliament and of the Council on measures facilitating the
exercise of rights conferred on workers in the context of freedom of movement for workers of EU of 16 April 2014.

Key words: freedom of movement for workers, rights of workers, obstacles EU citizens can face moving from one member state
to another, Directive2014/54/EU of the European Parliament and of the Council on measures facilitating the exercise of rights conferred
on workers in the context of freedom of movement for workers of EU.
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