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Pe3zrome

biyaii A. B. lorpuMaHHs KOH}ieHIiiHOCTI MocepeHUITBA aJBOKATOM-MeAiaTOPOM B YKpaiHi.

Y HayKoBi cTaTTi aBTOp 3’SICOBY€E CYTHICTH Ta PO3KPHBAE 3MICT MPHUHIMITY KOH(IASHIIHHOCTI Meiamii. AHaI3y€eTbCs MIisl IPHH-
Uy KoHQiIeHUIHHOCTI Meialii Ha JBOX PIBHAX: 30BHIIIHBOMY 1 BHYTPILIHbOMY. JlOCHIIKY€ThCS MUTAHHS IIOAO BiAHOCHOCTI 4H
a0CONIOTHOCTI MPUHIHUITY KOH(IJEHIIIHHOCTI Meialil Ta BCTAaHOBIIOIOTECS «MEXD» JaHOTO IPHHIMITY. AHATI3Y€EThCS TOCBI 3apy0ixk-
HUX 3aKOHOJABIIIB IIONO BH3HAUCHHS «MeX» KOH(imeHHmiHHOCTI mocepennunTea Ha npukiami Jupexrusu 2008/52/EC «Ilpo meski
acIeKTd Mefiamii y OMBUIPHUX Ta KOMEPUIHHHX copaBax», 3akoHy ApreHTuHcbkoi PecmyOmiku «IIpo Mmeniamito Ta mpUMHpPEHHS»,
VYHidikoBanoro akty mnpo nocepeanuiTeo CIIA. BusHauaroThesi 0COOIUBOCTI JOTPUMAHHS MPUHIMITY KOH(DIACHIIHHOCTI mocepe-
HUITBA aJ[BOKaTOM-MENiaTOPOM.

KurouoBi ci1oBa: mpuHIMD KoH(iAeHIIHHOCTI Meianii,Meianis, afBOKaT-MeIiaTop, aJBOKaTCbKa TAEMHUIIA, «MEX1» NPUHIU-
Iy KoH(}iAeHIiHHOCTI Meaialii, rapaHTii JOTPUMaHHS NPUHLIKUITY KOH(IeHIIHHOCTI Meiaril.

Pe3srome

Buyaii A. B. Cob6monenne koHpHIeHIIHAILHOCTH MOCPeTHNYECTBA aJBOKATOM-MeIHATOPOM B YKpaHnHe.

B Hay4HOUl cTaThe aBTOpP BBUICHSET CYLIHOCTh M PACKpPBIBACT COACPKAHHE IPHHIMIA KOHPUACHIHUATHHOCTH MeEIHAIHH.
AHanusupyercsi AeHCTBHE NMPUHLUIA KOH(QHUICHINAIBLHOCTH MEIHAlMK Ha IBYyX ypPOBHSAX: BHEIIHEM W BHyTpeHHeM. Mccrnemyercs
BOTPOC 00 OTHOCHTEIFHOCTH MM aOCONFIOTHOCTH MPUHIUTIA KOH(PUACHIMATHHOCTH MEINAIINY U YCTaHABIMBAIOTCS «TPAHUIBD) JTaH-
HOTO NpUHIOUNA. AHAIN3UPYETCs] ONBIT 3apyOe)KHBIX 3aKOHOIATENeH OTHOCHTENBHO ONpPENeNeHUs «TPaHUI» KOHPHICHIUATLHOCTH
nocpenauyectsa Ha npuMepe Jupekrussl 2008/52/EC «O HEKOTOPBIX acleKTaX MEIUAIMU B TPAKIAHCKHX U KOMMEPUYCCKUX JIENIax),
3akoHa ApreHTrHCKOW PecnyOnuku «O Menuanuu u npuMupenus», EnnroobpasHoro akra o nocpenandectse CIIA. Onpenenstores
0COOCHHOCTH COONIOCHHS MPUHIKIA KOHPHUICHIIMAIFHOCTH MTOCPSAHNYECTBA aIBOKATOM MEAUATOPOM.

KnroueBsble cJI0Ba: NIPUHINI KOH(GUICHIIMAIBHOCTH MEUALIMH, MEANALIS, aIBOKAT-MEANATOP, aABOKATCKasl TAlHA, «TPaHULIBD)
MIPUHIIMIIA KOHPHUICHIINATPHOCTH METUAIINH, TAPAHTHH COOITIONICHHS MPUHIINTIA KOHOUACHIIHATBHOCTH METHALIUH.

Summary

Bitsai A. Abidance confidentiality of mediation by the advocate-mediator in Ukraine.

The content of the principle of confidentiality of mediation is discovers and reveals in the article. The principle of confidential-
ity of mediation is analyzes on both internal and external levels. The question about relative or absolute of the principle of confiden-
tiality of mediation is investigates and “limits” of this principle are established. Experience of foreign legislators in determining the
“limits” of confidentiality of mediation is analyzes on the example of Directive 2008/52/EC “On certain aspects of mediation (media-
tion) in civil and commercial matters” Law of the Argentine Republic “On mediation and reconciliation” Uniform Act on US media-
tion. Features of compliance with the confidentiality of mediation by advocate-mediator are determined.

Key words: the principle of confidentiality of mediation, mediation, the advocate-mediator, advocate confidentiality (attor-
ney—client privilege), the principle of confidentiality of mediation “limits”, guaranteeing of compliance with the principle of confiden-
tiality of mediation.
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Iepenbavaroun KpUMiHAIBHY BiJHNOBIAANIBHICTH 3@ MPUMYIIYBAHHS [0 BCTYILy B CTaTECBUIl 3B’SI30K, UMHHUI
Kpuminanenuii kogexce Yipainu (Hagani — KK Ykpainun) y 4. 1 c1. 154 Bu3Hae 3M04MHOM JHile HAalOUIbII Hebes-
TMIeYHI TIPOSIBA TAKOTO IPUMYIITYBaHHS, 30KpeMa — IIPUMYIIIyBaHHS IIUIIXOM BUKOPHCTaHHS MaTepiaibHOi abo CIryx-
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KpumiHanbHe npaBo Ta KpuMiHonoria

60Boi 3anexxHOoCTi. CaMe BUKOPUCTAHHSI BKa3aHUX BHIIB 3aJIC)KHOCTI (POPMYIOTH TaKy OKpEMY, CAMOCTIHHY O3HaKy
CKJIaIly 3JI04MHY, K CHOCi0 Horo BUMHEHHS. SIK BiZIOMO, OCTaHHIN MOCiae BaXIIMBE MICIe Cepesl O3HAK 00’ €KTHUB-
HOI CTOPOHH, a/K€ B HhOMY BHPaXKaloThCs SIK (DaKTUUHI 03HAKH, TaK 1 COLiaNbHI BIACTUBOCTI (CycijbHa Hebe3Ie-
Ka) 3mourHy. Crioci® BUMHEHHS 3JI0YMHY « ... 0araTo B YOMY BH3Ha4a€ MeXi 3J04MHY, CBITYUTH MPO SKICHY CBOE-
PIHICTE JaHOTO 3JI0YHMHY, BKa3ye Ha T IHIUBIAyaTbHI PHCH Ta BIACTHBOCTI, 32 JOITOMOTOO SIKMX OJWH 3JI0YHMH BiJ-
pisHsieTbest B iHmorox»!. Beranosnenns nepenbadenux 4. 1 cr. 154 KK Ykpainu crioco6iB BAMHCHHS 3II04HHY HE
JIAIIE T03BOJIsE KOHCTATyBaTH (haKT HASBHOCTI O3HAK CKIIa/ly IPUMYILBAHHS JI0 BCTYITy B CTATEBUIA 3B’ (30K SIK IiJI-
CTaBH KPUMIHAIBHO] BII[HOBIJIaJILHOCTl 9ITKE 3’ACYBAHHS 3MIiCTy Ta OOCATY IHX O3HAK CKJIA/y 3I04HMHY J03BOJISE
BUPIIIUTH LIy HU3KY MTUTaHb, TIOB’A3aHUX 13 KPUMIHAJIBEHO-IIPABOBOIO KBaJi(hiKaIi€ro: BiJl MOAONAaHHSI KOHKYPEHLIT
KPUMiHAJIbHO-TIPABOBUX HOPM JI0 PO3MEXYBaHHS MPUMYILIYBaHHS JI0 BCTYIy B CTAaTEBHUH 3B 30K 13 CyMIXHHUMHU
CKJIaZlaMH 3JI0YHHIB. Bce BHIIe 3a3HaueHe 3yMOBITIOE aKTYaIbHICTh 00paHOi TEMHU JOCIiIKSHHS.

BukopucTtanHs MaTepianbHOT Ta CITy>k00BOT 3aJIS)KHOCTI SIK CITOCOOIB BAMHEHHS MIPUMYIITYBaHHS JI0 BCTYIY B
CTaTeBUH 3B 530K TI€I0 UM 1HIIOK MIpPOIO JOCIIKYBAIM TaKi paJTHChKI BYeHI-KpuMiHamicTH, sk: O. O. XXwkuneH-
ko, I1. I. JIrobnincekuii, O. M. Irnaros, B. Haraucos, 5. M. SlkoBieB. Cepen mpeAcTaBHUKIB Cy4acHO! KpUMiHANb-
HO-TIPAaBOBOI HAayKW TIOB’A3aHi 13 3aJeKJIapOBaHOI0 TEMAaTHKOI MUTaHHSA posrsiganuck B. 1. bopucoBum,
JI. B. Jopou, O. O. Aynoposum, M. M. KoHoBanoBuM, a TakoX aBTOPaMH BiAOBITHHUX MiIPO3/IiNIiB HAyKOBO-IIPaK-
THYHHAX KOMEHTapIB J0 KPUMIHAIBHUX KOJIEKCIB Ta MOCIOHUKIB 3 KpUMiHAJILHOTO TipaBa. Jleno Oiiblle yBaru aHa-
T3y BKa3aHUX BHIIB 3aJIC)KHOCTI Ta X BUKOPUCTAHHIO JUIS BUNHEHHS PUMYIITYBAaHHS 10 Aill CEKCyaJ bHOTO Xapak-
Tepy MPUAUICHO B aucepTaniiinoMy nociimkenHi J. O. [Hummbkoi.

[Mompu Bce, mpobneMaTHKa BUKOPUCTAHHS MaTepiajibHOI Ta CIy»KOOBOi 3aI€KHOCTI SIK CIIOCOOIB BUMHEHHS
MPUMYIIYBaHHA 10 BCTYITy B CTaTeBHid 3B’S30K HIKOJIHM He Oyja MpeaMeTOM KOMILIEKCHOTO AOCTiKeHHA. Y Haylli
KPUMIiHAJIBHOTO MpaBa MPOAOBXKYIOTh iICHYBaTH HEOJAHO3HAYHI Ta HABITh MPOTHIICAKHI MIAXOAX 10 BUPIILIEHHS TUX YU
HIIUX, ITOB’s3aHMX 13 3asBJICHOIO0 TEMATUKOIO, TUTAaHb; esKi MPOOIEMH B3araili HiKOJIH He OyJTH IpeIMeToM HayKo-
BOTO po3DIsAay. TOMy METOIO JaHOl CTAaTTi € MPOBEICHHS KOMIUIEKCHOTO Ta BCEOIYHOTO KPHUMIHAIBHO-ITPABOBOTO
JOCII/DKEHHS CIIOCO0IB BUMHEHHS 3JI0YMHY, nependadeHoro 4. 1 ct. 154 «IIpumymryBaHHS 10 BCTYIly B CTaTeBUI
3B’ 130K» KK VYkpainu.

Yacruna 1 cr. 154 KK VYkpaiHu BCTaHOBIIOE BiNOBITAIBHICTh 32 «[IpuMyIryBaHHS *KIHKH YU YOJIOBiKa IO
BCTYITy B CTaTeBHUH 3B’SI30K ...0c00010 8i0 AKOI HCiHKA abo 40N08IK MamepianbHo abo C]lnyC6060 sanexcui». AHais
OBOTO 3aKOHOIABYOTO (I)OpMy.]'IIOBaHHﬂ Ha TICPIIMA TOTIA, HAIITOBXYE HA JTYMKY, IIO BiJIIOBiTHA 3AJIC)KHICTDH
(marepiaibHa abo ciryk060Ba) € XapaKTEPUCTHKAMH, SIKi 3yMOBIIIOIOTh O3HAKH CIICL[iabHOro Cy0’€KTa CKiIajy 3110-
YuHY. X049a, 3 IHIIOro OOKY, CycIijgbHa HeOe3MeKa 37I0UNHY 00YMOBIIOETECS, OUCBHIHO, HE CAMHUM IO €001 pakTom
HAsSBHOCTI TMEBHOI 3alIe)KHOCTI, a BUKOPHCTAHHSAM IIi€i 3aJIe)KHOCTI JUIA JOCATHEHHS 3JIOYMHHOTO PEe3yJbTaTy:
«KOXKHa 0c00a, MOCTaBlIeHa B CHUJIY 3aKOHY a00 COLliaJIbHUX BIIHOCHH Y 3aJICXKHICTh BiJ 1HIIOI 0coOH, BIIpaBi po3-
paxoByBaTH Ha Te, [0 BKa3aHa 3aJICXKHICTh He OyJie BUKOPHUCTAHA JUTsl TOTO, 00 CXIIINTH 11 Ha 32I0BOJICHHS CTaTe-
BO1 mpHcTpacTi iHmoi ocodm»2. O. O. JlymopoB Takok Bkasye: «BimmosigambHIcTh 3a 4. 1 ¢T. 154 KK VYkpainn
HACTAE€ JIMIIE 32 YMOBH, [0 BIUIMB Ha MMOTEPITLTY 0COOY 3MIHCHIOBABCS 3 BUKOPUCTAHHAM ii MaTepiajabHOi a00 CITyX-
00BOT 3aJIEKHOCTI BiJl BUHHOTO, SIKa BiJ[irpae pojib CBOEPITHOTO 3acO0y JOCATHEHHS 3JI0YMHHOTO pe3yibrary»3. Jlo
cyoBa 3a3Ha4uMo, 110 B KK P®, Pecny6mixu ['py3ii, Pecniy6niku binopyci, a Takox y psii iHIIMX KpaiH Ipu KOHCT-
PYIOBaHHI aHAJNOTIYHOTO CKJIaly 3JI0YMHY BHKOPUCTAHO OUIBII BJaje Ta KOHKpeTHEe (OPMYIIOBAHHS: «...3 BHKO-
pHUCTaHHAM MarepiajibHOi a00 1HIIOT 3aJIEXKHOCTI OTEPIIIOTO»?.

3 yciX MOXKJIMBHX BHJIIB 3aJIC)KHOCTI 3akoHoAaBenb v 4. 1 ¢T. 154 KK Ykpainu Bka3sye JinIie qBi: MarepiaibHy
Ta CIIy>)k00BY. Ha30BHI BHKOPUCTAHHS 3aJIS)KHOCTI IMIUIETIOI 0COOM MOXKE TPOSIBISATHCS HE JIHIIE Y nped s61eHH]
1n02po3 TOTIPIIMTH MaTepialibHe UM CITyKOOBE CTAHOBUINE, a U Y guuHeni Oill, CNPAMOBAHUX HA NOSIPUIEHHS 8I0NO-
BIOHO20 CMAHOBUWA NOMEPNLIOL 0cobU.

3yMUHUMOCH OKPEMO Ha KOXKHOMY 13 3a3HadeHux y aucno3uuii 4. 1 ct. 154 KK Ykpainu BUIiB 3a7€XKHOCTI.

Po3’scHeHHs1 MOHATTA MaTepianbHOi 3anexHocTi AaHo B IlocraHoBi HneHyMy Bepxosroro cyny Vkpainu
«IIpo CynoBy MPaKkTHKY y CIpaBax Mpo 3I0YHHH NPOTH CTATEBO CBOOOMIHM Ta CTATEBOI HEOTOPKAHOCTI 0COOM» BiX
30.05.2008 poxky. 30kpeMa, Iiji TAKOIO 3aJISKHICTIO MPOMOHYETHCS PO3YMITH MepeOyBaHHS Ha MOBHOMY abo0 4act-
KOBOMY YTpPHMaHHI BUHHOI 0COOH, MPOXKMBaHHS Ha i1 )KUTJIOBIH IUIONII, a TAKOXK KOJIM BHHHA 0C00a CBOTMH JTisIMU
4y OE3iSUTBHICTIO CIIPOMOKHA BUKJIMKATH iCTOTHE MOTIpPIIEHHS MaTepiaJbHOTO CTAHOBHINA NOTEpIiyoi ocodbu®. Ha
HAaIll TOTJISA], JaHe PO3’sICHEHHS € HEBUIIPABIaHO LIMPOKUM, TaK SIK BIAMOBITHO IO HHOTO MaTepialibHO 3aJICKHUMHU
OyIyTh BBaXKaTHCS, HATPUKIAA, (Pi3MYHO i TICUXIYHO 30POBI 0COOH, 3aTHI CaMOCTIHO ceOe 3abe3meuyBaTy, aje
SIK1 TIPOYKUBAIOTH 3a KOIITH YH JIOTIOMOTY 1HIIKAX 0Ci0.

3 mporo x npuBony I1. 1. Jlro6nmincekuit me B 1925 pori nucas, Mo MOHATTS MaTepiabHOT 3aJIe)KHOCTI IS
1iJIell KpUMiHAIBHOTO TpaBa HeoOXiHO Aemo ooMexuTh: «IIpo MaTepianbHy 3aJ1eKHICTh MOXKHA TOBOPHTH B YHC-
NeHHUX Bumnajakax. Croau BiIHOCATHCS HE JIMIIE BiTHOCHMHU POOOTOMABIIS HIONO POOITHHUIN UM MOKOIBKY, ... alle U
BIJIHOCHMHU OUTBIN OaraTux pOIWYIB 100 OiHININX, SKUM BOHU HaJIal0Th M%TepiaJ'ILHy JIOTIOMOTY, UM B1JIHOCHUHU
ocobu, sika Hajxae OJarofiiiHy AONOMOTY Ta 0ci0, SKi HEI0 KOPUCTYIOThCS. Maydu Li€lo CTexXKoro, — Jajil Muile
aBTOp,— MU MOTIIH O BU3HATH, III0 XKiHKA, sIKa KMBE Ha KOIITH, IO T BUIAE 3aJHUIUIEHUK, TAKOXK € MaTepialbHO Bil
HBOTO 3aJISKHOIO»®. Maibke B 1isioMy moropkyrouuch 3 I1. 1. JIroomiacekuM, M. M. KoHOBaloB 3a3Havae, 1o Mate-
piayipHa 3aJIeKHICTh 000B’I3KOBO MTOBHHHA 0a3yBaTHCh Ha 3aKOHI: « ... ITiJ MaTepiaJIbHO 3aJISKHIMHU 0COOaMH HE0O-
XiJTHO pO3yMITHU: HO-TIep1Ie, 0ci0, sKi A1HCHO MOTPeOyI0Th MaTepiadbHOI JOMOMOTH, i, O-ApyTre, 0cib, MaTepiaabHO
3aJIe)KHUX Bij MPUMYIIyBaya Ha MiJCTaBl BiAMOBIAHOT HOPMATUBHOI BKa3iBKI.
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Mu TakoX MIATPUMYEMO TIO3HUIII0, BIATIOBIIHO JI0 SIKOT MOHATTS MaTepialbHOT 3aJIe)KHOCTI CITiJl Ieno ooMe-
KWTH; CIYIIHOIO TaKOX BUAAETHCS BKA3iBKa MPOTE, IO BITHOCHHU MaTepiasibHOI 3aE€XHOCTI MOXYTh BUHUKAaTH
JIUILE Ha MiACTaBi 3aKOHY (B MOAAIBIIOMY sl MO3HAYESHHS I[i€1 03HAKM MaTepialbHOT 3aJIKHOCTI MU OyIEMO BHKO-
PHUCTOBYBaTH TEPMiH «HOPMATHUBHICTEY).

He 3Baxkarouun Ha Te, O B CYyYacHIH KpUMIHAILHO-IIPABOBIH JIiTepaTypi PO HOPMATHBHICTh SK O3HAKY Mare-
plaJIbHOT 3aJIeKHOCTI B CKJIaJi 3704nHY, ependadeHomy 4. 1 ct. 154 KK VYkpainu, 6e3nocepeiHbo He ineThes, 3
aHai3y NPUKIAIIB MaTepialbHOT 3aJIeKHOCTI, IO B Hiil HABONATHCS, MOXKHA 3pOOUTH aOCOIIOTHO MPOTHIICKHUN
BUCHOBOK. Tak, il MaTepiajbHOIO 3aJEKHICTIO ¥ PI3HUX JPKEpesiaX MPOMOHYEThCS PO3YMITH: 3aJICKHICTH HEIIOB-
HOJIITHIX JIiTeH Bij] 0aThKiB (a TAKOX MadyXH 4 BITUMMA)8; 3aJICIKHICTh 0Ci0, Ha/l IKMMH BCTAHOBJICHA OITiKa YU ITiK-
JlyBaHHs BiJl OMIKYHIB 4 HIKJ'IYBaJ'ILHI/IKIB9 nepeOyBaHHs JKiHKM a00 YOIOBIKA Ha TIOBHOMY 400 4aCTKOBOMY YTpPH-
MaHHI BHHHOTO; IIPO’KUBAHHS HA JKUTJIOBIH IUIONII BUHHOTO; BiTHOCHHU, III0 BUHUKAIOTh MK JTIOMBMH BHACITIIOK
YKJIaZeHHs IUBIIFHO-TIPaBOBHX TOTOBOPIB — HAIIPHKIIAJ, BITHOCHHHU OOp:KHUKA Ta KpexuTopall Tomo. Heckragao
MTOMITUTH, 10 OUTBIIICTh HABEIEHUX MPUKIIAIIB 00’ €IHY€E TaKa CIIbHA 03HAKa, IK HOpMaTUBHICTH: cT. 180 Cimeii-
HOTO KOZIEKCY YKpaiHM mependauae 000B’sI30K OaTbKiB yTPHUMYBATH CBOiX HETOBHOMITHIX JiTeH, a CT. 75 — mpaBo
OJTHOTO 3 TIOAPYACKS Ha YTPUMaHHS; CT.CT. 67 Ta 69 L{uBinbHOTO Komekcy YKpaiHu BCTAHOBJIIOIOTH OOOB’S3KH OIIi-
KYHIB Ta MIKJIYBAJIbHUKIB 11010 CTBOPEHHS HUMH HEOOX1THUX YMOB, JIOTJISAY TOIIO HAJl 0COOAMHU BiJHOCHO SIKUX
BCTAHOBJICHO OITIKY YHM IMIKJIyBaHHS 1 T.JI.

OKpiM [BOTO, BITHOCHHHU MaTepiaJbHOT 3aJICXKHOCTI B OIIBIIOCTI BUMAAKIB TPOSBISIOTHCS Y TOMY, IO OJHA
oco0a 1ock MoTpedye, a iHIIIa Mae MOXKJIMBICTD TaKy MOTpeOy 3a0e3neunTH i 3abe3nedye ii. Ocoba, sika Hajae 1HIIINH
0c001 MaTepianbHy TOIOMOTY (KUTIIO, KOIITH, OJAT TOIIO), MOXe 3/[IHCHIOBATH TaKi Jii HA BUKOHAHHS CBOTO 3aKOH-
HOTO 0603’5{3Ky (06013’;1301( OMiKyHa JOTJISAATH oco6y, HaJ| KO0 BCTAHOBJIEHA OIlika) ab0 Ha BJIACHUH pPO3Cy[
(yTpuMmaHHS iHIIOT 0COOM 3a BIACHUM Oa’KaHHSM, 32 BIICYTHOCTI IPABOBOTO OOOB’S3KY aisti came Tak). Llinkom
OYEBHIHO, MO0 HEOS3MEUYHUMH [UTS CYCIIUIBCTBA € BUMAIKU 3JIOBKHBAHHS JIAIIE Ti€I0 MaTepiaJbHOIO 3aJICKHICTIO,
sKa BUHHKJIA Ha TPABOBUX ITiJICTaBax; y WX BHUIAJKaX CyCIiIbHA HeOe3Ieka BU3HAYA€THCS CTaTyCcOM 3aJIeyKHOI
ocobu, sika yepe3 NEeBHI IPUINHHI HE 34aTHA TOBHOIO MipOIO CaMOCTIHHO 3a0e3redyBaTH BIacHE iCHYBaHHS.

C. I. HikyniH Takox IUIIe, 110 BUKOPUCTAHHS MaTepialbHOI 3aJIe)KHOCTI MiJ] 9aC BAMHEHHS IPUMYIITYBaHHS J10
Il ceKCyaJbHOTO XapaKTepy O3Hayae 3aCTOCYBaHHS MOTPO3 BUMHUTH TaKi Jil IOAO 3aJIeKHOT 0COOH, sSIKi MpHU3Be-
JIyTh JI0 yIIEMJICHHS i1 3axonHux npas yu inmepecis!!. 13 3a3Ha4€HOr0 BUIUIMBAE, 1110 3aJIEKHA 0C00a Ma€ 3aKOHHI
mpaBa Ha OTPHMAHHS BINIOBITHOTO MaTepiajbHOTO 3a0e3MeYeHHs] UM MaTepialbHOI JOMOMOTH, a iHmma ocoba —
KOPECIIOHIYIOUHH 000B 30K 1€ TIPaBO 3a0C3IMEUyBaTH Ta HE 3JI0BKUBATH HIM.

Takum unHOM, Hii 0c0o0H, sIKa HaJa€ MaTepiaabHy JOTIOMOTY 1 OTPOXY€E IPUIIMHEHHSM UM BUMHSE Tii, HalpaB-
JIeH1 Ha MIPUIMHEHHS HaJlaHHS Takol JOIIOMOTH, MOEIHAHE 3 BUMOTOIO BCTYIIUTH Y CTAT€BUH 3B’ 30K, MiCTUTUMYTh
CKJIaJ1 3JI0YMHY JIUILIE B TOMY BUIIAJIKY, KOJIH iICHY€ TIPaBOBHI 000B’ 130K BiAMOBIAHY JOMOMOTY HagaBaTu. Y MPOTH-
JISKHOMY BHIAJKY (KOJIK 0coba HaJlae MarepialbHy JOIOMOTY 0e3 BiIIIOBIAHOTO 000B’SI3Ky) HE MOXKHA BECTU MOBY
PO TIOTIPIICHHS YW TOTPO3y MOTIPIIEHHS MaTepialibHOTO CTAHOBHUIIA 0COOH, SIKiH BiJIOBIHA JOTIOMOTa HAaJla€Th-
cs1; MOMIOH1 BUTIQJIKY CJTiJ] PO3IIHIOBATH HE 1HAKIIE SK IPOIO3HUIIII0 YU OOIIIHKY MOKPAIIUTH MaTepialbHE CTaHO-
BHIIIC BiMOBITHOT 0COOM 32 YMOBH BCTYITy B CTaTEBHUI 3B’ S30K.

Ha wmam momisa, aas minei KpI/IMiHaJILHOFO TpaBa 3arajoM Ta B KOHTEKCT1 3JIOYUHY, nepe):[6aquoro g, 1
cT. 154 KK Vkpainu, 30kpema, TOHATTS MaTepiabHOI 3aI€KHOCTI CITiJl PO3YMITH ByK4e MOOYTOBOrO CIIPUIHSATTSL.
3okpema, M MaTepiabHOO 3aEKHICTIO CITiJ PO3YMITH BIXHOCHHHM MDK IIOABMH, IO BHHHUKAIOTH 3 NMPHBOLY
HaJlaHHS OJHIEI0 0CO0OI0 1HITIH MaTepialbHOTO 3a0e3IMeUeHHsT Y1 MaTepianbHOi goroMord. [Ipn nboMy HamaHHS Ta
OTPUMAHHS TaKOTO 3a0e3MEUCHHS UM JIOTIOMOTH IMOBHHHO 0a3yBaTHCh Ha 3aKOHI — OyTH IPaBOM OJIHI€T 0cOOM Ta
000B’s13K0OM 1HIIOI. Y 3B’S3KY 3 HAaBEICHHUM, O OOCATY MOHSITTS «MaTepiabHa 3aIeXKHICTR) HE BKIIOYATIMYTHCS
BUIAJKN TaK 3BaHOI 3aJIE)KHOCTI, 10 BUHUKA€E BHACIHIJOK YKJIAJCHHS I[UBLIBHO-TIPABOBUX JIOTOBOPIB, BiIHOCHHU
MIX CITaJIKOIaBLIEM YH CIIAIKOEMIIEM TOLIO.

Jai 3ynuHIMOCS Ha aHaJIi31 MOHATTS «CITY>K00Ba 3aexHIcTh». Ciif ofpa3y 3a3HaumTH, 10 B HAYIl KPUMIiHAJIb-
HOTO IIpaBa iCHye mpo0ieMa o0 BU3HAYEHHS 3MICTY Ta 00csTy 1boro MoHsTTA. [Inerym BepxoBHoro cyny Ykpainu y
3rayBaniid Hamu [loctaHoBI cripoOyBaB po3B’s3aTy 3aJIcKJIapoBaHy MpodiieMy; Ha lyMKy BepXxoBHOTO cyuy, ciry:k00Ba
3aJIXKHICTh Ma€ MiCIle, KOJIM KiHKa a00 YOJOBIK 00ifiMae mocajy, 3riJHO 3 SKOK BOHA Iijieria 0co0i, sKa 3aCTOCOBYE
MPUMYLTyBaHHs, a00 MiATaae i KOHTPOJIBHI JIil Takoi 0coOH, ab0 iHTepecH MOTepIIoi 0coOu 3anexars Bijl CIy»k00-
BOTO CTaHOBHINA BUHHOT 0co0u!2. Pa3oM 13 THM, y KpUMiHAILHO-TIPABOBIH JiTEpaTypi iCHYIOTh JOCHTh HEOIHO3HAYHI
TOYKM 30pYy 110710 ii BupimenHs. [IpoananizyBaBiiy npaii BYeHUX, MOXKHA BUIUTUTH JACKUTbKA ITiIXO/IB.

BianosiiHO 10 mepIioro miaxoy, CIy>k00Ba 3aJIeKHICTh MOYKE BUHUKATH JIUIIE MiXK JJBOMA CIIY)KOOBUMH 0CO-
O6amu. Tak, aHami3yloud YMHHE Ha TOM 4Yac KpUMiHalbHe 3akoHoAaBcTBO, O. M. IrHaTtoB cTBepIKyBaB, IO

. 3aKOH TOBOPUTH HE PO BUKOPUCTAHHS Cy0’€KTOM MPUMYIIYBaHHS CBOTO CIYKOOBOT0 CTAaHOBHIIIA, @ PO BUKO-
PHUCTaHHS CIIy>K00BO1 3aJIeXKHOCTI JKIHKH, @ TOMY B JaHOMY BUIAJKy MOBa ii/ie JIUIIe PO 3aJ1eKHICTb, [0 BUTIKAE 3
il ciry>x60Boro monoxeHHa»!3. Ha nymMky BueHOro, ciy>k00Be CTaHOBHILE B JIaHOMY BHUIAJKy MOBHHHA 3aiiMaTH
caMme KiHKa. binpmie Toro, oueBHIHO, IO Take X CTAaHOBUILE, IIPU YOMY OUIBLI BIUIMBOBE, MOBUHEH 3aiiMaru i
cy0’€KT 37I04MHY, aJKe BaXKKO c001 yABUTH NPUMYIITYBaHHS 10 BCTYILy Y CTaT€BUM 3B’ A30K MOTEPIILIOTO0, KU 3aii-
Mae ciyx00Be CTaHOBHILE, Cy0’€EKTOM, Y SIKOTO TaKHH cTaTyC BiACYTHIM.

BinnoBizHo 10 apyroro miaxony ciayk00Ba 3aJIeXHICTh mependayae HasBHICTb CTaTycy ciyx0o0Boi ocoOu B
cy0’€eKTa 37I0YMHY, TOA1 SIK AJIS OTEPIILIO0T HasIBHICTh OCTAHHBOTO HE € 00OB’A3KOBOIO. « ... YH 3AJIEKHUTb KiHKA T10
CBOii cimyx0i BiJ BUHHOTO a0 X LS 3aJIeKHICTh BUIUIMBAE 31 CIIy>KOOBOTO MOJIOKEHHS OCTAHHBOIO, HIYOTO HE 3Mi-
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Hioe. CyTTEBO JIMII TE, IO TaKa 3aJISKHICTh CTBOPIOETHCS B CHITY CIY)KOOBOTO CTaHOBHINA CY0 €KTa, SIKE BUKOPHC-
TOBYETHCS JUIS1 IPUMYIITyBaHHs IIOTEPILIO] O CTATEBOTO 3B sI3Ky» — mucaB 5. M. SIkoBieB!4; Bim3HauMMO, 10 aHa-
JOTi4HOT TyMKH ToTpuMyBaBcs cBoro vacy I1. I JTrooninchkuiils. OueBumaHO, MO TaKy K MO3UIII0 Ha CHOTOHI 3aii-
Mmaroth B. 1. Bopucos ta JI. B. Jlopom: xoua BueHI Ha CTOpPiHKaX CBOIX Mpallk MPSIMO HE aKIEHTYIOTh Ha I[bOMY YBary,
OIHAaK BUKOPUCTaHI HUMHU (POPMYITIOBAHHS Ta NPUKIAIN CXWISIOTh CaMe 10 TAKOr'0 BUCHOBKY 0.

OxpiM mepImmx JBOX, Ha CHOTOJHI 3HAYHOTO IMOIIUPEHHS HaOyB IIe OANH, HAaHOLIBIT IIMPOKKI MiIXif, 3TiAHO
SKOTO CITy00Ba 3aJeXHICTh Hependadae MmiIenIicTh Cy0 €KTy 3JI0YHHY, Y TOMY YHCIHI, «I10 poOoTi»n!7, a Takox
3aJISKHICTh BiJl HROTO y 3B 53Ky 3 BUKOHAHHSM CBOIX « ... Mpo¢eciiiHnX (yHKIH, 3 IPUBOAY HaBYAHHS, 3370BO-
JICHHS CBOIX KyJIBTYPHHUX HOTped Tommox!s.

OnuH i3 mepmux Taky TOUYKy 30py BucioBuB Ie B. Haramcon: «Cmyx00Bi B3a€MOBIIHOCHHH OXOIUTIOIOTH
3aJISKHICTh BiJl HAYaJIbHUKA 110 CITYKO0i M po0oTi, a00 3aIeKHICTD, SIKa BUTUIHBAE 3 BiIIHOCI/IH 10 BUHUKAIOTh TIPH
CIUTBHIN p060T1»19 TyT noTpibHO HaronocuTy, IO aBTOp MHUCaB LUTOBaHI pajku y nepiox unHHocTi KK YCPP
1927 p., SIKUi, SK BiTOMO, JOMYCKaB aHAJIOTII0 KpMMlHanLHoro 3aKoHy. FiMoBipHO, came MM 00yMOBIICHE HACTiIb-
KM IIMPOKE TAYMadeHHsI CIy>KOOBOI 3aJIeKHOCTI, sIKe, IO CYTi CIIPaBH, BKIIFOYA€E TAKOXK Ti BUIM 3aJIEKHOCTI, SKi HE
00yMOBIIEH] CITy>KOOBHM CTaHOBHIIIEM BHHHOTO M MoTepIisioro. [IoSCHUTH X TyMKy Cy9acHHX BYEHUX, SKi JOMyC-
KalOTh MOXKITUBICTh ICHYBaHHS «CITYKOO0BOI 3aJIE)KHOCTI» MK 0CO0aMH, JKOJHA 3 AKMX HE HaJUIeHa CIy)XKOOBHMHU
MTOBHOBAXEHHSIMH, TOCUTH CKJIQJIHO.

Mu nilepHMyeMo JPYTUH 3 OTMMCAaHUX HAMH IT1IXO/(iB, BIIMOBIIHO J0 SIKOTO CTaTyCOM CITy>KOOBOi 0COOH TIOBH-
HEeH OyTH HazllﬂeHI/H/I TIJIBKU CY0’€KT 3JIOUHHY. Cnpo6y€Mo 0OTpYyHTYBaTH 3a3HAYCHE.

B ykpaiHCBKill MOBI NOHATTS «3aNCKHICTb» TIyMaduThes sk «llepeOyBanHs mix 4MiMOCH BILIMBOM 200
YHEIOCH BIIAJI0I0, MIIKOPEHHS KOMY-, YOMYy-HeOy/ib», a 3ai1exaru — «byT 3a1exHUM Bl KOTO-, 4Oro-HeOy/b, nepe-
OyBarH IiJi YMIMOCH BIUIMBOM 200 YHEIOCH BIIAJIOK0, KOPHTHCS KOMYCh, 4OMyCh»2). PO3IIsIal0un y TAKOMY KOHTEK-
CTi 3aJIe)KHICTh, MOXKHA KOHCTATyBaTH: BOHA nepeabdadae craH, 3a SKOro ojHa ocoba (rmoTepminuii) nepedyBae mia
MIEBHUM BILTUBOM, BIIAJI0K0 1HIIOT 0coOu (Cy0’€KTa 3JI0YHMHY), a BUKOPUCTAHHS TaKOTO CTaHY — O3HAYa€ BUKOPHC-
TaHHA 0COOOI0 CaMe BaXKeIlB BILIMBY, iHCprMeHTiB BJIaJIM SIKi, BJIACHE, O6yMOBH}OIOTL el CTaH 3alie)KHOCTI.
Mnerbes, TaKUM YHHOM, mpo Te, 1o Oyab-sKHii BHJL 3aJIC)KHOCTI B JIHCHOCTI nepenbadae oKpeMui, crenudiaHui
Ha0ip MEXaHi3MiB IIOTCHL{I/HOTO BILIUBY Ha IIOTEPIILIOrO; HIINMH CIIOBAMHU — HEMAE 3alIeXKHOCTI «B3arali», 3aBiKiIH
HasBHUU SKUUCH 11 BUJT a00 XK JEKiIbKa BUIIB.

ILlon0 HOHATH «CiTykOa», «CIYKHTH», «CIy:KOOBHID», TO BOHH MAKOTh B YKPAiHCBKii MOBI 6araro pisHuX 3Ha-
yeHb. OnHaK, Ha BlIIMlHy BIJ{ IIOHATTS «3aJIEKHICTHY (BI/I3HaquH51 sikoro BigcyTHe B KK Vkpainu), 3MicT OHATTS
«ciy060Ba» MOXKHA 1 TOTPIOHO BCTAHOBJIIOBATH, BUXOLSYM 13 3aKOHOZABYO 3aKPIILICHOTO IOHSTTS <<cny>1<6013a
ocobGa». Takuil ixid, HacaMIIepes, MOBHICTIO BIAIOBIJA€ BUMOTraM CHCTEMHOCTI Ta €AHOCTI TepPMIHOJIOTi KpUMi-
HAJIHOTO 3aKOHY, sIKi epeibadaroTh MOC/IiL0BHE BHUKOPHCTAHHS B MEKaxX KPUMIHAIBHOTO 3aKOHY TEPMIHIB Ta Tep-
MIHONOTI9HUX 3BOPOTiB. KpiM TOTO, BiH € aOCOIIOTHO JIOTIYHNM, OCKIIBKH 1 B IEPIIOMY, 1 y APYTOMY BHIIAIKy MOBa
fizie came 1po «CiyKO60BY» UM TO 0COOY, 4K TO 3aJICHKHICTb.

Tomy, ciy»O0BOIO CITiJi BU3HABATH JIUIIE Ty 3aJICKHICTD, SKa 06yMOBneHa BHUKOHaHHSM TiepeadadeHux ct. 18
KK Vkpaitn ¢yHKUid, a HEOOXIJHOK YMOBOI BUHHKHCHHS OCTaHHBOI € HAalyTTs 0COOOK CTaTyCy Ciry:K0oBoi,
TOOTO — OTPUMAaHHS OCTAaHHBOIO MOXIJIUBOCTI IOTEHIIIHHOTO BILTHBY Ha TIOTEPIIIIOro 3 BUKOPHCTAHHAM (yHKLIIH
MIPEACTAaBHUKA BIAIM UM MICIIEBOTO CAMOBPSIYBAaHHS, OPTraHi3aIlifHO-PO3NOPSIINX UM aIMiHICTPATUBHO-TOCIIO-
JIapchkux (QyHKIIH. SIK IpaBUIIFHO CBOTO Yacy HAroJIOIIyBajOCs B OMHOMY i3 MiAPYYHUKIB 3 KPUMIHAIBHOTO MIPaBa,
«cmyx00Ba 3aJIeKHICTh — [IE YCAKA 3aJISKHICTh TIOTEPIIOT )KIHKH BiJl Cy0’ €KTa 3JI04MHY, Sika 00YMOBJICHA CITYX00-
BUM CTaHOBUIIEM OCTAaHHBOTO ... »2l. Bi}lHOBiI[HO I CTh HOTepninoro Cy0’€KTy 3JI0YMHY BUKIIFOUHO «IIO
po0OTi», a TaKOXK 3a/IEKHICTB BIJl HBOTO Y 3B 53Ky 3 BUKOHAHHSM JIMIIE CBOIX Npodeciiiiux QyHKLIH, 3 IpUBozy
HABYAHHs YU 3a/I0BOJICHHS CBOIX KYJIBTYPHHX IOTPEO HE CIIiJl BU3HABATH CIyXKOOBOKO 3aJICKHICTIO; L€, 3BICHO XK,
CBIIYUTH TPO CEpHO3HI MPOTAIMHH y KPUMIHAJIBHO-TIPAaBOBOMY PETYNIOBAHHI JOCITIHKYyBaHOL Hp06J'I6MaTI/IKI/I,
3allOBHEHHS SIKMX, THM HE MCHIIIE, € IPEPOraTHBOKO 3aKOHOJABILSL, @ HE IPaBO3aCTOCYBaYa.

Taxum 4nHOM, Ciyx00Ba 3aJEHKHICTE MOXKIINBA K MK ABOMA CIly)KO0BUMH 0co0amu (3a YMOBH [OCa0BOI
IMJUIETIOCTI OfHIET 3 HUX 1HIII), TaK 1 MK 0c00aMH, CITy>kKOOBOIO 3 SIKHX € TiUIBKH OJ[HA (AKIIO iHTepecH OIHieT 3
HUX 3aJIeXKAaTh BiJ] CITy>)KOOBOTO CTAHOBHIIIA 1HIIIOT).

Buxomsun Ko>KeH 13 CBOro pO3yMiHH${ cny>1<60130'1' 3aJIe)KHOCTI, CydacHi TOCIITHUKH JI0 IOTO BUIY 3aJI€KHOC-
Ti BIHOCST 3a/I€KHICTh MIK: KCPIBHUKOM OpraHi3allii i CekpeTapeM, Haqa bHUKOM LEeXy 1 POOITHHKOM, PeBi30poM
1 KOMIPHUKOM, MiZ03PIOBAHAM 1 CTITYMM, BUUTENCM i Y4HEM, BUK/IAJa4eM i CTYICHTOM, HAayKOBUM KCplBHHKOM i
acIipaHTOM, KOMCH/IAHTOM TYPTOKUTKY 1 0c00010, sIKa B HOMY MEIIKA€e, TPEHEPOM 1 CIIOPTCMEHKOI0, YB I3HEHUM 1
CIry>kKOOBIIEM B’SI3HUIII TOIIO.

VY CBITII CKa3aHOTO, OKPEMi €JIEMEHTH I[bOTO TIEPEITIKY CIIiJ] IMiIaTH peBisii. O4eBUIHO, MOXKHA TOBOPHUTH TIPO
HasIBHICTh BITHOCHH CIIY’KO0O0BOi 3aJ€XKHOCTI MK KepiBHHKOM OpraHizalii i cekpeTapeM, HaualbHUKOM IIEXy Ta
POOITHHKOM, PEBi30POM 1 KOMIPHHKOM, IiJIO3PIOBAHUM Ta CIIAYUM, KOMEHIAHTOM T'YPTOXHTKY 1 0c00010, 5SiKa B
HbOMY MEILKA€E, YB’I3HEHUM 1 CTy’k00BOI0 0CO00I0 Miclb BiZIOYBaHHS MOKapaHHA — B YCIX LIUX BUMAJKaxX cy0’eKTH
BHKOHYIOTh (DYHKIIIT CITy’k00BOT 0COOM, 110, CBOEIO YEPTroI0, 0OYMOBIIIOE CTaH caMe CITY>KOOBOT 3aJIe)KHOCTI, KN 1
BHKOPHCTOBYE BUHHHI 3 METOIO TOCSTHEHHS Oa)kaHOTO [T cede pe3ynbTary.

CTOCOBHO X BiTHOCHH «BUHTEIb — yUCHDbY, BHKJIANAY — CTYACHT», & TUM OLIBIIE «TPeHep — CIIOPTCMEH», TO
TaKi BiJHOCHHM M030aBJIeHI CIIy>KOOBOTO XapakTepy xoua O ToMy, 110 Teplla i3 CTOpiH He HajilieHa HeoOXiTHIUMHU
(YHKLISIMH, a TOMY HE € CIIY>)KOOBOIO, HE MOXKE MaTH KOTO-HEOYIb caMe Y «CITy>KOO0Bil» 3alIe)KHOCTI. 3a CBOEIO MIPHU-
OO0 TaKi BITHOCHHU HOCAThH YUCTO NPOodeciiiHuiA, a B OCTAHHbOMY BHIIaJKy — MOXKJIUBO ILI€ i CIIOPTUBHUI Xapak-
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Tep; JIMIIE 32 YMOBH BUKOHAHHS BUUTEINIEM, BUKJIalaueM a00 TPEHEPOM BiJMOBIIHUX OpTaHi3alliiHO-pO3MOPSAINX
YM aMIiHICTPATUBHO-TOCIOAAPCHKUX (QYHKINIH XapaKkTep 3aJeKHOCTI MOKHA YMOBHO Ha3BaTH «IpodeciitHO-CITyx-
6oBuit». Ha 11e, no peui, cBoro uacy 3BepraB yBary me O. O. JKuKuieHko, SKuid, poO3KpUBalOYH 3MICT CIIy>kKO0BOT
3aJIe)KHOCTI, BIIyYHO 3a3HAYMB, 110 HAETHCS MPO 3aJEKHICTh CaMe MK «3aBIIyIOUYUM YYOOBUM 3aKJIaZOM» Ta 0CO-
0010, KOTpa TaM HaBYAETHCAZ2,

TakuM 9UHOM, Ha MiJICTaB1 MPOBEJCHOTO aHAaJi3y BBAKAEMO 32 MOXIIMBE 3pOOUTH HACTYITHI BUCHOBKH:

— BUKOPHCTAHHS MaTepiabHOI 91 CITyKO00BOT 3aJIeKHOCTI € 000B’I3KOBOIO 03HAKOIO 00’ €KTHBHOI CTOPOHU HEpea-
6aueHoro 4. 1 ct. 154 KK VYkpaiau ckiagy 37104MHY Ta XapaKTepU3ye CIOCIO BUMHEHHS 3JI0YHMHY; Ha 330BHI BUKOPHC-
TaHHA 3a3HaYCHUX BHUJIB 3aJIEKHOCTI MOXKE MPOSIBIISITUCS B Tpe’ sIBJICHHI MOrpo3 MOTIPIIMTH MaTepiajibHe Ui CIyK00-
BE CTaHOBHIIE a00 Y BUMHCHHI JiH, CIIPSIMOBAHUX HA MOTiPIICHHS BiIIOBIJHOIO CTAHOBHIIA TIOTEPITLIOL OCOOH;

— IiJ] MaTepiabHOO 3AJEKHICTIO CIIIJ] PO3YMITH BiTHOCHHHU MIX JIFOJIbMH, SIKi BHHUKAIOTh 3 IPUBOY HaJaH-
HS OJIHI€I0 0COOOIO THINIK MaTepiadbHOTO 3a0e3MeUYeHHS YU MaTepialbHOT TOMIOMOTH; TIPH IIbOMY, HaJIAHHSI Ta OTPH-
MaHHsI Takoro 3a0e3MedeHHs Y1 JJOITOMOTH TTOBHHHO PErIaMEHTYBATHUCh 3aKOHOM;

— MiJ] CIIy’k00BOIO 3aJIEKHICTIO CIIi PO3YMITH BiTHOCHHH, III0 BUHUKAIOTH SIK MK JBOMA CIIyKOOBHMH 0co0a-
MU (32 YMOBH MOCAJ0BO{ MiAJIEINIOCTI OHI€T 3 HUX 1HIIIH), Tak 1 Mk ocobaMu, CIy)kKO0BOIO 3 SIKUX € TUIBKH OJHA
(sSK110 1HTEpECH OJIHIET 3 HUX 3aJIekKaTh BiJ] CIIy)kK00BOTO CTAHOBHIIA 1HIIION).
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KpumiHanbHe npaBo Ta KpuMiHonoria

Pe3tome

Bpyx X. 1. Cioco0u BUMHEHHS 3JI04YHMHY, lepeadadeHoro 4. 1 c¢t. 154 «IIpumyumyBaHHs 10 BCTyny B craTeBHii 38°130Kk» KK
Ykpainu.

CrarTs mpUCBsYeHA JOCIIIKEHHIO CIIOCO0iB BUMHEHHS 3JI04HHY, IependadeHoro 4. 1 ct. 154 «IpumynryBaHHs 10 BCTYIy B CTa-
teBuii 38’5130k» KK Ykpainu. 3okpema, mpoaHasi3oBaHO iCHYI0Ui B HayIli KpUMIHAIBHOTO MpaBa MiIXOAN 10 PO3YMIiHHS BUKOPHCTaHUX
y 4. 1 ct. 154 KK Vkpaiau moHAT «MaTepiajibHa 3aJISKHICTE) Ta «CIIY)K00Ba 3aexHicTh». Ha migcTaBi mpoBeieHOro aHai3y 3ampo-
MMOHOBAHO Ta OOTPYHTOBAaHO BJacHEe OaueHHS 3MiCTy Ta OOCATy 3a3HaY€HUX IMOHATh. BHOKpeMIIEHO MOXJIMBI (YOPMH 3JI0BKHBAHHS
MaTepialbHOIO Ta CIy>)KOOBOIO 3aJIEKHICTIO SIK CHOCO0IB BUMHEHHS IPUMYILIYBaHHS 10 BCTYIy B CTaTeBHH 3B’s30K.

KurouoBi ci1oBa: npuMynryBaHHS 10 BCTYITy B CTaTeBHH 3B’s30K, CIIOCOOH BUMHEHHS 3JI0YMHY, MaTepiallbHa 3aJISKHICTbD, CITyXK-
00Ba 3aJICKHICTB.

Pe3tome

Bpyx X. H. Cnnoco0b1 coBepleHNs NPecTyNVIeHNs1, NPelycMOTPeHHOro 4. 1 cT. 154 «IIpuny:xaeHune K BCTYIJIEHUIO B 110J10-
BYIO cBsi3b» YK Ykpaunsbl.

Crarbsl MOCBSILECHA HCCICIOBAHUIO CIIOCOO0OB COBEPIICHHUS MPECTYIUICHUS, peaycMoTpeHHoro 4. 1 ct. 154 «[lpunyxaenue k
BCTYIUICHHIO B TIOJIOBYIO CBsI3b» YK Vkpaunbl. B yacTHOCTH, IpoaHaIN3UpOBaHbl CYIIECTBYIONINE B HAYKE YTOJIOBHOTO MPaBa MOIX0-
JI6I K TOHMMAHUIO UCIIONB30BaHHBIX B 4. 1 cT. 154 VK YkpanHsl moHATHI «MaTepHaIbHas 3aBUCHMOCTE) U «CITy)kKeOHast 3aBUCHMOCTE).
Ha ocHOBaHMM IPOBEAEHHOTO aHAIN3a IPEITIOKEHO 1 000CHOBAHO COOCTBEHHOE BU/ICHHE COZIEP)KaHUS M 00beMa YKa3aHHBIX MTOHSITHH.
BeieneHsl BO3MOKHbBIE (OPMBI 37I0yTIOTPEOICHHST MaTePHAIIBHOM U CITyKEeOHOH 3aBUCHMOCTBIO KaK CLIOCOOOB COBEPLICHHS IPUHYK-
JICHUE K BCTYIIJICHUIO B IIOJIOBYIO CBA3b.

KunroueBble ciioBa: IpUHYX/ICHNE K BCTYIUICHHUIO B ITOJIOBYIO CBSA3b, CIIOCOOBI COBEPIICHHS NIPECTYIIICHHS, MaTepHAaIbHas 3aBH-
CHMOCTb, CIIy)XKeOHasl 3aBUCUMOCTb.

Summary

Brukh K. Ways of committing the crime envisaged by p. 1 of art. 154 «Sexual harassment» of CC of Ukraine.

The article is devoted to the investigation of the ways of committing the crime envisaged by p. 1 of art. 154 «Sexual harassment
of CC of Ukraine. In particular, there were analyzed the approaches to understanding of the notions «material dependence» and «su-
bordination» that are used in p. 1 of art. 154 of CC of Ukraine, which exist in science of criminal law. On the basis of conducted analy-
sis there was suggested and justified a personal vision of content and extent of the mentioned notions. There were selected possible
forms of misuse of material dependence and subordination as the ways of committing sexual harassment.

Key words: sexual harassment, ways of committing a crime, material dependence, subordination.
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Cepeili ®edopoeuyqy Bnad, acnipaHm HauioHanbHOI
akalewmil npokypamypu YkpaiHu, ropucm 2 Knacy

ICTOPIA CTAHOBJIEHHA BUKOHAHHA KPUMIHATIbHUX NMOKAPAHDb
LWoao HENOBHOMITHIX

BopoThba 31 3JI0YMHHICTIO B MisTIBHOCTI MPABOOXOPOHHKMX OPraHiB HAIOI JIepKaBU 3aBKIU Oyna MpiopuTeT-
HUM HarpsMoM. OcobimBa yBara TakoX MPHUAUISUIAcs 60poTHOI 31 3II0YMHHICTIO HEMOBHOMITHIX, OCKITBKH HEMOB-
HONITHI € 0COONMBOIO KAaTETOPil0 TPOMAISIH Yy CYCHUIBCTBI. Y Iepio]] JOKOPIiHHOI mepeOynoBH BCIX cep KHUTTS
HAIIOTO CYCIiIbCTBA, MOOYIOBU IEMOKPATUYHOI IIPABOBOI I€PKaBH, 3arajibHOI r'yMaHi3allii BAKOHAHHA IOKapaHb, Y
TOMY YHKCII IIOJ0 HETIOBHOMITHIX, HacaMIepea HeoOXiTHO MpoaHali3yBaTH €Talli CTAHOBJIEHHS iCTOPil BUHUKHEH-
Hs Ta PO3BUTKY IHCTUTYTY KPHMIHAJIbHOI BIAMOBIJAJIBHOCTI MO0 HEMOBHOMITHIX, i1CTOpIi PO3BHTKY 1HCTUTYTY
BHKOHAHHS KPUMIHAJIBHUX MOKApaHbh CTOCOBHO HEMOBHONITHIX 3 METOK MOXJIMBOTO MOJAIBIIOTO Horo pedopmy-
BaHHS Ta TyMaHi3allii.

ITuTaHHsIMM BUHUKHEHHS TA PO3BUTKY BHKOHAHHS ITOKAPaHb I10JI0 HETIOBHOJITHIX Y KOHTEKCTI 1X icTopHyYHO-
TO PO3BUTKY 3aliManuch Taki Bigomi BueHi, sk M. M. I'eprer, . A. lpuis, I1. 1. JIro6mincekuii, I. O. ABanecosa,
FO. M. AnronsH, M. M. babaes, P. A. bazapos, H. I1. I'pabdoscbka, JI. A. lllecrakos, S. 1. [wnuaCcKuUi Ta iHMII.

MeToro CTaTTi € TOCTIHKSHHS 1CTOPIi CTAHOBJICHHS 1HCTUTYTY BUKOHAHHSI ITOKapaHb CTOCOBHO HEMOBHOJITHIX
3 ypaxyBaHHSIM CIICIU(IKA OKPEMHUX ICTOPUYHUX €TaIliB PO3BUTKY JICPKaBHOCTI Ha CydacHii TepuTopii YKpaiHu.

Po3misiaroun iHCTUTYT BUKOHAHHS KPUMiHAJBHUX TIOKapaHb 1010 HEMTOBHOITHIX, HEOOX1THO 3a3HAYMTH, 1110
HepIi 3ragky Mpo BiAMOBIJANBHICTH HEMOBHOMITHIX y JepxkaBi KuiBceka Pychk 3yctpidatotecst y XI-XII cT.cT. y
30ipIi CTapoJaBHHOTO PYCHKOTO IMpaBa, CKIIaJIeHili Ha OCHOBI 3BUYaeBOro npasa «Pycbka IlpaBmay, 3rigHO 3 SIKOIO
HETIOBHOJIITHIN, CKOTBIIIM BOMBCTBO, MJISATaB MPUTATHEHHIO JI0 BiAMOBIAANBHOCTI y BUINISLA mTpady. binbme 3ra-
JIOK TIPO BHKOHAHHS MTOKAapaHb IIOJ0 HETTOBHOJITHIX TOTO TIEPioxy HEMaE.
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