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Attempting to talk about the political system or fragments of the political system of Central Asian states we
must be aware that we are entering relatively poorly studied areas of research being a sort of ferra nova. Hence the
researcher is obliged to take due scientific care, as the home, European research instruments may not always be
applied automatically in a given case, without taking into consideration local, historical and cultural conditions.

Post-Soviet states of Central Asia are the subject matter of political studies research conducted in Europe. In
my view, Poland plays an important or perhaps even leading role in this research in the European scale. However,
for a number of reasons these states have not posed yet the object of our in-depth political and constitutional
research. These states are basically young in terms of its statechood. Thus, it is a scientific challenge that may be
taken, and should be taken particularly by us Poles, as we have in this respect a remarkable, not quite well known
traditions, which I will mention towards the end of this article.

The subject matter of the article is the regulation of individual freedoms and rights in the Constitution of the
Republic of Kazakhstan, and thus the normative-constitutional aspect of human rights, taking into consideration the
determinants, or factors, the resultant of the influence of which is the shape of the currently binding Constitution,
including the constitutional regulation of individual freedoms and rights. This regulation is part of the state’s con-
stitution, and thus it is not possible to make an attempt at analysing its present effect without considering the deter-
minants regarding the shape, that is the systematics and content of the whole constitution. The European commen-
tary on this regulation must take into account the fact that the origin and evolution of the Kazakh, or rather, should
we put it contemporarily, Kazakhstani constitutionalism, are definitely different from the origin and evolution of the
European constitutionalism. The starting point is the assertion that the European, that is Christian and liberal in its
foundation, conception of individual freedoms and rights in global terms is not the only conception of individual
freedoms and rights and is significantly different from the other conceptions of human rights.

The evolving shape of the Kazakh constitutionalism was influenced by various factors, including, apart from
the domestic ones — with the leading role played by the Kazakh common law, remarkable external factors in the form
of legal traditions: Asian, Russian as well as Soviet assumed that with varied intensity in different periods of his-
torical development the Kazakh social relations were affected by various factors. Being aware of the existence of
multiplicity of the determinants of constitutional status of the individual in Kazakhstan, I will point to some, in my
view, leading determinants, giving their short characteristics. These are the following:

Firstly, the Asian concept of human rights,

Secondly, the Islamic concept of human rights,

Thirdly, the Russian constitutional tradition,

Fourthly, the Marx-Soviet concept of the individual,

Fifthly, the permanent and consistent determinant of such relations were also the domestic traditions and com-
mon law2, and in the recent period some interest, and thus, sixthly, the European concept of individual freedoms and
rights.

Along with the above mentioned factors which have exerted more or less direct influence on the position of
the individual in Kazakhstan, one must indicate the influences of the Mongolian, Persian and Arabic cultures. The
multiplicity and multidirectionality of the effect of the above mentioned factors result in the fact that it is at all pos-
sible to divide the identity of Kazakhs into two groups: European and Asian3.

The characteristic feature of the Asian concept of human rights is its static quality — and, as Professor
B. Banaszak aptly indicated — on the grounds of this concept the role of the individual in the state has not changed
for ages. The Asian concept of human rights does not leave too much room for individual freedom, setting it in the
petrified social structure and assuming its subordination to the patterns promoted by the state?. The individual is on
this ground a being which is strongly connected with the broadly conceived community on its subsequent organisa-
tional levels — from family to society. The static quality of the Asian concept of human rights is well rendered by
the Confucius thesis according to which “ruler ought to act like a ruler, minister ought to act like a minister, father
ought to act like a father, and son ought to act like a sons. This concept formulates the order for the individual to
fit the imposed social role and stresses the importance of social hierarchy.

Embarking on a practical translation of the assumptions of the Asian concept of human rights into the
Kazakhstani ground it must be noted that important determinants of the social and political life there are so called
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zhuzes. The Kazakh zhuzes are supra-tribal political and constitutional groups®, otherwise described as specific eth-
noterritorial structures the existence of which is so much recorded in the social conscience of Kazakhs that their con-
stitutionalization was taken into consideration in the 1990s, assuming that they would constitute units of a federal
state’. The unit’s sense of belonging to a family, clan and zhuz is embedded in the Kazakh tradition of social life.
Even today the supra-ethnic structures being the zhuzes enjoy authority and are not entities deprived of significance
in the processes of shaping and the functioning of the system of public authority8. The strength of this type of social
bonds should not be ignored in the considerations on the position of the individual in the Kazakh society.

In turn, the Islamic concept of human rights is a religious concept of a heavily conservative character and not
subject to any fundamental change. The source of human rights on the ground of this concept is God and the Qur’an
being his revelation. Additionally, on the ground of Islam the whole Muslim law derives from God and God is its
sole creator. This concept does not actually concern individual freedoms and rights as much as it emphasises the
individual’s subservience to God. On its ground the Qur’an and law is one and the same value. The very term
“Islam” denotes peace and subservience to God®. The influence of the Islamic concept of human rights on the social
position of the individual in Kazakhstan is remarkable as Islam differentiates the scopes of human rights on the basis
of two criteria: religious and sexual. However this influence should not be overestimated. This note concerns par-
ticularly the limited intensity of the impact of the Islamic concept on the constitutional regulation of human rights.
This state of affairs results not only from the relatively far gone secularization of the state and a certain level of sec-
ularization of society resulting from the long standing Soviet domination as well as due to the fact that Islam
appeared on Kazakh land relatively late — not until the 16th century slowly and gradually ousting shamanism. The
Quran was not, however, translated into the Kazakh language until the early 20th century. Interestingly, the grow-
ing importance of Islam in Kazakh society — on an action reaction basis — was the very reaction to the processes of
russification.

On the other hand, the Russian constitutional tradition, the influence of which the Kazakh lands were subject-
ed to for a long time, features the category of a ,,subject” rather than ,,citizen” or ,,human”. This period of time is
commonly defined as Russian colonization in the works by contemporary Kazakh historians. Kazakh lands were
captured by Russia relatively late, in the 19th century, it was the time when the nomad Kazakhs started to be
removed from their pastures taken by Russians for crops.

Regarding the influence of the Marxist and Soviet concept of state and human rights, Kazakhstan was sub-
jected to this concept for decades and a considerable part of the history of Kazakhstani constitutionalism spans the
Soviet time!0. The Marxist and Soviet concept of human rights is termed collectivist, as opposed to the European,
Christian and liberal one stemming from the Thomist right to resistance against the ruler and state, individualistic
concept of human rights. The collectivist concept of human rights put the collective interest before the individual
one, it assumed solely declarative (and not constitutive) character of the constitutional rights of the individual and
refused the individual the right to the formal, thus constitutional, protection of their rights.

In Kazakhstan, as well as in other post-Soviet states of Central Asia, both the theoretical Soviet patterns and
the institutional and professional structures being the post-Soviet heritage, constituted important points of reference
in the process of constitutional transformation of this state!l. By of supplement rendering the real view and state of
social relations in Kazakhstan under Soviet rule it must be added that the collectivisation and the resulting famine
during 1932-33 claimed approximately 2 million Kazakhs, which accounted for a considerable part of their then
population.

A significant role is also played by the domestic Kazakh traditions drawing from Kazakhs’ rich common law.
Contemporarily the Kazakh study of law attaches great importance to research over Kazakh common law, which
favours the restoration of national identity and to ,,rediscover” the Kazakh monuments of common law!2. The spir-
it of attachment to the Kazakh tradition and customs is also noticeable in the text of the binding Constitution of the
Republic of Kazakhstan!3. It is typically expressed in the text of Article 37 of the Constitution, which states that the
citizens of the Republic of Kazakhstan, are obliged to take care of the preservation of the historical and cultural her-
itage and protect the monuments of history and culture. This constitutional imperative is pursued in practice in var-
ious ways, for instance through television broadcasts popularizing the native history and culture as well as promot-
ing the Kazakh language or through conducting broad archeological research.

The resultant of the influence of these shortly outlined factors is the shape of the contemporary Kazakh con-
stitutionalism and the shape of the binding constitutional regulation of human rights. Evidently, the historical and,
consequently, political and constitutional heritage of the Republic of Kazakhstan is a different heritage from ours,
the European and Polish one. Even more so what must be considered interesting and noteworthy is the appearing
evidence of the interest shown by the Kazakh society, as well as the local representatives of the realm of science and
diplomacy in the European, individualistic concept of human rights and freedoms, including the assumptions and
solutions of the Convention for the Protection of Human Rights and Fundamental Freedoms.

The binding Constitution of the Republic of Kazakhstan was adopted by way of referendum on 30 August
1995, and seriously amended on 22 May 2007!4. Chapter II of the Constitution is entitled “Man and Citizen” con-
sisting of articles from 10 to 39. These articles regulate particular individual freedoms and rights beginning with the
regulation of the issue of citizenship, including prohibitions: deprivation of citizenship, right to change citizenship,
as well as prohibition of dual citizenship, and then regulated are: prohibition of expulsion and extradition of a citi-
zen of Kazakhstan, we also notice the constitutional principle of equality and prohibition of discrimination because
of national origin, social, professional, economic status, sex, race, nationality, language, religion, beliefs, place of
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residence and any other criteria. The Constitution of Kazakhstan protects the right to life, the right to personal free-
dom, determines dignity as inviolable, establishes the prohibition of arrest or detention without the court’s consent
while providing the arrestee or detainee the right to lodge a complaint, prohibits torture, violence and cruel or humil-
iating treatment or punishment, protects the inviolability of private life, personal and family secrets, provides free-
dom of speech and freedom of creative activities, the right to receive and disseminate information, free movement
within Kazakhstan, freedom of conscience, freedom of economic activity, the right to determine and indicate or not
to indicate his national, party and religious affiliation, to use one’s native language and culture, the right to freedom
of forming associations, the right to peacefully assemble, the right to participate in the government of the state’s
affairs directly and through representatives, the right to direct appeals, the right to elect and be elected, the right to
the free choice of occupation and profession, the right to freedom of labour, the right to rest, the right to housing,
the right to a minimum wage and pension, the right right to social security, the right to protection of health and cer-
tain forms of medical treatment, the right to education, and also under the constitutional protection are marriage,
family, motherhood, fatherhood and childhood.

The above mentioned catalogue of human rights is not identical with the European constitutional catalogues
of freedoms and human rights, yet its contents correspond with them. It is from the European perspective that the
reading of this catalogue provokes certain observations. Worth raising, I believe, are several merit-related points for-
mulated from the position of an European researcher.

Firstly, the Constitution of Kazakhstan does not determine the source of individual freedoms and rights.
Contemporary states — EU Member States make human dignity the foundation of their social and political systems.
Human dignity was introduced to the constitutions of a number of EU states. In Europe there is a doctrinal consens
on inherent, inalienable and inalienable human dignity is the source of individual freedom and rights, and public
authorities are obliged to respect it. Recognition of human dignity as the source of individual freedoms and rights
allows for departing from the typical of the collectivist concept of human rights looking at the state’s intention in
the form of a statute as the source of such freedoms and rights.

It must be stressed that the state does not grant us freedoms and rights. It does not happen on a do ut des basis,
i.e. according to the give and take formula ,,I give and I demand” meaning that in exchange for some duties we ful-
fill for the state we are given certain rights. In democracy such oneness of the rights and duties of man and the cit-
izen is out of the question. The institution of state must not be included in the debate on the sources of our freedoms
and rights. Even if the constitution and legislature did not mention our freedoms and rights at all that would have
no impact on our freedoms and rights as we do derive them from dignity itself and not from the statute meant as evi-
dence of the state’s intention. The constitution and legislation do not create individual freedoms and rights and nei-
ther does any public authority. The constitution and legislation merely formally confirm human rights and establish
their formal safeguards.

However, the Constitution of Kazakhstan states on dignity but in a relatively reductionist way. Article 17 sec-
tion 1 thereof stipulates that human dignity is inviolable. And this is the entire constitutional entry on this. From the
European perspective one can sense a deficiency in the form of lack of a constitutional determination of the
Constitution as the source of human rights and freedoms so that any suspicion of the state being the source of such
rights and freedoms can be clearly excluded. Moreover, section 2 thereof provides that no one may be subject to tor-
ture, violence and other cruel or inhuman treatment. This provision is a carbon copy of Article 3 European
Convention on Human Rights, which is positive. However, the fact that the same article contains this prohibition
laid out with the human dignity provision suggests that this dignity is perceived as personal dignity which must not
be violated. Yet a clear distinction must be made between human dignity (individual dignity) which is absolutely
inviolable under Article 17 section 1 Constitution of Kazakhstan and personal dignity, which is indeed violable. We
enjoy the existence of personal dignity fullest at the very moment it is violated, for instance while being treated or
punished in a humiliating and degrading way. On the other hand, attempting at presenting an act violating human
dignity it is not sufficient to violate one person’s or many people’s dignity. This type of act would have to touch man
as a representative of the human kind, humanity (humanitas). For example, as a violation of human dignity could be
regarded some of the actions in the scope of medicine, including genetics. Potential recognition of human dignity
as the source of individual freedoms and rights on the grounds of the Constitution of the Republic of Kazakhstan
would constitute a considerable step towards the Kazakh constitutionalism binding with the European constitution-
al law studies.

Secondly, both the wording and the location of dignity within Chapter II of the Constitution of the Republic of
Kazakhstan proves the combination of the axiological layer of the constitution and the subjective rights of the indi-
vidual, which must result in problems in case of their practical application. There are more such points in the con-
stitution, which Professor J. Szymanek classifies as a sheer state of chaos!5. Performing a more clear cut division
between the axiological layer of the constitution and the constitutional subjective rights of the individual would
reach out to the principles of decent legislation.

Thirdly, the above presented catalogue of individual freedoms and rights is included in Chapter II of the
Constitution of Kazakhstan, deprived of internal systematics. Admittedly, in the content layout of this chapter one
can see the legislator’s intention — slightly vague though it may seem — of regulating individual freedoms and rights
in order: personal freedoms and rights, political and socio-economic. However, this division is not coherent, clear
and unambiguous in its interpretation. For instance, the fundamental right to life (Article 15) — nota bene expressed
expressis verbis in the Constitution of the Republic of Kazakhstan — was regulated after the constitutional regula-
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tions of among others the right to self-defence (Article 13 section 1), the right to qualified judicial assistance (Article
13 section 3) the prohibition of any discrimination (Article 14) and directly before the constitutional regulation of
the conditions of arrest and detention (Article 16 section 2. This location of the right to life within the Kazakhstani
constitutional catalogue of freedoms and rights is not to be classified as optimal.

As an example of, I believe, an apt, and acute in its systematic expression, solution, I quote the solution con-
tained in the Constitution of the Republic of Poland. Chapter II of our Constitution is dedicated to freedoms, rights
and duties of man and the citizen, owns its internal systematics, determined by the philosophy of successive gener-
ations of human rights. Beside others, this chapter contains three systematic units dedicated to personal, political
and economic, social and cultural freedoms and rights. This measure allows us to clearly classify specific freedoms
and rights of the individual and favours the order and coherence of the constitutional regulation of freedoms and
rights of the individual. Furthermore, what is particularly important, its implementation results in the constitutional
acceptance and reception of the study of generations of human rights, which constitutes a permanent element of the
European doctrine of constitutional law. Thus we affirm the evolution of human rights from the defensive, negative
rights of the first generation expressed in the first ever constitutional documents to the positive rights of the second
generation, of a basically social-economic character, the realisation of which requires the state’s active attitude in
the social and economic processes. In this sense the implementation of such coherent, tripartite systematics in the
Constitution of Kazakhstan would not just be a legislative work measure. On the contrary, it would mean creating a
bridge between the Kazakhstani constitutionalism and the European tradition and constitutional law doctrine.

Fourthly, it happens that a right (freedom) of the individual, which due to its character is clearly classified as
a human right in the content of Chapter 2 is attributed solely to citizens. It refers to the freedom of forming associ-
ations, expressed in Article 23 of the Constitution of the Republic of Kazakhstan, which reads “citizens of the
Republic of Kazakhstan shall have the right to freedom of forming associations”. Thus the residents of Kazakhstan
not being its citizens have been removed outside the subjective scope of this constitutional right!6. Undoubtedly, the
subjective scope of constitutional political freedoms and rights is distinguished between human rights and civil
rights, but on the European grounds the right to freedom of association is classified as a human right (Article 11
European Convention on Human Rights). From this viewpoint and in the European perspective, the said Article 23
in its current wording must be considered to be suffering from a technical defect which needs urgent correction.

If Kazakhs and the Kazakh study of law themselves set their goal in the form of the Europeanization of the
standard of individual freedoms and rights, then the importance is growing of the activities leading to approximate
to Kazakhstan, its legal system, its elites, the European legal culture and even leading to bind Kazakhstan with the
European legal culture.

Seemingly, the road to thus outlined goal leads first through education, that is through popularizing in Kazakh
society knowledge about the axiology of European constitutionalism and constitutional status of the individual in
European states. That may be pursued by way of the intensification of scientific and student exchange, which may
be effected on the basis of certain programs of that kind.

From our European and Polish point of view, the support, also the experts’ support deserve any initiatives aim-
ing to promote the European, individualistic concept of individual freedoms and rights in Kazakhstan.

Finally, I would like to share another observation of a more general nature. An additional incentive for us to
monitor Kazakhstani rights and for undertaking studies on this country is the fact that Polish people seem to have a
special title to this type of activity. This title results from the Polish tradition of research on Kazakh law and admin-
istration, pointing to two exemplary persons, namely Seweryn Gross — one of the most prominent Polish 19th cen-
tury deportation victims in the Steppe Land and Karol Gutkowski — appointed in 1865 member of the government
Steppe Committee, established for the exploration and modernization of the country’s administrative system!’.

This is a Pole — Seweryn Gross who blazed the research trail in the field of Kazakh common law study, and
the effect of such studies he included in the fundamental work published in 1888 entitled “Matieriaty dlia izuczieni-
ja juridiczieskich obyczajew Kirgizow” (,,Materials for the study of Kyrgys common law”). As I have mentioned
within the framework of the reconstruction of their national identity, Kazakhs have been conducting research on
their own common law, and despite that this fundamental work is not widely known there.

In turn, Karol Gutkowski — graduate of the General Staff Academy in Petersburgh, acting as a member of the
said administrative committee, did object to imposing in the Kazakh Steppe the administrative system which was in
force in central Russia and defended Kazakhs from the oppressing Cossacks, who accounted for the tsardom’s mil-
itary support!s.

The above mentioned attitudes and achievements of our compatriots acting in the Steppe Land in the 19th cen-
tury constitute a kind of inspiration, encouragement and challenge for the contemporary Polish researchers studying
the legal system of Kazakhstan.
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Summary

Andrzej Bisztyga. General characteristics of the constitutional regulation of the individual freedoms and rights in
Kazakhstan.

The evolving shape of Kazakh constitutionalism has been affected by various determinants, i.e. both the national legal tradition
and the outer factors in the form of Asian, Islamic, Russian and Soviet legal traditions. The Author describes them and outlines the cat-
alogue of individual rights and freedoms regulated under the Constitution of the Republic of Kazakhstan, adopted by way of referen-
dum on 30 August 1995. This catalogue is not identical with the European constitutional catalogues of individual rights and freedoms,
it is, however, possible to discuss its content-related correspondence between them.
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SAFETY OF THE CHILD AS THE CONSUMER ON THE MARKET OF TOYS
IN THE POLISH LAW

1. Introduction

The consumer as the weakest participant in the business trading is exposed to many inconveniences appearing
on the market. So it doesn’t surprise that the consumer protection was and is still a subject of the particular inter-
estl. Action that was taken for this entity is a multistage process which started on the plain of Community, and at
present is being continued by the European Union (farther: the EU)2. The reflection of actions are not only changes,
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